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AMENDMENTS  TO  THE  RULES. 


RULE  II. 

§  10.  In  all  cases  where  the  briefs  filed  in  compliance  with 
Rude  IV.  do  not  contain  all  points  and  authorities  intended 
to  be  relied  upon  on  oral  argument,  counsel  must,  five  days 
before  the  cause  is  set  for  hearing,  furnish  opposite  counsel 
with  a  brief  statement  of  any  additional  points  and  authori- 
ties intended  to  be  presented ;  and  each  member  of  the  Court 
and  the  Reporter  must  be  furnished  with  a  copy  the  day  be- 
fore the  oral  argument.  At  the  conclusion  of  the  oral  argu- 
ment, time  will  not  be  given  for  the  filing  of  briefs  thereafter ; 
and  all  cases  assigned  for  oral  argument  must  be  submitted 
on  the  day  they  are  assigned  for  such  argument. 

§  11.  No  motion  to  take  a  cause  out  of  its  order  and  ad- 
vance it  for  hearing,  will  be  entertained  on  the  part  of  the 
plainti£F,  until  it  is  ready  to  be  submitted  by  him,  and  when 
allowed,  time  will  be  given  the  defendant,  not  exceeding  60 
days,  in  which  to  prepare  and  file  his  brief ;  nor,  on  the  part 
of  the  defendant,  until  the  record  has  been  printed  (unless 
dispensed  with) ;  and  when  allowed,  the  brief  of  the  plaint 
iff  must  be  filed  60  days  thereafter,  and  that  of  the  defend 
ant  in  60  days  after  the  expiration  of  the  time  allowed  the 
plaintiff.  If  oral  argument  is  desired  by  either  party,  notice 
must  be  given  at  or  before  the  motion  to  take  out  of  order  is 
made. 

RULE  IV. 

BRIEFS  AND   TRANSCRIPTS. 

No  civil  cause  will  be  heard  or  considered,  whether  marked 
for  oral  argument  or  not,  unless  the  plaintiff,  or  party  hold- 
ing the  affirmative,  shall  have  caused  to  be  filed  with  the 
Clerk,  for  the  use  of  the  Court  and  Reporter,  ten  printed 
copies  of  so  much  of  the  record,  testimony  and  documents 

(V) 


Digitized  byLjOOQlC 
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therein,  necessary  to  be  considered  by  the  Court,  in  octavo 
size,  pamphlet  form  and  suitable  for  binding,  with  index 
and  marginal  references  (the  cost  of  which  printed  copies 
shall  be  taxed  as  costs  in  the  cause)  and  shall  also  have  filed 
with  the  Clerk  a  like  number  of  printed  copies  in  like  form 
of  a  brief  or  argument  therein,  containing  a  statement  of  the 
questions  presented,  and  a  succinct  statement  of  so  much  of 
the  cause,  referring  to  the  pages  of  the  printed  record,  as  is 
necessary  to  show  how  the  questions  arise,  with  marginal  re- 
ferences to  the  headings  and  points  made ;  and  for  want  of 
such  printed  copies,  unless  good  reason  be  shown  to  the  con- 
trary, the  cause  may,  on  call  of  the  docket,  be  dismissed  as 
for  want  of  prosecution. 

And  no  brief  or  argument  on  behalf  of  the  defendant  or 
party  holding  the  negative  will  be  read  or  considered,  unless 
it  be  printed  with  like  references,  and  a  like  number  of  copies 
filed  with  the  Clerk.  A  copy  of  the  printed  record,  and  all 
briefs  or  argument,  shall  be  furnished  to  opposite  counsel  a 
reasonable  time  before  the  cause  is  called  upon  the  docket, 
and  proof  of  such  seivice  of  records  and  briefs  sliall  be  filed 
with  the  Clerk. 
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IN  MEMORIAM. 


OBITUARY  SKETCH  OF  NICHOLAS  LONGWORTH. 

Nicholas  Longwobth,  for  some  time  a  member  of  this  Court,  hay- 
ing departed  this  life  on  tlie  18th  day  of  January,  1890,  the  Court  ap- 
pointed Thos.  McDougall,  W.  W.  Boynton,  R.  A.  Harrison,  Joseph 
Cox  and  Channing  Richards,  members  of  the  bar  of  this  Court,  a  com- 
mittee to  prepare  and  submit  a  memonal  of  his  life  and  public  services. 

The  committee  made  the  following  repoit  which  was  approved  by  the 
Court,  and  ordered  to  be  inserted  in  volume  47  of  the  Ohio  State  Re- 
ports. 

*'  Nicholas  Longworth  was  bom  in  the  city  of  Cincinnati,  Hamilton 
county,  Ohio,  on  the  16th  day  of  June,  1844.  He  wa^  the  son  of  Joseph, 
longworth,  and  the  grandson  of  Nicholas  Longworth,  both  of  whom 
were  distinguished  citizens  of  that  city.  His  early  life  was  spent  at 
home.  His  education  was  begun  in  the  schools  of  Cincinnati,  and  com- 
pleted at  Harvs.rd  University,  where  he  graduated  with  high  honors  in 
1866. 

He  studied  law  in  the  city  of  Cincinnati,  with  his  uncle,  Riifus 
King,  one  of  the  most  distinguished  members  of  the  bar  of  this  state, 
and  was  admitted  to  the  bar  in  the  spring  of  1869.  Shortly  thereafter; 
in  July,  1869,  he  formed  a  law  partnei*ship  with  his  cousin,  Edward  L. 
Anderson,  which  continued  until  March,  1871,  when  the  firm,  was  dis- 
solved, and  he  became  a  member  of  the  law  firm  of  King,  Thompson 
&  Longworth,  with  which  firm  he  continued  as  an  active  member  until 
he  entered  upon  his  duties  as  Judge  of  the  Court  of  Common  Fleas,  of 
Hamilton  county,  in  the  early  part  of  1877. 

He  was  married  on  the  2d  of  October,  1866,  to  Susan  Walker,  a 
daughter  of  Judge  Timothy  Walker,  the  author  of  Walker's  American 
Law,  and  who  was  for  a  long  time  one  of  the  leaders  of  the  bar  of  Ohio, 
and  a  distinguished  junst. 

'  Nicholas  Longworth  was  boni  of  wealthy  parentage,,  and  belonged 
to  a  family  eminent  for  ability  and  character,  and  occupying  high  so- 
cial position. 

He  continued  one  of  the  active  members  of  the  bar  of  Hamilton 

'  county  until  the  year  1876,  when  he  was  elected  a  Judge  of  the  Court 

of  Common  Pleas  of  that  county.    He  served  with  great  ability,  industry 
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Obituary  Sketch  of  Nicholas  Longworth. 


and  distinction,  until  1881,  when  he  was  elected  to  the  bench  of  the. 
Supreme  Court  of  Ohio.  Failing  health  of  his  father,  and  the  necessity 
for  attention  to  the  large  estate  belonging  to  his  father  and  grandfather, 
and  the  fact  that  he  was  the  only  surviving  son,  led  to  his  resignation 
as  a  Judge  of  the  Supreme  Court,  and  his  retirement  from  that  bench, 
March  9,  1883. 

On  retiring  from  the  bench  he  formed  a  partnership  with  Thos. 
McDougall,  in  the  practice  of  the  law,  in  Cincinnati ;  but  on  the  death 
of  his  father  near  the  close  of  the  year  1883,  he  retired  permanently 
from  the  practice  of  the  law,  and  devoted  his  entire  time  until  his  death 
to  the  management  of  the  estate  left  by  his  father,  and  to  afiairs  of  a 
public  and  private  nature. 

His  intellectual  gifts  were  of  the  highest  order.  He  had  a  marvel- 
ous memory,  clear  and  quick  perception,  ready  grasp  of  legal  proposi- 
tions, with  an  acute  analysis  of  complicated  questions.  His  family, 
pi^ofessional  and  social  standing,  gave  him  everything  that  could  be 
desired  to  develop  his  exti-aordinary  talents,  and  use  them  to  the  best 
advantage.  Fi*om  the  time  he  became  a  member  of  the  bar  his  success 
was  assured,  and  be  gi*ew  rapidly  in  every  qualification  which  made  the 
powerful  advocate,  and  the  successful  lawyer.  He  was  a  shrewd  ob- 
server of  human  nature ;  a  skilled  mechanic,  with  great  scientific  at- 
tainments ;  which,  united  with  a  prepossessing  appearance,  and  a  strong 
physique,  made  him  one  of  the  most  formidable  lawyers  at  the  Ohio  bar. 

His  associates  on  the  bench  remember  with  pleasure  his  ready  com- 
prehension of  legal  propositions ;  and  the  facility  with  which  he  drew 
on  his  well-stored  memoiy  for  legal  principles  to  fortify  every  position 
taken,  or  opinion  announced,  was  wonderful. 

He  was  always  pleasant  in  his  demeanor  to  his  associates;  cour- 
teous, of  ready  wit,  and  a  fine  sense  of  humor,  he  brightened  up  the 
dullest  hours  of  the  consultation  room.  Prompt  in  his  decisions,  fear- 
less in  his  enunciation  of  what  he  believed  to  be  nght,  his  manner  was 
dignified  and  kind,  so  that  even  the  losing  side  felt  that  he  had  exer- 
cised his  best  faculties  to  reach  a  righteous  decision. 

When  he  entei'ed  upon  his  duties  as  member  of  the  Supreme  Court 
of  Ohio,  notwithstanding  his  youth,  he  earned  to  those  duties  a  ripe 
and  versatile  mind,  large  experience  and  great  ability,  which  gave  ear- 
nest of  a  blight  fame. 

The  reported  decisions  announced  by  him  fully  sustain  the  reputa- 
tion he  enjoyed,  and  the  expectations  formed  of  him.  For  clearness  of 
statement,  force  of  logic,  and  purity  of  stjie  and  diction,  they  will  bear 
comparison  with  the  work  of  men  of  maturer  years. 

Measured  by  the  number  of  years  he  lived,  his  life  was  a  short  one ; 
but  measured  by  the  service  he  rendered,  the  work  he  did  as  a  lawyer, 
and  as  a  judge,  it  was  a  rounded  and  complete  one. 

He  was  of  a  generous  and  magnetic  disposition,  readily  attracted 
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men  to  hun,  and  fonned  warm  and  lasting  friendships  with  those  with 
whom  he  was  intimate. 

He  leaves  a  widow  and  three  children  to  whom  he  was  kind  and 
devoted. 

Kespectfully  submitted. 

Thos.  McDouoall. 
«  Joseph  Cox. 

Channing  Richards. 
Richard  A.  Harrison. 

W.  W.  BOYNTON." 


OBITUARY  SKETCH  OF  THOMAS  Q.  ASHBURN. 

Thomas  Q.  Ashburn,  for  some  time  a  member  of  this  Couit,  having 
departed  tMs  life.  January  17,  1890,  the  Court  appointed  D.  Thew 
Wright,  Geo.  W.  Hulick,  W.  J.  Gilmore,  S.  F.  Steel  and  Herbert  Jen- 
ney,  members  of  the  bar  of  this  Court,  a  committee  to  prepare  and  sub- 
mit a  memorial  of  his  life  and  public  services. 

The  committee  made  the  following  report,  which  was  approved  by 
the  court,  and  ordered  to  be  inserted  in  volume  47,  Ohio  State  Reports. 

"  Thomas  Quin  Ashburn  was  bom,  February  9,  1820,  at  East  Walnut 
Hills,  Hamilton  county,  Ohio.  In  his  youth  he  was  a  farmer^s  boy, 
obtaining  such  privileges  of  education  as  the  country  school  afforded, 
to  the  mind  eager  to  learn.  In  1838  he  entered  Miami  University,  and 
subsequently,  Jefferson  College,  Pennsylvania.  Dependent  upon  him- 
self, during  these  years,  he  taught  school,  receiving  at  times  a  salary 
of  twelve  dollars  a  month.  He  read  law  with  Myers,  Shields  &  How- 
ard, and  being  admitted  to  the  bar,  in  May,  1846,  settled  at  Batavia, 
Ohio,  where  he  continued  to  reside.  From  1848  to  1852  he  was  prosecut- 
ing attorney  of  Clermont  county.  In  1861  he  was  elected  judge  of  the 
Court  of  Common  Pleas,  being  re-elected  in  1866  and  1871.  In  1876 
he  was  appointed  by  Governor  Hayes,  a  member  of  the  first  Supreme 
Court  Commission,  in  that  capacity  serving  for  three  years.  Returning 
to  Batavia  in  1879.  he  engaged  in  the  practice  of  law  with  Judge  George 
W.  Hulick.  Elected  a  member  of  the  Ohio  Senate,  while  discharging 
his  oflScial  duties,  he  was  taken  ill,  and  upon  January  17,  1890,  at  the 
Capital  of  the  State,  he  died. 

This  is  the  brief  record  of  a  modest,  upright,  worthy  life.  There 
was  nothing  in  all  his  character  that  was  pretentious.  He  made  no 
attempt  at  display,  and  did  not  seek  to  be  valued  beyond  his  woith. 
Entirely  unostentatious,  it  was  a  fault  with  him  to  rate  himself  far  be- 
low any  just  estimate  of  his  ability  or  power.  There  was  no  affecta- 
tion In  this,  it  was  the  sincere  feeling  of  a  simple,  guileless  nature. 
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Through  the  genius  of  persistence  and  assertion,  many  men  have 
won  many  places  of  various  degree,  for  which,  in  the  higher  qualities 
of  mind  and  character,  they  were  far  less  well-fitted  than  he,  and  in  a 
rivalry  with  such,  though  he  knew  he  was  not  calculated  to  be  a  suc- 
cessful man,  his  equable  nature  was  not  disconcerted  by  envy,  at  suc- 
cess so  achieved. 

He  was  upright  in  life  and  in  all  its  walks.  The  integrity  which 
was  so  marked  in  him,  accompanied  him  at  all  times,  even  in  the  pi'ac- 
tice  of  a  profession,  in  which,  as  the  censorious  assert,  such  a  viitue  is 
not  invariably  the  most  conspicuous.  He  did  not  tread  upon  that  nar- 
row verge  between  the  true  and  the  false,  where  the  distinctive  line  is 
liable  to  be  lost,  where  interest  blinds  the  sight,  nor  did  he  exercise 
that  misleading  gift,  that  keeps  the  word  of  promise  to  the  ear,  but 
breaks  it  to  the  hope ;  his  excellence  was  in  that  element  of  power, 
more  to  be  pref eiTcd  than  learning,  however  profound,  talents,  however 
commanding,  or  genius,  however  brilliant — the  ability  of  truth. 

During  his  best  manhood  he  served  his  state,  and  the  community  in 
which  he  lived,  with  a  quiet  unobtrusiveness,  that  did  not  boast  of  his 
work,  but  did  it.  As  a  judicial  officer,  his  term  covered  a  period  of 
nearly  twent}'  years — jetivs  of  patient  Industry,  for  he  was  careful,  con- 
scdentious,  thorough,  and  though  distrustful  of  his  opinions  as  a  law- 
yer, he  was  confident  that  pure  intention  had  always  guided  judgment. 
In  every  act,  private  or  public,  he  bore  with  him  a  sense  of  duty,  which 
was  the  sole  light  that  directed  his  steps.  To  this  principle  of  action, 
he  even  sacrificed  himself,  for  he  repaired  to  the  capital  of  the  state, 
to  occupy  his  place  as  senator,  at  a  time  when  his  physical  condition 
was  such,  that  it  was  thought  to  be  at  the  peril  of  health,  and  proved 
to  be,  at  the  peril  of  life. 

His  loss  will  most  be  felt  by  those  who  knew  him  best,  for  during 
all  his  unassuming,  useful  years,  he  illustrated  the  high  characteristics 
of  the  American  citizen,  in  the  relations  of  family,  neighbor,  lawyer, 
and  public  man,  and  as  our  last  tribute  to  his  worth,  we  should  thank 
the  Author  of  being,  for  the  good  example  of  such  as  he,  who  have 
lived  without  reproach,  and  having  finished  their  course,  do  now  rest 
f  ix>m  their  labors. 

D.  Thew  Wright. 
Geo.  W.  Huuck. 

W.  J.   GiLMORE. 

S.  F.  Steel. 
Herbert  Jenney.** 
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OBITUARY  SKETCH  OF  HORACE  WH-DER. 

Horace  Wilder,  one  of  several  sons  of  a  fanner  of  limited  means, 
was  bom  upon  a  spur  of  the  '*  Berkshire  hills,"  in  West  Hartland,  Con- 
necdcnt,  August  20,  a.  d.  1802.  In  1819  he  entered,  and  in  the  class  of 
1828  graduated,  at  Tale  College  with  honor.  He  also  immediately  en- 
tered as  a  law  student  the  office  of  Hon.  Elisha  Phelps,  of  Simsbuiy, 
Connecticut,  where  he  pursued  the  study  of  his  profession  until  the 
spring  of  1824,  when  he  went  to  Virginia,  and  for  about  two  and  a  half 
years  was  there  employed  in  teaching  a  **  family  "  school,  in  the  family 
and  upon  the  plantation  of  Mrs.  Morton,  of  Stafford  county.  It  is  be- 
lieved that  the  Hon.  James  A.  Seddon,  secretary  of  the  war  of  the 
Confederate  States,  was  one  of  his  pupils.  During  this  penod  he  de- 
voted his  leisure  houi*s  to  the  study  of  the  law,  books  being  procured 
for  him  at  an  office  in  Fredencksburg.  In  January,  1826,  he  was 
**  licensed  ^  to  practice  in  the  courts  of  Virginia,  but  in  the  fall  of  that 
year  he  returned  to  Haitland,  where  he  remained  during  the  winter, 
and  in  the  spring  of  1827  left  for  Ohio,  where  he  had  determined  to 
make  his  future  home.  His  Ast  point  was  Claridon,  Geauga  county, 
at  which  place  he  had  a  sister  (Mi*s.  Judge  Taylor,)  residing.  Shortly 
before  this,  Edwin  Wheeler,  Esq.,  of  East  Ashtabula,  Ashtabula  county, 
a  lawyer  of  character  and  influence,  had  deceased ;  and,  after  inquiiy  and 
consultation  with  members  of  the  bar  in  the  vicinity,  Mr.  Wilder  locat- 
ed at  that  place.  Never  having  **  practiced,^'  by  the  law  of  the  state 
he  was  oc^pelled  to  wait  a  year  before  admission. 

At  the  August  (1828)  term  of  the  Supreme  Court  of  Ohio,  in  Geauga 
county,  he  was  duly  admitted  to  the  bar,  in  the  meantime  doing  his  pro- 
fessional business  in  the  name  of  a  friend.  In  October,  1833,  he  was 
elected  prosecuting  attorney  of  Ashtabula  county,  and  in  the  fall  of 
1834  was  elected  representative  to  the  state  legislature — the  only  office 
of  a  political  character  ever  held  by  him.  In  1837  he  removed  to  Con- 
neant.  In  1833  he  manied  Phebe  J.  Coleman,  the  eldest  daughter  of 
the  late  Elijah  Coleman,  M.  D.,  well  known  to  all  the  residents  of  the 
county  of  the  past  generation.  Mrs.  Wilder  died  in  1817.  He  never 
re-married.  Mr.  Wilder,  during  the  entire  period  of  his  active  life, 
devoted  himself  exclusively  to  his  books  and  professional  duties,  turn- 
ing neither  to  the  right  hand  nor  to  the  left,  and  at  a  comparatively 
early  day  earned  for  himself  an  enviable  reputation  as  a  sound  and 
skillful  lawyer,  a  safe  and  pinident  counselor,  and  an  honest  and  hon- 
orable man.  In  1855  he  was  elected  judge  of  the  Court  of  Common 
Fleas,  in  the  third  subdivision  of  the  ninth  judicial  district,  (composed 
of  the  counties  of  Ashtabula,  Lake  and  Geauga,)  to  fill  the  vacancy  of 
Judge  R.  Hitchcock,  and  in  1856  he  was  again  elected  to  the  same 
position  for  the  full  term  of  five  years. 

In  1862  soon  after  his  term  expii-ed.  Judge  Wilder  was  appofnted 
by  the  late  Governor  Tod  draft  commissioner  for  the  county  of  Ashta- 
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bula,  and  as  such  superintended  and  conducted  the  first  draft  of  troops 
made  in  the  county. 

On  the  first  day  of  January,  1863,  he  removed  to  Ashtabula,  and 
formed  acopaitnership  in  the  practice  of  the  law  with  £.  H.  Fitch,  Esq., 
under  the  name  of  Wilder  &  Fitch.  This  business  arrangement  was  of 
but  brief  duration,  for  on  December  12th,  1863,  Judge  Wilder  was  ap- 
pointed by  Governor  Tod,  a  judge  of  the  Supreme  CJomt,  to  fill  the  va- 
cancy created  by  the  resignation  of  Judge  Gholson,  and  in  the  fall  of 
1864  was  elected  to  the  same  position  for  the  balance  of  Judge  Ghol- 
son's  term.  The  opinions  written  by  him  will  be  found  in  volumes  14 
and  15,  Ohio  State  Reports.  In  1865  Judge  Wilder  resumed  practice 
at  Ashtabula.  In  May,  1867,  he  retired  from  active  business,  and  re- 
moved to  Red  Wing,  Minnesota,  where  he  until  his  death,  i^esided  with, 
and  as  part  of  the  family  of  his  younger  brother,  Judge  Eli  T.  AVilder, 
between  whom,  even  for  brothers,  very  intimate  relations  have  always 
existed. 

In  politics,  Judge  Wilder  was  a  Whig  so  long  as  the  Whig  party  ex- 
isted.   After  it  disappeared  he  affiliated  with  the  Republican  party. 

In  early  life  Judge  Wilder  was,  in  feligious  matter's,  inclined  to 
adopt  views  not  in  all  respects  deemed  orthodox,  but  in  later  years 
these  opinions  entirely  changed,  and  he,  some  years  prior  to  his  death, 
was  a  communicant  of  the  Protestant  Episcopal  Church. 

His  decisions  from  the  bench  are  enduring  testimonials  to  his  famil- 
iarity with  the  law,  and  to  the  accui*acy  of  his  legal  acquirements.  Both 
his  natural  and  acquired  ability  peculiarly  fitted  him  for  the  duties  of  a 
judge.  In  scholarship  thorough,  in  judgment  sound,  his  Aowledge 
of  the  law  extensive,  and  its  exactness  unquestioned,  in  character  irre- 
proachable, and  to  business  scrupulously  attentive,  he  was  a  jurist  who 
honored  tlie  position  he  filled. 

During  his  long  residence  in  Ashtabula  county,  he  gained  the  warm 
friendship  of  a  large  circle  of  acquaintances,  by  whom  he  is  remembered 
with  strong  affection. 

Judge  Wilder  died  at  Red  Wing,  on  Thursday,  December  26,  1889, 
at  the  age  of  eighty-seven  years  and  four  months. 

Death  came  not  as  the  sequence  of  any  disease,  but  as  the  infirmities 
of  age.  The  funeral  was  held  in  Christ  Church,  Red  Wing,  on  Friday, 
the  27th.  His  remains  were  taken  to  Conneaut  for  burial,  and  were  in 
the  presence  of  a  large  company  of  his  old  friends  and  neighbors,  on 
the  29th,  deposited  beside  those  of  his  wife,  in  the  cemetery  at  that 
place.  One  now  deceased  trutlifully  said  of  him :  **  He  was  the  friend, 
counsellor  and  hope  of  the  younger  members  of  the  bar,  and  was  loved 
and  almost  idolized  by  them.  He  was  so  firm  and  incorruptible  in  his 
honesty  that  no  extraneous  influences  could  shake  the  integrity  of  his 
soul.  No  government  could  dismay  him;  the  world  could  not  bribe 
him.  He  was  a  character  above  praise,  a  pattern  of  virtue,  both  in  pub- 
lic and  private  life." 
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JUBeEB. 


Zanesvellb  v.  Gas-light  Co. 

Municipal  Corparationa—Gaa  Companiea^Control  qf—SectUm  2478  He- 
r>i8ed  Statutes  Construed, 

1.  A  gas-company  in  a  city  or  village,  chartered  by  an  act  of  the  legislature 

passed  before  the  adoption  of  the  present  constitution  of  the  state,  is 
subject  to  the  provisions  of  an  ordinance  regulating  the  price  of  gas, 
adopted  by  the  council  of  the  city  or  village,  under  the  authority  con- 
ferred by  §  2478  Rev.  Stats.,  where  the  right  to  fix  its  own  prices  is  not 
expressly  conferred  on  the  company  by  the  terms  of  its  charter. 

2.  Whenever  an  incorporated  company,  in  any  action,  asserts  a  right  against 

another  person  based  upon  an  assumed  franchise  or  power,  the  person 
against  whom  the  right  is  so  asserted  may,  as  a  defense,  deny  the  exis- 
tence of  such  franchise  or  power. 

(Decided  December  10, 1889.) 

Ebbor  to  the  District  Court  of  Muskingum  county. 

The  action  below  was  a  suit  commenced  by  the  Gras  Com- 
pany against  the  city,  to  enjoin  it  and  its  agents  from  using 
the  gas  of  the  company. 

Vol.  xlvil— 1  (1) 
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The  petition  is  as  follows : 

The  Zanesville  Gas-light  Company,  for  cause  of  action 
against  the  defendant,  says :  that  the  defendant,  the  City  of 
Zanesville,  is  a  municipal  corporation  duly  organized  under 
the  laws  of  Ohio,  and  as  such  is  successor  to  the  town  of 
Zanesville.  That  by  an  act  of  the  general  assembly  of  the 
state  of  Ohio,  passed  the  12th  day  of  March,  A.  d.  1849,  this 
plaintiff  was  duly  and  legally  incorporated,  and  that  it  has 
ever  since  been  engaged  in  the  manufacture  and  sale  of  gas 
in  the  City  of  Zanesville,  Ohio.  A  copy  of  said  act  of  the 
general  assembly  is  hereunto  attached,  marked  "A,"  and 
made  part  of  this  petition.  That  on  the  4th  day  of  June, 
1849,  the  Mayor,  Common  Council  and  Recorder  of  the  then 
town  (now  the  defendant,  the  city)  of  Zanesville,  duly  and 
legally  passed  an  ordinance  authorizing  the  plaintiff  to  oc- 
cupy and  use  the  streets  and  alleys  of  said  town  (now  city), 
for  the  purpose  of  laying  therein  their  gas  pipes  to  convey 
gas  to  the  purchasers  thereof.  That  the  terms  upon  which 
plaintiff  was  authorized  by  said  ordinance  to  lay  its  pipes  in 
the  streets  and  alleys  of  said  town  were  that  it,  said  plaintiff, 
should  furnish  gas  to  said  town  for  the  purpose  of  lighting 
the  same  at  a  price  not  exceeding  $2.50  per  thousand  cubic 
feet,  or  $15  per  burner  per  annum  to  the  public  lamps  of 
said  town.  A  copy  of  said  ordinance  is  hereto  attached, 
marked  "  B,"  and  made  part  of  this  petition.  That  on  the 
11th  day  of  June,  1849,  this  plaintiff  accepted,  in  writing, 
the  terms  of  said  ordinance,  and  thereupon  this  plaintiff  pro- 
ceeded to  lay  its  pipes  in  the  streets  and  alleys  of  said  town, 
and  that  up  to  the  present  time  has  continued  to  occupy  said 
streets  and  alleys  for  the  purposes  aforesaid,  and  up  to  the 
time  of  the  transactions  hereinafter  complained  of  has,  with 
the  acquiescence  of  said  City  of  Zanesville,  enjoyed  the  priv- 
ilege of  excavating  and  digging  in  said  streets  and  alleys 
for  the  purposes  of  laying,  cutting,  repairing  and  taking  up 
its  pipes  at  pleasure.  That  since  the  passage  of  said  ordi- 
nance and  its  acceptance  by  this  plaintiff,  the  plaintiff  has 
furnished  to  the  defendant,  the  City  of  Zanesville,  all  the 
gas  it  required  for  the  purpose  of  lighting  said  town  accord- 
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ing  to  the  terms  of  said  ordinance,  excepting  when  by  mutual 
consent  and  agreement  said  terms  have  been  varied.  That 
said  gas  has  been  furnished  from  time  to  time  under  con- 
tracts made  with  said  City  of  Zanesville,  and  that  on  the 
first  day  of  April,  1884,  all  conti'acts  theretofore  existing  be- 
tween the  City  of  Zanesville  and  this  plaintiff  expired  (ex- 
cept as  hereinafter  stated),  and  since  the  fii'st  day  of  April, 
1884,  there  has  been  no  contract  between  the  said  city  and 
plaintiff,  except  for  the  supply  of  gas  to  a  few  posts  in  said 
city,  which  are  supplied  under  a  special  contract  dated  the 
8th  day  of  October,  1883.  That  said  plaintiff  has  never  sup- 
plied gas  to  said  city  except  under  written  contracts  for  the 
same.  That  on  or  about  the  12th  day  of  February,  1884,  the 
plaintiff  notified  the  defendatUt,  the  City  of  Zanesville,  that  it 
was  unwilling  to  furnish  gas  to  said  city  after  the  first  day  of 
April,  1884,  except  to  said  few  gas  posts  mentioned  in  said  spe- 
cial contract,  unless  a  contract  therefor  should  be  first  made 
between  it  and  said  city,  in  writing.  That  on  the  10th  day  of 
March,  1884,  the  defendant,  the  City  of  Zanesville,  caused  its 
clerk  to  advertise  for  proposals  to  light  the  street  lamps  and 
public  buildings  of  said  city  after  April  1, 1884,  and  reserved 
the  right  in  said  proposal  to  reject  any  and  all  bids.  That 
the  plaintiff  in  response  to  said  advertisement,  in  writing 
proposed  to  furnish  gas  to  light  said  city  at  the  price  of  11.40 
per  thousand  cubic  feet  for  all  gas  which  would  pass  through 
meters,  and  for  the  sum  of  $14.50  per  burner  or  post  for  the 
public  lamps  of  said  city.  That  the  city  has  not  accepted 
the  offer  so  made.  That  the  plaintiff  is  ready  and  willing 
to  furnish  to  the  defendant,  the  City  of  Zanesville,  the  gas 
necessary  to  light  said  city  according  to  the  terms  of  said 
proposal,  or  according  to  the  terms  of  said  ordinance  of  June 
4, 1849,  whenever  the  said  city  is  willing  to  contract  there- 
for. That  by  mutual  consent  it  has  been  so  arranged  be- 
tween plaintiff  and  the  defendant,  the  City  of  Zanesville, 
that  all  the  pipes  laid  in  said  streets  and  alleys  from  which 
the  gas  is  taken  to  supply  the  various  lamps  of  said  city  are 
the  property  of  this  plaintiff ;  and  also  that  the  burners  of 
the  street  lamps  of  said  city  are  also  the  property  of  this 
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plaintiff ;  but  that  the  pipes  leading  from  the  main  pipes  of 
this  plaintiff  to  and  through  the  posts,  together  with  the 
posts  and  lamps  thereon  are  the  property  of  the  defendant, 
the  City  of  Zanesville ;  and  by  like  mutual  consent  that  the 
said  pipes  of  the  city  have  been  attached  to  the  pipes  of  this 
plaintiff  without  any  means  of  shutting  off  the  gas  from  said 
lamps  of  the  city  except  by  cutting  the  pipes  belonging  to 
this  plaintiff,  or  by  disconnecting  the  same  from  the  pipes  of 
said  defendant,  the  City  of  Zanesville ;  and  that  the  pipes 
have  been  by  such  mutual  consent  so  arranged  that  the  gas 
cannot  be  shut  off  from  the  city  lamps  along  the  line  where 
there  are  private  consumers  without  also  shutting  the  gas 
off  from  said  private  consumers,  without  disconnecting  said 
pipes  as  aforesaid.  That  on  the  28th  day  of  January,  1884, 
the  defendant,  the  City  of  Zanesville,  claiming  the  right  to 
fiiL  the  price  that  it  and  the  private  consumers  in  the  City 
of  Zanesville  should  pay  for  the  gas  supplied  thereto  bj'  the 
plaintiff,  passed  an  ordinance,  of  which  a  copy  is  hereunto 
attached,  marked  ^^  C,*'  and  made  part  of  this  petition ;  and 
the  defendant,  the  City  of  Zanesville,  claims  that  the  plaintiff 
is  by  law  bound  to  furnish  it  gas  for  the  purpose  of  lighting 
said  city  at  the  prices  specified  in  said  ordinance*  That  the 
plaintiff  was  created  before  the  adoption  of  the  pi-esent  con- 
stitution of  Ohio,  and  the  plaintiff  avers  that  it  has  never 
accepted  any  of  the  provisions  of  Title  Two,  Part  Second, 
of  the  Rev.  Stats,  of  Ohio,  or  the  provisions  of  any  laws  of 
the  State  of  Ohio  passed  since  the  adoption  of  the  present 
constitution  of  Ohio ;  and  the  plaintiff  avers  that  it  has  never 
taken  any  action  under  or  in  pursuance  of  any  of  the  provi^ 
sions  of  Title  Two,  Part  Second,  of  the  Rev.  Stats.,  or  any 
laws  of  Ohio  passed  since  the  adoption  of  the  present  consti- 
tution. That  this  plaintiff  is  not  governed  by  any  law  passed 
by  the  legislature  of  Ohio  since  the  adoption  of  the  present 
constitution  of  Ohio ;  and  the  plaintiff  avers  that  it  is  gov- 
erned and  controlled  only  by  the  laws  in  force  on  the  12th 
day  of  March,  1849,  when  it  was  created.  That  the  defend- 
ant, the  City  of  Zanesville,  refused  to  enter  into  any  con- 
tract fixing  the  price  of  gas  to  be  furnished  by  the  plaintiff 
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to  the  said  City  of  Zanesville,  defendant.  The  City  of 
Zanesville  having  failed  to  consider  the- said  bid  of  this  plaint- 
iff to  light  said  public  lamps  and  public  buildings  of  said 
city,  the  plaintiff  on  the  19th  day  of  April,  1884,  requested 
said  defendant,  the  City  of  Zanesville,  to  either  reject  or 
accept  its  said  bid  on  or  before  the  first  day  of  May,  1884. 
The  said  city  has  up  to  the  present  time  ignored  said  request, 
and  the  city  council  of  said  City  of  Zanesville,  defendant, 
refused  to  aUow  said  paper  to  be  read  in  its  presence.  On 
the  26th  day  of  April,  1884,  this  plaintiff  again. notified  the 
defendant,  the  City  of  Zanesville,  Ohio,  that  it  would  not 
famish  any  gas  for  the  lighting  of  the  public  lamps  and  pub- 
lic buildings  of  said  city,  except  under  a  written  contract  to 
be  made  by  the  plaintiff  and  the  said  defendant,  the  City  of 
Zanesville,  and  on  said  last  named  date  this  plaintiff  re- 
quested and  directed  said  city,  defendant,  not  to  use  any  gas 
for  any  purpose  after  said  date,  except  to  the  following 
named  gas  posts,  to  wit :  One  on  Turner  street  and  Wickham 
alley ;  one  on  Park  street  and  Maple  alley ;  one  on  Pearl 
and  willow  streets;  one  on  West  Main  street  and  Book's 
alley;  one  on  North  Downer  street;  one  on  Wheeling  road, 
at  W.  Harris'  stable;  one  on  Fell  street,  Fourth  Ward;  one 
on  East  Pierce  street,  Ninth  ward ;  two  on  Adan>sville  Road 
extension ;  one  on  West  Main  and  Hedge  streets ;  and  two 
on  Chapman  street.  That  the  defendant,  the  City  of  Zanes- 
ville, Ohio,  disregarded  said  notice  and  request,  and  has  since 
said  time  continued  to  use  the  gas  of  this  plaintiff  in  the 
public  streets  and  alleys  of  said  city,  and  threatens  that  it 
will  continue  to  use  said  gas  at  its  pleasure,  without  the  con- 
sent of  this  plaintiff.  That  afterwards  this  plaintiff  removed 
its  bumera  from  about  two  hundred  and  fifty  of  the  public 
lamps  of  said  city ;  said  removal  was  made  carefully,  and  the 
pipes  of  said  city  were  carefully  capped,  and  no  injury  to  said 
posts,  pipes  Or  lamps  was  done.  That  on  or  about  the  15th 
day  of  May,  1884,  this  plaintiff  desiring  to  disconnect  its 
pipes  from  the  pipes  belonging  to  the  said  city,  defendant, 
leading  to  the  lamp  posts  of  said  city — in  all  places  on  its 
said  main  pipes  from  which  and  where  no  private  consumers 
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were  furnished  with  gas — ^proceeded  to  dig  down  to  its  said 
pipes  and  cut  the  same,  but  the  defendant,  the  City  of  Zanes- 
ville, for  the  purpose  of  preventing  this  plaintiff  from  cutting 
its  (this  plaintiff.*s)  pipes,  and  thereby  stopping  the  flow  of 
gas  to  the  public  lamps  of  said  defendant,  the  City  of  Zanes- 
ville, by  force  prevented  the  employees  of  this  plaintiff  from 
disconnecting  its  pipes  from  the  public  lamps  of  said  city  as 
aforesaid.  The  said  defendant,  the  City  of  Zanesville,  with- 
out the  consent  of  this  plaintiff,  and  against  its  protest,  has 
placed  buriiers  on  a  large  number  of  said  public  lamps — 
from  which  this  plaintiff  removed  them  as  aforesaid — and  is 
now  using,  and  threatens  to  continue  to  use  the  gas  of  this 
company  (the  said  plaintiff)  without  its  consent,  and  with- 
out any  contract  therefor.  This  plaintiff  desires  to  discon- 
nect its  pipes  from  all  the  pipes  of  the  said  city  leading  to 
the  public  lamps  of  said  city,  for  the  purpose  of  preventing 
the  said  defendant,  the  City  of  Zanesville,  from  using  its 
gas  against  its  consent,  and  without  a  contract  therefor,  and 
unless  it  is  permitted  to  do  so,  it  will  sustain  great  and  irre- 
parable damages  in  this,  to  wit :  It  will  be  compelled  to  bring 
many  suits  against  said  defendant,  the  City  of  Zanesville,  to 
recover  for  the  gas  thus  appropriated  by  said  defendant,  the 
City  of  Zanesville,  to  its  use ;  and  will  be  compelled  to  go  to 
great  expense  in  bringing  and  prosecuting  said  suits ;  and  will 
be  subjected  to  vexatious  and  unreasonable  delay  in  recovering 
from  said  defendant  for  the  vsdue  of  said  gas  so  used ;  and  fur- 
ther, that  if  the  gas  of  this  plaintiff  is  permitted  to  flow  from 
the  pipes  of  this  plaintiff  into  the  pipes  of  said  defendant,  the 
City  of  Zanesville,  this  plaintiff  will  suffer  great  and  irreparable 
loss  in  the  matter  of  pressure,  leakage,  and  condensation  of 
said  gas,  although  the  city  ceases  to  use  the  gas  from  said  pub- 
lic lamps.  That  the  pipes  of  this  plaintiff  can  be  separated 
from  the  pipes  belonging  to  said  defendant,  the  City  of 
Zanesville,  without  doing  any  damage  to  the  pipes  of  said 
city,  or  to  the  streets  and  alleys  of  the  defendant,  the  City 
of  Zanesville.  This  plaintiff  desires  to  remove  its  burners 
from  a  large  number  of  public  lamps  belonging  to  said  city, 
but  the  defendant,  the  City  of  Zanesville,  threatens  by  force 
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to  prevent  this  plaintifE  from  removing  its  burners,  and  also 
threatens  by  force  to  prevent  this  plaintiff  from  severing  its 
pipes  from  the  pipes  of  the  defendant,  the  City  of  Zanesville ; 
and  this  plaintiff  avers  that,  unless  the  defendant,  the  City 
of  Zanesville,  its  officers,  servants  and  employees  shall  be  re- 
strained by  the  order  of  this  court,  this  plaintiff  will  be  pre- 
vented from  removing  said  burnei's,  severing  its  said  pipes, 
and  otherwise  protecting  and  taking  care  of  its  property,  to 
its  great  and  irreparable  damage.  And  the  plaintiff  further 
avers  that,  unless  restrained  by  the  order  of  this  court,  the 
defendant,  the  City  of  Zanesville,  will  continue  to  appropri- 
ate to  its  own  use,  without  the  consent  of  this  plaintiff,  and 
without  any  contract  therefor,  and  without  any  peaceable 
means  on  the  part  of  this  plaintiff  in  preventing  the  same, 
the  gas  of  this  plaintiff,  to  its  great  and  irreparable  damage. 
The  defendant,  William  McCoy,  is  the  mayor  of  the  City  of 
Zanesville,  Ohio,  and  as  such  is  chief  of  the  police  force  of 
fsaid  city.  The  defendant,  Hugh  Fineral,  m  lieutenant  of 
said  police  force  .of  Zanesville,  Ohio.  The  defendant,  Zacha- 
riah  T.  Reed,  is  the  marshal  of  said  city,  and  Asher  Sealover, 
defendant,  is  deputy  marshal  of  Zanesville,  Ohio. 

Wherefore  the  plaintiff  prays  that  the  defendants,  and  each 
of  them,  their  officers,  agents,  servants  and  employees  may  be, 
by  the  order  of  this  court,  restrained  and  enjoined  from  us- 
ing the  gas  of  this  plaintiff,  except  in  the  public  lamp  posts 
for  which  there  is  a  subsisting  contract  as  above  stated ;  that 
said  defendants,  and  each  of  them,  their  officers,  servants, 
agents  and  employees  may  also  be  restrained  and  enjoined,  by 
order  of  this  court,  from  preventing  this  plaintiff  from  remov- 
ing its  burners  from  the  public  lamps  of  said  defendant,  the 
City  of  Zanesville ;  and  that  said  defendants,  and  each  of  them, 
their  officers,  servants,  agents  and  employees  may  be  restrained 
and  enjoined,  by  order  of  this  court,  from  preventing  this 
plaintiff,  its  officers,  agents,  servants  and  employees  from  dis- 
connecting the  said  pipes  of  this  plaintiff  and  the  pipes  of 
the  defendant,  the  City  of  Zanesville,  and  from  taking  care 
of  and  preserving  its  said  property,  and  upon  the  final  bear- 
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ing  of  this  cause  that  said  restraining  order  may  be  made 
perpetual. 

A.  W.  Train, 
F.  H.  SoxTTHARD  and 
Hbkry  R.  Stanbery, 
Attorneys  for  the  Zanesville  Qas-iight  Company^  Plaintiff. 

«A'' 

AN  ACT, 

To  Incorporate  the  ZanewUU  0-as4iffht  Company. 

Sec.  1.  Be  it  enacted  by  the  General  Assembly  of  the  State 
of  Ohioy  That  George  James,  James  Raguet,  Joseph  Galigher, 
John  A.  Adams,  George  A.  Jones,  William  Galigher,  James 
Y.  Gushing,  Stephen  R.  Hosmer,  Adam  Peters,  and  James  L. 
Cox,  and  their  associates  be,  and  they  are  hereby  created  a 
body  politic  and  corporate,  with  perpetual  succession,  by  the 
name  and  style  of  the  Zanesville  Gas-light  Company,  and 
by  that  name  shall  be  capable  in  law  of  contracting  and  be- 
ing contracted  with,  suing  and  being  sued,  defending  and 
being  defended,  in  all  courts  and  places,  and  in  all  matters 
whatsoever,  with  full  power  to  acquire,  hold,  occupy  and  en- 
joy all  such  real  and  personal  estate  as  may  be  necessary  and 
proper  for  the  construction,  extension  and  usefulness  of  the 
works  of  said  company,  and  for  the  management  and  good 
government  of  the  same,  they  may  have  a  common  seal,  and 
may  alter  the  same  at  pleasure. 

Sec.  2.  The  corporation  hereby  created  shall  have  full 
power  and  authority  to  manufacture  and  sell  gas  to  be  used 
for  the  purpose  of  lighting  the  town  of  Zanesville  and  the 
streets  thereof,  and  any  buildings,  manufactories,  public  places, 
or  houses  therein  contained,  and  to  erect  necessary  works  and 
apparatus,  and  with  the  consent  of  the  town  council  of  said 
town,  to  lay  pipes  for  the  purpose  of  conducting  the  gas  in 
any  of  the  streets  or  alleys  thereof. 

Sec.  8.  The  capital  stock  of  said  company  shall  be  fifty 
thousand  dollars,  to  be  divided  into  shares  of  twenty-five  dol* 
lars  each,  to  be  subscribed  and  paid  for  in  such  installments 
and  at  such  times  as  may  be  prescribed  by  the  by-laws  and 
rules  of  the  company. 
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Sec.  4.  The  real  estate  to  be  held  by  the  companj  shall 
not  exceed  twenty-five  thousand  dollars  in  value. 

Sec.  5.  The  stockholders  shall  have  power  to  make  such 
by-laws  and  rules  for  regulating  the  concerns  of  said  company 
as  they  shall  think  proper  and  necessary  respecting  the  man- 
agement and  disposition  of  the  stock,  property  and  estate  of 
said  company,  the  duties  of  officers,  artificers  and  agents 
to  be  employed,  the  number  and  election  of  directors,  and 
all  such  matters  as  appertain  to  the  concerns  of  said  com- 
pany. 

Sec.  6.  If  the  said  company  shall  so  construct  their  works, 
or  suffer  them  so  to  get  out  of  repair,  that  they  become  a 
nuisance,  the  said  company  may  be  indicted  in  the  Court  of 
Common  Pleas  of  Muskingum  county,  and  on  conviction 
thereof  may  be  fined  in  any  sum  not  exceeding  one  thousand 
dollars. 

Sec.  7.  If  any  person  shall  wantonly  or  maliciously  destroy 
or  injure  the  pipes  or  any  of  the  fixtures  or  apparatus  belong- 
ing to  said  company,  every  person  so  offending  may  be  in- 
dicted in  the  Court  of  Common  Pleas  of  Muskingum  county, 
and  on  conviction  thereof  may  be  fined  in  any  sum  not  ex- 
ceeding two  hundred  dollars  and  imprisoned  not  more  than 
three  months. 

Sec.  8.  The  Mayor  and  Council  of  the  Town  of  Zanes- 
ville may,  at  their  discretion,  subscribe  to  the  capital  stock 
of  the  said  company,  in  a  sum  not  exceeding  five  thousand 
dollars,  and  to  pay  said  subscription  may  borrow  money 
at  a  rate  of  interest  not  exceeding  seven  per  centum  per 
annum. 

Sec.  9.  A  majority  of  the  persons  named  in  the  first  sec- 
tion may  open  books  of  subscription  to  the  capital  stock  at 
such  time  and  place  as  they  may  deem  proper,  giving  twenty 
days'  notice  thereof  in  some  newspaper  published  in  the  town 
of  Zanesville,  and  whenever  one  hundred  shares  shall  have 
been  subscribed,  a  meeting  of  such  stockholders  shall  be  called 
by  them  authorized  to  receive  subscriptions  by  a  like  notice 
in  a  newspaper  for  ten  days,  at  which  meeting  shall  be  elected 
not  less  than  five  nor  more  than  nine  directors,  to  serve  until 
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their  successors  are  elected.     Subsequent  elections  shall  be 
held  at  such  time  and  place  as  the  bj-laws  may  prescribe. 

.    John  G.  Bbeslin, 

Speaker  Rovse  Heps. 
Bbbwsteb  Randall, 
March  12, 1849.  Speaker  of  the  Senate. 

«B'* 

AN  OBDINANCB 
Concerning  tTie  Zanesville  Gas-light  Company. 

Sec.  1.  Be  it  ordained  by  the  Mayor^  Recorder  and  Com- 
man  Council  of  the  toton  of  Zanesville,  That  the  Zanesville  Gas- 
light Company  may  lay  pipes  in  the  streets  and  alleys  now 
existing,  or  which  may  hereafter  exist,  in  the  town  of  Zanes- 
ville, for  the  purpose  of  conducting  gas  to  light  the  town  or 
any  buildings,  or  habitation  therein. 

Sec.  2.  The  privilege  granted  by  this  ordinance  to  the 
Zanesville  Gas-light  Company  shall  be  so  exercised  as  not 
to  interfere  with  the  Water  Works  as  they  now  exist,  or  may 
hereafter  be  extended,  nor  with  any  drains  or  sewers  which 
may  be  laid  down  by  the  town,  nor  whilst  laying  pipes  shall 
they  interfere  for  an  unreasonable  length  of  time  with  the 
use  of  the  streets  and  alleys  as  public  highways,  of  all  which 
the  street  committee  shall  be  the  judge. 

Sec.  3.  The  Zanesville  Gas-light  Company  shall  during 
such  time  as  they  enjoy  the  privileges  granted  by  this  ordi- 
nance, supply  the  town  council  with  such  quantities  of  gas 
as  may  be  by  them  required  for  public  lamps  at  a  price  not 
exceeding  two  dollars  and  fifty  cents  per  thousand  cubic  feet 
of  gas,  or  fifteen  dollars  per  annum  per  burner,  of  the  usual 
size  of  burners  in  street  lamps,  at  the  option  of  the  town 
council — the  council  furnishing  the  lamp  posts  and  burners, 
and  the  company  furnishing  the  pipes  to  convey  the  gas  to  the 
lamps,  and  meters  for  measuring  the  same.  But  this  section 
shall  not  be  so  construed  as  to  authorize  the  council  to  re- 
quire g^as  to  be  conveyed  to  any  part  of  the  town  for  the  use 
of  public  lamps  where  the  company  do  not  convey  it  for  the 
use  of  private  buildings  or  habitations. 
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Done  in  council  this  4th  day  of  June,  1849. 

Geo.  B.  Reeve,  Mayor. 
Jajices  Crosby,  Recorder. 
June  5, 1849. 

AN  ORDINACB 

Fixing  the  Price  of  0-as. 

Section  1.  Be  it  ordained  by  the  City  Council  of  the  City 
ofZanesvillcj  That  the  price  of  gas  furnished  the  City  of  Zanes- 
ville and  the  citizens  thereof  and  all  comsumers  of  gas  there- 
in be  and  is  hereby  fixed  at  one  dollar  and  twenty-five  cents 
per  M  cubic  feet ;  and  the  price  of  gas  per  post  to  the  city  of 
Zanesville  is  hereby  fixed  at  112.00  per  post  per  annum,  and 
the  Zanesville  Gas-light  Company  is  hereby  empowered  to 
charge  all  consumers  said  sum  of  one  dollar  and  twenty-five 
cents  per  M  cubic  feet,  and  to  charge  the  City  of  Zanesville 
said  sum  of  $12.00  per  post. 

Sec.  2.  That  this  ordinance  shall  be  in  force  and  take 
effect  from  and  after  its  passage  and  legal  publication ;  pro- 
vided, however,  nothing  herein  contained  shall  impair  the 
obligation  of  the  contract  now  existing  between  the  City  of 
Zanesville  and  said  Gas-light  Company. 

Passed  in  council  the  28th  day  of  January,  A.  D.  1884. 

J.  T.  Irvine, 
President  of  CoundL 

Attest : 
W.  M.  Shinnick,  Jr.,  City  Clerk. 

A  temporary  injunction,  allowed  at  the  commencement  of 
the  action,  was,  on  motion  of  the  city,  so  modified  as  to  re- 
quire the  company  to  furnish  gas  to  the  engine-house,  city 
prison  and  such  other  places  as  the  city  might  designate,  on 
condition  that  it  should  pay  the  price  that  had  been  fixed  by 
the  company. 

The  city  demurred  to  the  petition,  the  demurrer  was  over- 
ruled, and  the  injunction  as  modified  was  made  perpetual. 
The  city  appealed  to  the  district  court,  where  upon  hearing 
upon  the  demurrer  the  same  judgment  was  entered ;  and  this 
proceeding  is  now  prosecuted  to  reverse  the  judgment  of  the 
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district  court.  The  error  assigned  is  that  the  court  erred  in 
overruling  the  demurrer  and  in  rendering  judgment  against 
the  city. 

Oilbert  D.  Munaon^  (with  whom  were  A.  J.  Andrews^  B.  H. 
McFarland^  City  Solicitor,  and  W.  H.  Cunningham^  late  City 
Solicitor,)  for  plaintiff  in  error : 

1.  The  petition  discloses  that  the  city  offered  to  contract 
under  the  ordinance,  at  its  prices,  and  that  the  company 
refused  to  so  contract.  The  District  Court,  then,  should 
have  held  that  the  company  mmt  obey  the  ordinance,  no 
fraud,  no  bad  faith  of  council  in  passing  the  ordinance  or 
inadequacy  of  price  being  alleged.  See  Sec.  2479,  Rev. 
Stats.;  StaU  ex  rel  v.  Gaa  Co.,  87  Ohio  St.  45. 

2.  The  conduct  of  the  gas  company  as  shown  by  its  peti- 
tion, precluded  its  right  to  the  injunction  prayed  for ; 

It  had  refused  to  obey  the  ordinance ; 

It  demanded  a  written  contract ; 

It  demanded  its  own  prices ; 

It  dug  in  the  streets  to  cut  pipes  ; 

It  destroyed  by  force  the  public  lights ; 

lU  charter^  set  ovi  in  the  petition,  did  not  authorize  it  to  do 
any  of  these  things. 

"  The  supplying  of  illuminating  gas  is  a  business  of  a  pub- 
lic nature,  to  meet  a  public  necessity."    180  U.  S.  396. 

This  devolved  upon  the  company  the  responsibility  of 
keeping  the  public  lamps  in  good  condition,  so  long  as  it  en- 
joyed its  franchise,  thus  preventing  inconvenience,  imminent 
peril  and  danger  in  respect  to  property  and  lives  of  individuals. 
See  C.  J.  Shaw's  opinion  in  8  Gray,  128. 

The  consent  given  to  the  company  to  lay  its  pipes  bene- 
ficial to  the  town,  did  not  carry  with  it  the  right  to  take 
them  up  or  cut  them  to  the  prejudice  of  the  town.  See  C.  J. 
BiGBLOW's  opinion  in  12  Allen,  75. 

These  authorities  support  the  view  that  the  extreme  meas- 
ures instituted  by  the  company  were  harsh,  illegal,  inequit- 
able, and  that  the  injunction  should  have  been  refused  and 
the  demurrer  sustained  for  this  reason. 
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*^He  that  hath  committed  an  inequity,  shall  not  have 
equity.  Equity  will  not  aid  in  the  hai'sh  assertion  of  legal 
rights."    Bispham's  Equity,  Sec.  42. 

11.  The  judgment  is  erroneous.  The  judgment  required 
the  city  to  pay  perpetually  the  company's  prices :  $1.40  per 
1,000  cubic  feet,  and  $14.50  per  public  lamp  post  per  year ; 
while  the  ordinance  fixed  the  price  at  fl.25  per  1,000  cubic 
feet  and  $12.00  per  public  lamp  post  per  year.  The  petition 
does  not  even  in  remote  terms  ask  such  relief;  and  to  so  de- 
cide, the  court  not  only  granted  what  was  not  prayed  for,  but 
must  have  held  that  the  company  is  not  governed  by  the  or- 
dinance. The  company  claims  it  is  not  so  governed,  because 
it  was  created  by  act  of  the  Legislature  under  the  old  Consti- 
tution of  the  State  ;  and  2d,  because  its  right  to  charge  such 
prices  was  already  fixed  by  contract  with  the  town  of  Zanes- 
ville. 

1st.  Page  8  of  the  Record  shows  that  the  company  planted 
its  case  squarely  on  its  right  to  disregard  the  ordinance,  and 
refused  to  be  governed  by  the  ordinance  prices,  because  of 
certain  rights  obtained  under  the  State  Constitution  of  Ohio 
of  1802.  The  petition  alleges  "  that  January  28,  1884,  the 
City  of  Zanesville  fixed  the  price  the  city  and  private  con- 
sumers should  pay  for  gas  by  ordinance,  and  that  the  city 
claimed  that  the  company  was  bound  by  law  to  furnish  it 
gas  at  the  prices  specified  in  the  ordinance ;  but  that,  being 
created  prior  to  the  adoption  of  the  present  Constitution  of 
the  State,  it  is  not  govei-ned  by  any  law  passed  by  the  Leg- 
islature since  the  adoption  of  the  present  Constitution ;  hence, 
that  it  was  subject  to  no  such  legislative  supervision  and  con- 
trol as  provided  for  in  Section  2478,  Revised  Statutes,  by 
which  authority  the  ordinance  was  passed." 

But  it  i%  so  governed,  unless  its  charter  protects  it ;  and 
its  charter  does  not  protect  it ;  there  is  nothing  in  the  terms 
of  the  charter  that  protects  it  from  legislative  control  exer- 
cised by  the  City  Council.  See  the  act  of  incorporation  in 
the  opinion  of  the  court.  State  ex  reL  v.  Gas  Co.^  84  Ohio  St. 
572. 

2d.  But,  it  is  argued,  that  as  to  price  the  company  might 
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charge,  that  matter  is  already  forever  fibced  by  contract  made 
in  1849  with  Zanesville,  and  cannot  be  affected  by  the  ordi- 
nance of  1884.  The  contract  is  claimed  by  virtue  of  an  or- 
dinance passed  by  the  town  of  Zanesville,  June  4th,  1849. 

Had  the  company  in  1849  a  contract  with  Zanesville  that 
protects  it  in  the  right  to  charge  Zanesville  in  1884  such 
price  for  gas  as  it  pleased,  regardless  of  the  ordinance  of 
1884. 

To  ascertain  what  contract  the  company  had,  and  its  au- 
thority as  to  lighting,  see  the  act  creating  the  company 
[above] ;  the  act  creating  Zanesville,  and  the  ordinance  of 
1849  in  question.  The  act  creating  ZanesvUle  is  in  Vol.  12 
Ohio  Laws,  on  pages  71  and  72 ;  we  quote  so  much  as  is 
pertinent  here.  Section  2  provides  "That  the  mayor,  re- 
corder and  trustees  are  constituted "  the  councU  of  Zanes^ 
ville ;  and  Section  7  provides  that  the  "  council  shall  have 
full  power  to  make  and  publish  such  laws  and  ordinances 
in  writing,  or  in  one  or  more  public  papers  printed  in  the 
borough,  and  the  same  from  time  to  time  to  alter  or  repeal, 
as  to  them  shall  seem  necessary  and  proper  for  the  interest, 
comfort,  safety  and  convenience  of  the  said  borough  of 
Zanesville  and  the  inhabitants  thereof;  Provided  always, 
that  no  laws  or  ordinances  shall  ever  be  made  inconsistent 
with  the  laws  of  the  United  States  or  of  4hi8  State." 

The  ordinance  of  1849  is  shown  in  full  in  the  opinion  of 
the  court. 

We  call  attention,  that  there  is  nothing  in  the  charter  of 
the  company  about  a  price  for  gas. 

Tliat  the  only  thing  as  to  price  in  the  ordinance  of  1849 
is  that  a  certain  named  price  shall  not  be  exceeded;  not  a  word 
that  it  might  not  be  lessened. 

And  we  submit:  that  the  council  of  the  town  of  Zanes- 
ville did  not  attempt  in  1849,  by  the  ordinance  of  June  4th, 
1849,  to  establish  a  perpetual  right  in  the  company  to  charge 
what  it  pleased  for  gas,  provided  only  it  did  not  exceed  the 
limit  of  J15.00  per  post,  and  f  2.50  per  M  cubic  feet  of  gas ; 
that  it  had  no  authority  to  so  contract.  The  council  could 
not  thus  limit  for  all  time — perpetually — ^its  control  over  the 
gas  company. 
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When  the  company  accepted  its  contract  with  the  town 
of  Zanesville,  it  accepted  such  contract  as  council  had  power 
to  grant ;  and  there  is  no  presumption  of  an  intention  on 
the  part  of  the  councU  to  grant  more  than  it  had  clear  and 
undoubted  authority  to  grant. 

There  was  no  intention  to  grant  for  a  greater  length  of 
time  than  the  life  of  the  council. 

The  council,  elected  for  two  years  only,  intended  only, 
that  the  company  might  charge  to  the  maximum  rates  named 
for  that  length  of  time. 

If  the  council  could  contract  for  a  longer  term  of  years 
tlian  that,  it  could  contract  for  one  hundred  or  a  thousand 
years,  or  indefinitely,  as  is  now  claimed  by  the  company. 

But  ZanesviUe  could  not  pass  an  ordinance  that  it  could 
not  "  from  time  to  time  alter  or  repeal."  Vol.  12,  O.  L., 
p.  71  &  72,  sec.  7. 

^^The  supplying  of  illuminating  gas  is  a  business  of  a 
public  nature,  to  meet  a  public  necessity."  Gibhs  v.  7!he 
Consolidated  Gas  Company  of  Baltimore  City^  130  U.  S.  396. 

It  is  the  grant  of  a  franchise  in  consideration  of  the  per- 
formance of .  a  public  service.  New  Orleans  Qas  Light  Co. 
V.  La.  Light  ^  Seat  Co.^  115  U.  S.  650.  Louisville  Oas  Co. 
▼.  Citizens  Cas-Light  Co.,  115  U.  S.  688. 

The  rights  of  the  public  are  never  presumed  to  be  surren- 
dered to  a  corporation  unless  the  intention  to  surrender 
clearly  appears  in  the  law.  Perrine  v.  Ohes.  and  Del.  CanaJ 
Co.,  9  How.  172.  Munn  v.  Illinois,  94  U.  S.  113.  Cooley 
on  Const.  Lim.,  233,  234.  State  ex  rel.  v.  Columbus  Gas  L. 
^c,  Co.,  84  O.  S.  672. 

The  "rule  should  be  adhered  to  with  unyielding  tenaci- 
ty." BmcHARD,  J.,  in  Moorehead  et  al.  v.  R.  B.  Co.,  17  O. 
861.  Collins  v.  Hatch,  18  O.  528.  Bloom  v.  Xenia,  82  O. 
S.  665.    Mintum  v.  Lome,  23  Howard  (U.  S.)  435. 

It  has  not  yet  been  shown  that  the  power  to  contract  for 
all  time  for  gas  at  815.00  per  post  and  82.50  per  1,000  cubic 
feet  is  essential  to  carry  into  effect  the  general  powers  as  to 
lighting  the  town,  an(l  hence  the  implication  to  that  effect 
does  not  arise.    Bav^mna  v.  Penna.  Co.,  45  O.  S.  118. 
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Mo9eB  M.  GHranger  (with  whom  were  A.  W.  Train^  F.  H. 
Southard  and  H.  R.  Stanbery)^  for  the  defendant  in  en'or : 

Counsel  for  the  city  urge  that  the  Gas  Company  is  legally 
bound  to  sell  gas  to  the  city  and  its  residents  at  the  prices 
fixed  by  the  ordinance  of  1884,  and  therefore  the  District 
Court  should  have  sustained  the  demurrer  to  the  petition. 
The  company  claims  that  said  ordinance  is  not  valid  as 
against  it.  (a)  Because  its  charter  was  granted  under  the 
constitution  of  1802,  and  the  act  creating  said  charter,  the- 
ordinance  of  the  town  of  Zanesville  passed  in  1849,  and  the 
acceptance  thereof  by  the  company,  made  a  contract,  "for 
the  life  of  the  company;"  clothing  it  with  full  right  to 
charge  not  exceeding  $2.50  per  thousand  cubic  feet  of  gas, 
or  $15  per  annum,  per  burner,  of  the  usual  size  of  burners 
for  street  lamps. 

(h)  Because  the  ordinance  is  fatally  uncertain :  in  that  it 
prescribes  $12  per  post  per  annum,  without  any  words  indi- 
cating the  size  of  the  burner. 

I.  Under  the  constitution  in  force  in  1849,  the  public 
could  not  regulate  the  price  of  the  gas  of  such  a  corporation 
as  the  Gas  Company,  unless  such  right  was  stipulated  for  in 
the  charter. 

It  is  impossible  for- a  state  to  hold  and  use  any  power  over 
the  franchises,  business  or  property,  of  an  incorporated  com- 
pany, that  does  not  fall  within  some  one  of  the  following 
classes :  to  wit, 

(1)  The  powers  of  the  public  over  the  business  and  prop- 
erty of  natural  persons  within  the  state ; 

(2)  The  special  powers  as  to  corporations  granted  to  the 
state  by  its  Constitution ; 

(8)  The  special  powers,  on  behalf  of  the  state,  stipulated 
for  in  the  statute  of  incorporation. 

Since  1851  the  Constitution  of  Ohio  has  made  it  unneces- 
sary for  the  state  to  stipulate  for  any  of  the  3d  class  powers : 
the  Constitution  confers  upon  the  state,  as  a  power  of  the 
2d  class,  the  right  to  repeal,  alter  or  modify  every  charter 
granted  since  1851.  The  2d  class  has  always  included  the 
right  to  prevent  the  exercise  by  the  corporation  of  any  power 


Digitized  byLjOOQlC 


JANUARY  TERM,  1889.  17 

Zanesville  v.  Gas-Light  Co. 

not  granted  to  it,  and  to  punish  any  misuse  of  any  of  its 
charter  powers. 

Before  1861  the  state  of  Ohio  held  powers  under  all  three 
classes.  But  class  number  2  included  only  the  power  to 
grant  charters,  to  prevent  the  use  of  ungranted  powers,  and 
to  punish  misuse  of  any  granted  power. 

Before  1851  the  state  retained,  as  against  its  corporations, 
all  the  powers  of  the  first  class  except  such  as  it  had  clearly 
surrendered  by  the  terms  of  a  charter  granted  by  it. 

Before  1851  it  possessed,  as  against  one  of  its  coiporations, 
only  the  following  powei-s : 

(a)  to  prevent  exercise  of  ungmnted  power; 

(V)  to  punish  misuse  of  granted  power; 

ic)  all  the  powers  of  class  one  (1)  except  such  as  had 
been  clearly  surrendered  by  charter; 

(d)  such  special  powers  as  by  the  terms  of  the  charter 
had  been  stipulated  for  on  behalf  of  the  state. 

The  defendant's  charter  expressly  granted  "/w7Z  power  to 
sell"  and  "power  to  make  such  rules  as  to  the  disposition 
of  its  property  as  its  stockholders  think  proper."  Therefore 
the  act  of  the  company  in  fixing  its  price  for  the  sale  of  its 
gas,  is  neither  the  exercise  of  an  ungranted  power,  nor  a 
misuse  of  a  granted  power.  Hence  the  state  has  no  cause 
to  use  against  it  the  powers  "a"  or  "6."  The  charter  con- 
tains no  stipulation  that  the  public  may  fix  a  new  maximum 
price  for  gas.  So  the  public  has  no  cause,  or  right,  to  use 
against  the  defendant  any  "c?"  power. 

Therefore,  unless  the  public  holds  against  the  defendant, 
as  one  of  the  powers  "<?,"  a  right  to  name  a  maximum  price,, 
it  has  no  such  right.  But  aU  powers  "  c"  belong  to  class  one 
(1),  that  is  "Such  powers  as  the  state  holds  over  the  bus- 
iness and  property  of  natural  persons  within  its  territory:" 
and  it  is  plain  that  unless  the  state  has  the  right,  as  against 
a  natural  person,  who  manufactures  and  sells  gas  and  deliv- 
ers it  to  his  customers  in  the  same  manner  as  the  defendant 
does,  to  name  a  maximum  price  for  his  gas,  it  has  no  such 
right  as  against  the  defendant. 
Vol.  xLvn. — 2 
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If  such  right  exists,  it  does  so,  either  because  the  defend- 
ant manufactures  and  sells  gas;  or  because  it  uses  streets 
and  alleys  by  pipes,  instead  of  by  wheeled  vehicles,  in  carry- 
ing  its  wares  to  its  customers. 

The  defendant  is  not  a  common  carrier.  It  carries  no  gas 
except  its  own.  Its  only  purpose  in  carrying  its  gas  is  to 
deliver  to  each  of  its  consumers,  so  much  of  its  manufac- 
tured article  as  he  wishes  to  buy  and  use. 

A  special  use  of  a  street  for  the  sole  purpose  of  transport- 
ing  the  defendant's  otvn  property^  will  not  clothe  the  public 
with  any  right  to  name  a  maximum  price  for  the  sale,  or 
use,  of  that  property.  The  right  to  lay  one's  pipes  for  one's 
own  use,  in  another's  land  is  the  proper  subject  matter  of  a 
contract.  That  other  owner,  as  part  of  the  contract  making 
the  grants  may  impose  such  terms  and  conditions  as  he 
pleases.  After  he  has  made  the  grant  he  has  parted  with 
the  right,  and  cannot  impose  any  new  condition.  After 
the  grantee  has  accepted  the  grant  and  complied  with  its 
terms,  the  thing,  or  right,  granted,  is  part  and  parcel  of  his 
private  property.  To  use  the  streets  in  order  to  deliver 
one's  property  to  customers  cannot  give  such  power.  Every 
vendor  has  the  right  to  use  streets  and  alleys  for  that  pur- 
pose. 

Gas  is  only  one  of  a  number  of  materials  suitable  for  mak- 
ing light  at  night.  Its  vendor  occupies  the  same  position  as 
the  vendor  of  candles,  gasoline,  oil,  and  other  substances 
suitable  for  use  as  lights ;  or  as  the  dealers  in  food,  fuel, 
clothing,  and  building  materials.  The  only  difference  be- 
tween a  dealer  in  gas  and  such  other  dealers  is  caused  by 
the  nature  of  the  article  manufactured.  The  gas  dealer  can- 
not compete  with  the  others  until  he  acquires  the  right  to 
transport  his  ware  along  the  public  ways  by  pipes  instead  of 
by  wheels.  That  misfortune  subjects  him  to  such  terms  as 
the  controller  of  those  ways  imposes  as  conditions  of  the 
grant,  and  to  those  only.  Every  person  needs  light  at  night ; 
and  by  day  food,  fuel,  clothing  and  building  materials.  So 
does  every  municipality  and  state.  The  fact  that  the  deal- 
er holds  himself  ready  to  supply  a  common  need  of  humani- 
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ty,  and  of  the  public,  does  not  clothe  him  with  any  public 
character.  He  is  simply  a  manufacturer  and  vendor  of  an 
article  that  will,  if  Ityaght  and  vAed^  aid  in  supplying  such 
needs.  He  who  makes  and  sells  gas  holds  no  more  public 
character,  than  one  who  makes  and  sells  gasoline,  candles, 
oil,  bread,  shoes ;  or  prepares  and  sells  fuel. 

In  the  case  of  Munn  v.  Illinois,  94  U.  S.  119, 127,  Chief 
Justice  Waixe  reviews  the  cases  that  have  defined  under 
what  state  of  facts  the  public  may  limit  the  price  at  which 
a  private  owner  may  sell  the  ownership,  or  use,  of  his  prop- 
erty. And  our  own  Supreme  Court,  in  The  Stale  v.  Oolurr^ 
hu8  Qas  Company,  84  O.  S.  581,  has  furnished  a  statement 
of  the  doctrine  which  is  binding  upon  this  court. 

The  controlling  principle  is  this :  Whenever  the  private 
owner  has  accepted  the  grant  of  a  monopoly,  so  that  the 
public  is  compelled  to  use  his  property,  or  where  he  has  vol- 
untarily ^^  clothed  his  property  with  a  certain  kind  of  public 
ohai-acter,"  the  state  has  a  right  to  designate  the  maximum 
charge  that  he  may  make  and  collect  for  that  use.  Under 
this  principle  comes  a  class  of  cases  where  the  private  owner 
has  "  clothed  his  property  with  a  public  interest ; "  or  "  his 
business  is  affected  with  a  public  interest ; "  or  his  property  is 
*•  devpted  to  a  public  use."  Chief  Justice  Wattb  comments 
fully  and  ably  upon  this  class.  The  long  line  of  authorities 
examined  by  him,  tells  us  what  these  words  mean.  The 
oarrier  offers  his  car ;  his  wagon ;  his  hack ;  to  transport  for 
hire  the  bodies,  or  property,  of  others ;  the  ferry-man  offers 
his  boat  for  the  like  purpose ;  tlie  Chicago  warehouse-men 
offer  their  wharves,  warehouses  and  elevating  apparatus  for 
the  landing,  moving  and  caring  for  the  property  of  others 
for  hire;  telegraph  and  telephone  companies  offer  their 
wires  to  cariy  the  messages  of  others  for  hire.  But  the 
manufacturer  who  uses  his  vehicles  for  the  sole  purpose  of 
carrying  his  own  goods  to  market ;  or  transporting  ]}is  own 
employees  in  his  business  ;  or  his  wharf  and  warehouse  and 
elevator  for  landing,  moving  and  storing  his  own  grain ;  or 
his  boat  for  carrying  his  own  wares,  or  workmen,  across  a 
stream,  does  not  give  a  public  character  to  his  property,  or 
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business,  although  every  article  manufactured  by  him  is  for 
sale  to,  and  is  needed  by  the  public  and  by  every  individual. 

Note  the  difference :  It  is  one  thing  to  offer  the  use  of 
one's  private  property  for  hire  to  the  public  and  to  the  in- 
dividual members  of  that  public;  it  is  quite  a  different 
thing  to  offer  to  sell  one's  property  to  that  public  or  to  its 
individuals.  In  the  former  case  the  private  owner  offers  to 
engage  in  a  kind  of  public  employment,  which,  under  long 
established  precedents,  the  public  has  a  right  to  regulate  in 
certain  particulars.  In  the  latter  case  he  does  only  that 
which  every  dealer  does ;  he  indicates  his  willingness  to  6eU 
— to  part  with  the  control  of  his  property  to  any  purchaser 
who  will  pay  his  price.  He  makes  no  offer  to  surrender,  or 
waive  any  right.  Bts  offer  is  in  itself  an  assertion  of  absohUe 
otvnership  and  control. 

But  let  us  return  to  the  "public  right."  This  public 
right  to  fix  a  maximum  price  is  based  solely  upon  this  prin- 
ciple of  ^^ public  necessity"  It  may  be  exercised  as  fully 
against  an  individual,  or  a  partnership,  as  against  a  corpora- 
tion. It  is  true  that  the  public,  when  creating  a  corporation, 
may  stipulate  for  a  right  to  alter,  amend,  modify,  or  repeal, 
the  charter ;  and  thereby  gain  greater  power  over  the  cor- 
poration than  it  could  hold  over  natural  peraons,  or  unincor- 
porated companies.  This  was  done  by  the  Ohio  Legislature 
when  chartering  the  Cincinnati  Gas  Company ;  and  by  the 
people  of  Ohio  when  framing  the  constitution  of  1851.  But 
the  charter  of  the  defendant  contained  no  srich  stipulation, 
and  it  was  in  full  force  before  1851.  Therefore,  as  to  it,  the 
public  has  no  power  other  than  stich  as  it  inay  exercise  against 
any  natural  person  or  unincorporated  fimt,  engaged  in  the 
manufacture  and  sale  of  gas.  Inasmuch  as  gas  cannot  be 
transported  on  wheels  through  streets  and  alle}rs,  the  nature 
of  the  manufactured  article  compels  the  dealer  in  gas  to  ask 
leave  to  use  streets  and  alleys  by  pipes^  instead  of  by  wheels. 
The  public,  when  granting  such  leave,  may  stipulate  the 
terms.  When  it  has  named  the  terms,  and  the  gas  dealer 
has  accepted  and  complied  with  them,  his  right  to  so  use 
streets  and  alleys  belongs  to  him  as  any  other  part  of  his 
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property.  The  public  made  no  grant  to  the  defendant  of 
any  portion  of  the  right  of  eminent  domain."  Thus  a  com- 
pany could  not  **  condemn "  any  property  for  its  use.  It 
could  acquire  no  property  except  by  the  free  consent  of  its 
owner.  It  so  acquired  the  right  to  use  streets  and  alleys  by 
pipes  by  express  contract  with  the  municipality  that  owned 
and  controlled  these  ways ;  and  it  oiona  that  right  pursuant 
to  that  contract. 

Some  cases  in  Wisconsin,  Michigan  and  California^  cited 
for  the  city,  express  the  opinion,  that,  because  such  compa- 
nies by  public  grant,  use  the  streets  by  their  pipes  they 
should  be  so  subject  to  regulation  as  to  price.  After  all,  the 
grant  does  no  more  than  make  possible,  and  legal,  a  special 
mode  of  transporting  a  manufactured  article,  for  sale  and 
delivery,  along  public  ways ;  and  that  mode  one  that  incon- 
yeniences  no  one.  Instead  of  being  a  grant  which  prefers 
the  grantee  to  other  users  of  public  ways,  it  is  in  fact  one 
which  merely  makes  it  possible  for  it  to  do  what  others  do 
without  grant,  to  wit :  to  use  those  ways  for  carrying  goods 
to  market;  and  that,  too,  without  interfering  at  all  with  any 
other  vendor. 

We  respectfully  submit  that  the  learned  judges  who  have 
expressed  these  opinions  cited  for  the  city,  have  not  well 
considered  the  nctual  nature  of  the  franchises  of  a  non- 
exclusive gas  company.  On  the  other  hand,  in  The  Gowmon- 
wealth  V.  The  Lowell  Qas  Company^  12  Allen  77,  the  highest 
court  in  Massachusetts,  in  1866,  unanimously  held  "We  fall 
to  see  that  '  this  company '  can  properly  be  regarded  as  a 
quoM  public  corporation established  for  the  conven- 
ience of  the  public.  No  public  duty  is  imposed  upon  them 
nor  are  they  charged  with  any  public  trust.  They  are  au- 
thorized to  make  and  distribute  gas  for  their  own  profit  and 
gain  only.  They  are  not  bound  to  sell  and  dispose  of  it  to 
any  one,  either  for  public  or  private  use  or  consumption. 
It  is  entirely  at  their  own  option  whether  they  will  exercise 
their  corporate  rights  and  privileges  at  all ;  and  if  they  un- 
dertake to  manufacture  and  dispose  of  gas  the  extent  to 
which  they  shall  caiiy  on  the  business  is  left  to  their  own 
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election.  Nor  is  any  power  conferred  upon  them  to  take 
private  property  not  previously  appropriated  to  a  public  use 
for  the  purpose  of  exercising  and  enjoying  their  franchise. 
The  only  right  or  privilege  given  to  them  is  to  dig  up  public 
streets  and  ways  for  the  purpose  of  laying  their  mains  or 
pipes.  The  right  which  defendants  have  is  only  to  use  land 
the  whole  beneficial  use  of  which  has  been  previously  taken 
from  the  owner  and  appropriated  for  a  public  use,  in  such 
a  manner  that  no  nuisance  shall  be  committed,  no  distur- 
bance be  created  to  the  easement  of  the  public,  and  no  injury 
done  to  abutting  ownei-s  of  private  property."  The  Massa- 
chusetts court  thus  held  with  the  cases  in  6  and  11  Wiscon- 
sin before  it  cited  by  counsel.  The  Lowell  company  was 
chartered  in  the  same  year  as  the  Zanesville  company  and 
the  charters  in  matters  material  to  tliis  question  are  alike. 

Therefore,  the  Supreme  Courts  of  the  nation,  and  of  our 
state,  have  sought,  as  did  Judge  White,  in  84  O.  S.  581, 
for  a  state  of  facts  showing  monopoly,  actual  or  virtual,  and 
the  assumption  of  a  public  character  before  holding  that  the 
public  may  exercise  such  a  right. 

If  the  mere  fact  that  the  defendant,  in  84  O.  S.,  manufac- 
tured and  sold  gas  in  Columbus  was  sufficient  to  clothe  the 
public  with  such  supervisory  right,  Judge  White  would 
not  have  hesitated  to  so  say ;  instead  of  occupying  time  and 
space  to  support  the  judgment  of  the  court  by  the  other 
special  facts  in  that  case. 

In  the  Columbus  case  the  following  facts  existed ;  no  one 
of  which  is  here : 

(a)  The  charter  granted  an  exclusive  monopoly. 

(6)  It  is  wholly  silent  as  to  the  terms,  or  prices  upon 
which  the  gas  was  to  be  sold. 

(c)  The  charter,  by  express  words,  required  that  all  the 
"by-laws  and  rules  for  regulating  all  matters  pertaining  to 
the  company  "  should  be  "  consistent  with  the  laws  of  the 
state."  This  requirement  was  not  limited  to  the  laws  in 
force  at  the  date  of  the  charter,  but  extended  also  to  such 
laws  as  might  be  passed  in  the  future.  As  said  by  Judge 
White,  (34  O.  S.  582,)  "The  charter  does  not  prescribe 
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the  terms  upon  which  gas  was  to  be  furnished  to  the  public. 
The  whole  matter  is  left  to  be  determined  by  such  rules  and 
regulations,  not  inconsistent  with  the  laws  of  the  state  as  the 
directors  may  prescribe." 

In  one  sense  the  establishment  of  a  maker  and  vendor  of 
any  article  of  common  necessity  "  subserves  the  public  inter- 
est." Few,  if  any,  corporations  exist,  or  can  exist,  which 
do  not  in  this  way  "  subserve  the  public  interest."  Of  course 
Judge  Whttb  was  not  thinking  of  any  such  mode  of  •'sub- 
serving the  public  interest."  The  Columbus  public  wished 
for  a  public  agent,  subject  to  public  regulation,  to  furnish 
them  gas.  To  gain  the  power  to  so  control  the  gas  com- 
pany, the  public  offered  the  exclusive  right  and  the  com- 
pany accepted  it.     Of  this  he  spoke. 

The  fact  that  the  twenty  years  exclusive  privilege  had 
expired  before  that  action  was  begun  was  immaterial.  In 
order  to  decide  the  question,  "Was  that  corporation  cre- 
ated to  subserve  a  public  purpose  ?  "  the  facts  preceding  or 
contemporaneous  with  the  passage  of  the  act  of  incorporation, 
and  the  act  itself,  were  alone  to  be  coasidered.  The  fact 
that  for  twenty  years  the  people  of  Columbus  were  by  that 
act  required  to  buy  gas  of  that  company,  or  do  without  gas, 
established  for  all  time  that  that  company  was  incorporated 
for  a  public  purpose  ;  and  therefore  made  it  subject  to  public 
regulation.  Judge  White  evidently  considered  the  expira- 
tion of  the  twenty  years  as  immaterial.  Please  note  his 
words  on  last  half  of  page  681 ;  and  how  his  two  "  there- 
fores  "  are  placed.  He  does  not  utter  a  word  in  support  of 
the  Michigan  doctrine.  He  does  cite  the  U.  S.  cases  with 
approval. 

The  Zanesville  charter  granted  no  exclusive  privileges. 
Any  number  of  gas  companies,  as  partnerships,  or  corpora- 
tions, could  at  any  time  be  organized,  obtain  license  to  lay 
pipes  in  the  streets  and  alleys,  and  furnish  gas.  Any  indi- 
vidual who  chose  to  go  into  that  business  could  at  any  time 
have  done  so.  Gas  is  not  the  only  light  for  cities,  or  houses. 
Candles ;  oil ;  gasoline ;  electrical  lights,  etc.,  etc.,  are  fully 
used  as  well.     The  majority  of  the  people  of  Zanesville  do 
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not  use  gas  at  all.  Zanesville  was  fifty  (60)  years  old  be- 
fore it  used  any  gas. 

Although  Columbus  has  a  gas  company,  adjudged  by  the 
Supreme  Court  of  our  state  subject  to  legislative  control, 
that  city  is  lighted  by  gasoline,  and  so  has  been  for  several 
years.  At  the  time  this  ordinance  was  passed  (in  January, 
1884),  gasoline  men,  and  electric  light  men,  were  anxious 
to  be  permitted  to  contract  to  light  Zanesville. 

Thus,  there  existed  in  favor  of  the  defendant  no  express 
monopoly,  and  no  actual  or  virtual  monopoly.  The  petition 
does  not  state  that  the  defendant  holds  any  actual,  or  vir- 
tual, monopoly.  It  is  simply  a  manuf  actui*ing  corporation, 
whose  power  to  sell  (as  a  corporation),  was  and  is  limited  to 
the  territory  of  Zanesville.  The  substance  manufactured  by 
it  was  suitable  for  a  light.  The  vendors  of  oil,  gasoline, 
candles,  could  use  streets  and  alleys  in  order  to  deliver  to 
theii*  customers,  or  to  light  city  lamps.  Their  wares  are 
transportable  above  ground.  The  streets  and  alleys  are  for 
public  use.  Gas  cannot  conveniently  be  transported  on 
wheels.  But  it  can  be  carried  along  streets  and  alleys  with- 
out interfering  with  public  rights.  Some  digging  is  neces- 
sary. Therefore  the  permission  of  the  public  to  so  dig,  etc., 
was  requisite.  When  that  permit  had  been  granted;  the 
pipes  laid  %o  as  not  to  interfere  with  any  public  rights  of  any 
kind;  the  surface  of  the  street  perfectly  restored  without 
expense  to  the  public,  what  was  the  gas  company?  No 
monopolist.  No  public  servant,  except  so  far  as  its  special 
contract  of  1849  stipulated. 

Who  is  bound  to  submit  to  it^  and  buy  its  gas  at  its  own 
price  ?  Other  lights  are  available,  and  more  people  of  the 
city  use  tliem  than  those  who  burn  gas.  Other  and  popu- 
lous cities  will  not  let  their  gas  companies  light  them. 

Let  me  repeat :  Enough  appeara  in  Munn  v.  Illinois^  94 
U.  S.  113,  and  in  the  State  v.  Columbus  Oas  Company^  84 
O.  S.  681,  to  establish  the  following  principles : 

The  state  can  name  a  maximum  price  for  the  sale,  or  use, 
of  private  property  where 

1.  The  private  owner  is  the  express  grantee  of  a  monopo- 
ly; or, 
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2.  He  has,  in  one  of  the  modes  referred  to  in  Munn  v. 
Illinois,  **  clothed  his  property  with  a  public  interest,"  and 
the  public  must  of  necessity  buy,  or  use,  the  private  property 
in  question ;  and  the  owners  thereof,  by  combination,  or 
otherwise,  can  create  a  monopoly  in  themselves. 

The  fact  that  it  will  be  more  convenient  for  the  public  to 
use  a  particular  kind  of  private  property,  cannot  confer  upon 
the  public  a  right  to  name  a  maximum  price  for  its  sale. 

This  public  right  of  "  regulation  of  prices  "  was  not  in 
question  in  the  Memphis  Gas  Company's  case,  109  U.  S. 
899.  That  case  related  to  the  **  power  of  taxation."  The 
power  to  tax  may  be  exercised  by  the  state  upon  all  persons 
and  upon  all  property,  within  the  state,  subject  only  to  limits 
imposed  by  the  constitution,  or  express  charter  contract. 
The  power  to  <aa;  is  a  genei-al  one.  The  power  to  regulate 
prices  is  special.  The  former  applies  to  aU  within  the  state, 
unless  limited  by  constitution  or  charter  contract.  The  lat- 
ter applies  only  to  those  who,  by  their  voluntary  action, 
have  made  themselves  subject  to  it. 

II.  But,  suppose  I  am  wrong  in  the  position  thus  far  dis- 
cussed. Munn  V.  Illinois,  94  U.  S.  118, 127 ;  R.  R.  Co,  v.  Iowa, 
94  U.  S.  166, 162 ;  R.  R.  Co.  v.  Maine,  96  U.  S.  499 ;  RuggUs 
V.  Illinois,  108  U.  S.  633,  637 ;  Memphis  Qas  Co.,  v.  Shelby 
County,  109  U.  S.  899;  The  State  v.  Gas  Co.,  84  O.  S.  681 ; 
and  many  other  cases,  recognize  as  the  settled  doctrine,  that 
the  public,  when  creating  a  corporation,  even  for  a  public  pur- 
pose^  may  surrender,  during  the  life  of  such  corporation,  the 
right  to  name  or  alter  the  maximum  price  of  its  wares. 

See  also  Perrine  v.  Canal  Co.,  9  How.  (U.  S.)  172,  and 
Judge  Whitb's  language,  on  page  682,  of  84  O.  S.,  which  I 
have  already  quoted.  **  The  intent  to  surrender  must  clearly 
appear  in  the  law."  Bearing  this  rule,  and  Judge  White's 
langpiage,  in  mind,  let  us  read  the  statute  and  ordinance  of 
1849  together.  Remember  also  Waitb,  C.  J.,  and  Hablan, 
J.,  as  to  ie.  R:Co.  v.  Iowa,  94  U.  S.  166, 162,  and  RuggUs  v. 
lUinois,  108  U.  S.  688,  637. 

I  quote  from  the  charter : 

Prom  Sec.  1.  "With  full  power  to  acquire,  hold,  occupy 
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and  enjoy  all  such  real  and  personal  estate  as  may  be  neces- 
sary and  proper  for  the  construction,  extension  and  useful- 
ness of  the  works  of  said  company." 

Sec.  2.  "  The  corporation  hereby  created  shall  have  full 
power  and  authority  to  manufacture  and  sell  gas  to  be  used 
for  the  purpose  of  lighting  the  town  of  Zanesville  and  the 
streets  thereof,  and  any  buildings,  manufactories,  public 
places,  or  houses  therein  contained,  and  to  erect  necessary 
works  and  apparatus,  and  with  the  consent  of  the  town  council 
of  said  iown^  to  lay  pipes  for  the  purpose  of  conducting  the 
gas  in  any  of  the  streets  or  alleys  thereof." 

Sec.  5.  "  The  stockholders  shall  have  power  to  make  9uch 
by-laws  and  rules  for  regulating  the  concerns  of  said  com- 
pany as  they  shall  think  proper  or  necessary  respecting  the 
management  and  disposition  of  the  stock,  property  and  estate 
of  said  company,  the  duties  of  officers,  artificers  and  agents 
to  be  employed,  the  number  and  election  of  directors,  and  aU 
such  matters  as  appertain  to  the  concerns  of  said  company. ^^ 

Here  are  no  such  words  as  ''  subject,  nevertheless,  to  such 
rules  as  the  legislature  may  from  time  to  time  enact,"  com- 
mented on  by  Waitb,  C.  J.,  in  R.  B.  Co.  v.  lowa^  94  U.  S. 
161 ;  Hablan,  J.,  in  Buggies  v.  Illinois^  108  U.  S.  537,  and 
White,  J.,  in  84  O.  S.  582.  And  here  is  an  express  reference 
to  the  town  council  of  full  power  to  consent  as  to  that  use 
of  its  streets  and  alleys  which  would  be  essential  to  the  life 
of  the  company.  The  charter  made  no  grant  to  the  defend- 
ant of  any  part  of  the  "  right  of  eminent  domain,"  such  as 
is  given  to  railroad  companies,  etc. ;  it  only  granted  the  right 
to  lay  and  use  pipes  in  streets  and  alleys  belonging  to  the 
town  of  Zanesville,  provided  the  company  could  obtain  the 
consent  of  the  town.  Under  such  a  provision,  the  right  of 
the  owner  of  the  property  to  be  subjected  to  the  proposed 
easement,  to  name  the  terms  on  which  he  will  grant  his  con- 
sent, is  clearly  recognized.  Under  that  reference  the  council 
had  full  power  to  designate  the  terms  upon  frhich  it  would 
grant  that  consent,  keeping  within  the  limits  of  the  legislative 
act*    The  council  took  up  the  matter  of  naming  a  maximum 
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price  for  the  sale  of  the  gas  and  placed  in  its  ordinance  the 
words : 

"  The  ZanesviUe  Gas-light  Company  shall,  DUBmo  such 
TiBfE  AS  THEY  ENJOY  THE  PEIVILEGB  GRANTED  by  this  Ordi- 
nance, supply gas '  at  a  price  not  to  exceed 

two  dollars  and  fifty  cents  per  thotisand  cvhic  feet  of  gas^  or 
fifteen  dollars  per  annvm  per  burner  of  the  usual  size  of  bur* 
ners  in  street  lamps  at  the  option  of  the  town  council^  tlie  town 
council  furnishing  the  lamp  posts  and  burners  and  the  com* 
pany  furnishing  the  pipes  to  convey  the  gas  to  the  lamps  and 
meters  for  measuring  the  same.  But  this  section  shall  not 
be  80  construed  as  to  authorize  the  council  to  require  gas  to 
be  conveyed  to  any  pai*t  of  the  town  for  the  use  of  public 
lamps  where  the  company  do  not  convey  it  for  private  build- 
ings or  habitations." 

The  fii'st  section  of  the  ordinance  provided  *Hhat  the 
ZanesviUe  Gas-light  Company  may  lay  pipes  in  the  streets 
and  alleys  now  existing,  or  which  may  hereafter  exists  in  the 
town  of  ZanesviUe  for  the  purpose  of  conducting  gas  to  light 
the  town  or  any  building  or  habitation  therein." 

The  first  section  of  the  act  of  incorporation  created  the  gas 
company  ^^a  body  poUtic  and  corporate  with  perpetual  succes- 
sion^ 

The  second  section  of  said  act,  hereinbefore  quoted  in  f  uU, 
granted  "  full  power — with  the  consent  of  the  town  council 
of  said  town — ^to  lay  pipes,  etc.,"  to  this  perpetual  corporationy 
without  any  words  limiting  the  grant  to  any  period  of  time. 

The  ordinance  also  made  no  limit  as  to  time.  Neither 
reserved  to  state,  or  town,  any  right  to  repeal,  alter,  or  mod- 
ify, either  act  or  ordinance.  By  express  contract  all  the  cor- 
porate powers  given  by  act  and  ordinance  were  granted  to 
the  corporation  without  limit  as  to  time^  and  therefore,  for  its 
own  life,  subject  only  to  the  stipulation  that  the  company  should 
so  lay  pipes  as  to  not  interfere  with  city  pipes  and  drains^  etc^ 
and  never  charge  more  than  the  maximum  limit  of  the  price  of 
gas  stilted  in  the  ordinance  of  1849. 

So  soon  as  the  company  accepted  the  terms  of  said  ordi- 
nance (which  it  did  immediately),  the  act  and  the  ordinance 
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together  became  its  charter.  In  consideration  of  the  contract 
so  made,  by  act  and  ordinance  together,  the  stockholders  ad- 
vanced their  money  to  be  used  in  the  venture.  To  now 
change  the  terms  of  that  contract  would  violate  both  national 
and  state  constitutional  provisions. 

If,  instead  of  a  reference  to  the  council,  the  act  had  granted 
the  right  to  lay  pipes  upon  the  same  terms  as  those  set  out 
in  the  ordinance,  those  terms  would  clearly  have  constituted 
a  surrender  by  the  public  of  all  right  to  ever  name  a  new  maxi- 
mvm  price. 

The  fact  that  those  terms  are  in  the  ordinance,  and  not  in 
the  act  is  immaterial.  The  act  makes  the  grant  contingent 
upon  the  consent  of  the  council.  The  council  received  its 
power  from  the  act.  So  soon  as  it  had  stated  its  consent, 
and  the  terms  thereof,  the  legislative  grant  as  to  streets  and 
alleys  took  effect.  Ex  necessitate^  it  took  effect  upon  the  pre- 
else  terms  of  the  ordinance^  and  not  otherwise. 

But  this  is  not  all.  The  act  of  1849  made  the  defendant's 
capital  150,000 ;  each  share  $25 ;  total  number  of  shares  2,000. 
The  same  act  authorized  Zanesville  to  subscribe  for  **  not  ex- 
ceeding five  thousand  dollars "  of  said  stock ;  that  is,  200 
shares ;  just  one  tenth.  The  same  act,  besides  granting  the 
company  "full  power  to  sell,"  expressly  granted  to  "  the  stock- 
holders '  power  to  make '  such  by-laws  and  rules  for  regulating 
the  concerns  of  the  company  and  respecting  *the  disposition 

of  the  property of  said  company  as  tfiey  shall 

think  proper  and  necessary ^  This  grant  of  power  is  plainly  to 
"  the  stockholders."  A  majority  of  the  owners  of  stock  there- 
fore was  expressly  clothed  with  this  power.  As  Zanesville 
was  expressly  limited  to  200  votes  out  of  2,000,  the  act  excluded 
Zanesville  from  a  controlling  voice.  The  majority  of  stock- 
holders could  make  rules  voted  against  by  Zanesville.  Any 
subsequent  legislation,  attempting  to  vest  in  Zanesville  alone 
a  controlling  power  touching  the  disposition  of  any  of  the  com- 
pany's property,  is  manifestly  inconsistent  with  the  above 
quoted  grant  of  that  controlling  power  to  the  stockholders  as 
a  body.  The  act  said  to  all  persons  invited  to  subscribe  for 
stock :  "  The  holders  of  a  majority  of  2,000  shares  of  stock 
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shall  control  the  entire  business  of  the  proposed  corporation. 
Zanesville  shall  never  hold  more  than  200  shares.  Zanesville 
may  say  on  what  terms  the  company  shall  own,  in  perpetuity, 
the  right  to  lay  pipes  in  streets  and  alleys,  and  may  have,  at 
corporate  meetings,  200  votes  out  of  2,000.  Subject  to  these 
provisions  the  stockholders  shall  have/wK  control." 

Can  there  be  any  doubt  that  the  public  surrendered  to  the 
corporation  all  right  to  fix  any  terms  for  the  exercise  of  its 
powers  over  its  property  except  those  stated  in  the  act  and 
in  the  ordinance  of  1849  ? 

The  defendant  in  error  is  not  here  claiming  any  "  special 
privilege."  It  claims  only  that  right,  as  to  its  own  property, 
which  belongs,  to  every  owner  in  Ohio  who  has  not  surren- 
dered it.  While  it  asks  no  preference  over  other  property 
owners,  or  manufacturers,  it  claims  full  right  to  stand  upon 
an  equality  with  them. 

MiNSHALL,  C.  J.  If  the  ordinance  of  the  city  adopted  Jan- 
uary 24, 1884,  fixing  the  price  at  which  the  company  should 
furnish  gas  to  the  city,  as  well  as  to  its  private  consumers,  is 
a  valid  one,  then  it  ia  clear  that  the  company  was  not  entitled 
to  the  relief  prayed  for,  and  its  petition  should  have  been  dis- 
missed. The  claim,  that  its  right  to  charge  such  rates  as  it 
deems  proper,  cannot  be  questioned,  except  by  a  proceeding  in 
quo  warrarUOy  is  not  tenable.  It  is  open,  at  all  times,  to  the  per- 
son against  whom  a  corporation  may  claim  the  right  to  exercise 
a  power,  to  call  the  power  in  question,  and  to  require  the  com- 
pany to  show  the  existence  of  the  power,  by  deriving  it  either 
f  lom  the  plain  terms  of  its  charter  or  the  statute  under  which 
it  is  organized.  Such  a  determination  is  an  adjudication  upon 
the  question  as  between  the  parties  to  the  suit,  but  does  not  op- 
erate as  a  judgment  of  ouster.  It  may  still  claim  and  exercise 
the  right  as  to  other  persons,  as  if  such  judgment  had  never 
been  rendered.  Not  so  as  to  a  judgment  of  ouster  in  quo  war- 
ranto.  In  such  case,  the  proceeding  being  at  the  suit  of  the 
state,  the  judgment  is  available  to  all  persons  as  an  adjudica- 
tion upon  the  question.  It  would  be  somewhat  remarkable, 
if,  where  a  corporation  resorts  tP  a  court  of  equity  for  relief 
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by  injunction,  its  right  to  such  relief  could  not  be  questioned ; 
yet  such  would  be  the  case  here,  if  the  right  of  the  company 
to  fix  its  own  rates  for  furnishing  gas  could  not  be  questioned; 
and  the  claim  that  it  has  the  right  to  refuse  to  furnish  gas 
and  to  prevent  the  city  from  using  it,  until  the  city  enters 
into  a  contract  with  it,  is  only  another  form  of  asserting  the 
claim ;  for  no  contract  can  be  made  until  it  agrees  to  the  price. 

The  principle  is  now  well  established,  tiiat  "where  the 
owner  of  property  devotes  it  to  a  use  in  which  the  public 
have  an  interest,  he  in  effect  grants  to  the  public  an  interest 
in  such  use,  and  must,  to  the  extent  of  that  interest,  submit 
to  be  controlled  by  the  public,  for  the  common  good,  as  long 
as  he  maintains  the  use."  This  was  the  point  of  the  decis- 
ion in  Munn  v.  Illinois^  94  U.  S.  118 ;  and  was  applied  to  the 
case  of  natural  persons  engaged  in  the  business  of  warehous- 
ing and  handling  grain  at  the  city  of  Chicago,  who  had  been 
indicted  and  found  guilty  of  violating  an  act  of  the  legisla- 
ture of  the  state  of  Illinois,  regulating  public  warehouses  and 
fixing  the  maximum  charges  for  storage  and  handling  grain 
in  warehouses  of  the  class  to  which  that  of  the  defendants, 
Munn  &  Scott,  belonged.  The  principle  of  this  decision  was 
adopted  and  applied  by  this  court  in  State  ex  rel,  v.  Gas  Co.^ 
84  Ohio  St.  572, 582,  where  White,  J.,  says,  it  "applies  with 
greater  force  to  corporations  when  they  are  invested  with 
franchises  to  be  exercised  to  subserve  the  public  interest. 
Deriving  their  powers  by  grant  directly  from  the  public,  they 
are  clearly  subject  to  public  control,  in  respect  to  the  terms 
upon  which  their  franchises  are  to  be  exercised,  unless  they 
are  protected  by  their  charters  from  such  interference." 

We  will  next  inquire  whether  such  protection  can  be 
claimed  in  this  case.  The  company  was  incorporated  by  an 
act  of  the  legislature,  March  12, 1849,  with  the  power  "to 
manufacture  and  sell  gas  to  be  used  for  the  purpose  of  light- 
ing the  town  of  Zanesville  and  the  streets  thereof,  and  any 
buildings,  manufactories,  etc.,  therein  contained."  This  was 
before  the  adoption  of  our  present  constitution,  and  the 
charter  contains  no  reservation  of  the  right  to  alter  or  amend 
it,  and  is  silent  as  to  the  rates  at  which  it  may  be  required  to 
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furnish  gas  to  the  city  or  private  consumeis.  Such  silence 
cannot,  however,  he  construed  into  a  grant  of  the  franchise 
to  fix  its  own  rates.  A  franchise  must  be  created  by  express 
terms  and  cannot  be  inferred  from  the  mere  silence  of  the 
charter.  So  that,  whilst,  in  this  case,  the  company  may 
claim  to  possess  the  rights  of  a  natural  person,  it  cannot 
claim  to  be  clothed  with  any  greater  rights  than  such  person 
would  have  under  the  same  circumstances ;  and,  having  de- 
voted its  property  to  a  public  use,  and  thereby  granted  the 
public  an  interest  therein,  it  must,  within  the  principle  in 
the  Munn  case,  submit  to  public  control,  so  long  as  it  con- 
tinues to  enjoy  the  privileges  granted  by  its  charter. 

Nor  can  it  fbund  any  right  to  fix  its  own  rates  upon  the 
ordinance  by  which  it  was  granted  the  right  to  use  the  streets 
of  the  town  for  the  purpose  of  conducting  gas  to  its  con- 
sumers by  laying  pipes  therein.  The  language  is,  the  "  Com- 
pany shall  during  such  time  as  they  enjoy  the  privilege 
granted  by  this  ordinance,  supply  the  town  council  with  such 
quantities  of  gas  as  may  by  them  be  required  for  public  lamps 
at  a  price  not  exceeding  $2.50  per  thousand  cubic  feet  of  gas, 

or  fifteen  dollars  per  annum  per  burner at  the  option 

of  the  town  council."  The  town  had  then  no  legislative  au- 
thority, as  the  city  has  now  under  §  2478,  Rev.  Stats.,  to  regu- 
late the  price  of  gas.  It  had,  however,  the  right,  in  granting 
the  company  the  use  of  it»  streets,  to  fix  a  maximum  at  which 
gas  should  be  furnished  it  during  the  continuance  of  the  priv- 
ilege ;  and  this  it  did  by  the  above  provision.  It  did  not  tie 
up  the  hands  of  the  legislature  to  confer  such  power  on  the 
town  council  when,  in  its  opinion,  the  exercise  of  the  power 
became  necessaiy  for  the  public  good.  Nor  did  it  place  the 
company  in  a  more  favorable  position  than  if  the  provision 
had  been  entirely  omitted.  In  such  case  it  could  have  fixed 
its  own  rates  as  it  saw  fit,  until  the  legislature  intervened 
and  conferred  the  power  on  the  council  to  regulate  the  price 
of  gas.  The  fact  that  the  company  may  have  possessed  such 
right  before  the  legislature  intervened,  does  not  affect  the 
question.  ^^It  matters  not  in  this  case,"  said  Chief  Justice 
Waztb  in  Munn  v.  Illinois^  ^^  that  these  plaintiffs  in  error  had 
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built  their  warehouses  and  established  their  business  before 
the  regulations  complained  of  were  adopted.  What  they  did 
was  from  the  beginning  subject  to  the  power  of  the  body  pol- 
itic to  require  them  to  conform  to  such  regulations  as  might 
be  established  by  the  proper  authorities  for  the  common  good. 
They  entered  upon  their  business  and  provided  themselves 
with  the  means  to  carry  it  on  subject  to  this  condition.  If 
they  did  not  wish  to  submit  themselves  to  such  inteiierence, 
they  should  not  have  clothed  the  public  with  an  interest  in 
their  concerns.  The  same  principle  applies  to  them  that 
does  to  the  proprietor  of  a  hackney-carriage,  and  as  to  him  it 
has  never  been  supposed  that  he  was  exempt  from  regulat- 
ing statutes  or  ordinances  because  he  had  purchased  his  horses 
and  cariiages,  and  established  his  business  before  the  statutes 
or  ordinances  were  adopted."  94  U.  S.  133. 
/  The  application  of  these  observations  to  the  gas  company 
in  the  case  before  us,  are  very  apparent.  The  plaintiffs  in 
error  in  that  case  were  natural  persons  possessed  of  the 
common  law  right  to  fix  their  own  charges  for  handling 
grain,  until  the  legislature  of  Illinois  passed  the  act  regulat- 
ing the  same.  The  ground  of  the  decision  sustaining  the 
validity  of  the  act  is,  that  they  had  devoted  their  property 
to  a  public  use  and  enjoyed  a  virtual  monopoly  of  the  busi- 
ness at  that  point.  The  principle  of  the  decision  applies 
with  much  greater  force  to  an  incorporated  company,  enjoy- 
ing a  similar  monopoly.  And  because,  prior  to  any  legisla- 
'  tion  on  the  subject,  it  may  have  possessed  the  common  law 
right  of  fixing  its  own  prices,  does  not  place  it  beyond  the 
reach  of  any  legislative  control  on  the  subject,  whenever,  in 
the  interest  of  the  public  good,  it  becomes  necessary  that 
such  control  should  be  had.  We  may,  in  this  connection, 
be  pardoned  in  quoting  further  from  the  able  opinion  of  the 
late  Chief  Justice  of  the  United  States  in  the  Munn  case : 
"  A  person  has  no  property,  no  vested  interest,  in  any  rule 
of  the  common  law.  That  is  only  one  of  the  forms  of  muni- 
cipal law,  and  is  no  more  sacred  than  any  other.  Rights  of 
property  that  have  been  created  by  the  common  law  cannot 
be  taken  away  without  due  process ;  but  the  law  itself,  as  a 
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rule  of  conduct,  may  be  changed  at  the  will,  or  even  at  the 
whim,  of  the  legislature,  unless  prevented  by  constitutional 
limitation.  Indeed,  the  great  office  of  statutes  is  to  remedy 
defects  in  the  common  law  as  they  are  developed,  and  to 
adapt  it  to  tiie  changes  of  time  and  circumstances.  To  limit 
the  rate  of  charge  for  services  rendered  in  a  public  employ- 
ment, or  for  the  use  of  property  in  which  the  public  have  an 
interest,  is  only  changing  a  regulation  which  existed  before. 
It  establishes  no  new  principle  in  the  law,  but  only  gives  a 
new  effect  to  an  old  one." 

It  is  also  argued  that  a  gas  company  does  not  come  with- 
in the  reason  of  the  principle  upon  which  these  cases  have 
been  decided:  That  it  does  not  devote  the  use  of  its  prop- 
erty to  the  public ;  that  it  simply  manufactures  gas  at  its 
works,  and  then  sells  it  to  the  consumers,  as  does  the  manu- 
facturer of  any  other  article ;  and  that  the  public  have  no 
use  of  its  property  as  in  the  case  of  warehousemen.  What- 
ever there  is  of  this  distinction,  it  is  not  sufficient  to  constitute 
a  diffei-ence ;  and  does  not  satisfy  the  whole  reason  of  the 
principle  upon  which  the  government  interferes  to  regulate 
prices.  It  is  true  the  public  has  not  the  use  of  the  property 
of  a  gas -company  as  it  has  of  a  ferry,  nor,  probably,  as  it  has 
of  a  wai-ehouse,  yet  a  gas  company  controls  and  supplies  a 
public  want  in  a  position  that  gives  it,  or  may  do  so,  a 
virtual  monopoly  of  the  supply ;  and  so  far  as  the  public  is 
concerned,  it  is  immaterial  whether  the  manner  in  which 
the  want  is  supplied,  is  termed  a  letting  or  a  sale  of  property 
or  services.  It  is  the  virtual  monopoly  of  the  supply  of  the 
want  that  gives  to  the  public  the  right  to  regulate  the  price 
demanded  for  it.    Alnutt  v.  Inglisy  12  East  527. 

As,  therefore,  the  city  council  had  the  right  to  adopt  the 
ordinance  of  March  12, 1884,  fixing  the  price  of  gas,  and  as 
it  was  the  duty  of  the  company  to  supply  the  city  at  these 
i-ates,  so  long  as  it  continued  to  manufacture  gas,  and  avail 
itself  of  the  franchises  with  which  it  had  been  clothed  by  its 
charter  and  the  ordinance  of  the  city,  it  had  no  right  to  an 
injunction  restraining  the  city  from  consuming  the  gas  at 
its  posts  and  lamps  as  it  had  been  in  the  habit  of  doing 
Vol.  xlvii. — 8 
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for  many  years,  and  the  court  erred  in  granting  an  injunc- 
tion. 

Nor  does  the  fact  that  the  temporary  injunction  was  sub- 
sequently modified  by  the  court  on  motion  of  the  city,  and, 
that  the  injunction  so  modified,  was  subsequently  made  per- 
petual, affect  the  right  of  the  city  to  have  it  reversed.  The 
city  had  been  wrongfully  restrained  from  all  use  of  the  com- 
pany's gas,  and  was  at  night  shrouded  in  darkness.  The 
best  it  could  do  under  the  circumstances,  without  committing 
a  contempt,  was  to  obtain  a  modification  of  the  order,  where- 
by it  was  permitted  to  use  the  gas  by  paying  the  rate  fixed 
by  the  company.  We  are  unable  to  see  how  this  can  be 
said  to  estop  the  city  from  asking  a  reversal  of  the  judg- 
ment. It  simply  established  a  modus  vivendi  between  the 
parties  during  the  litigation,  and  cannot  be  held  to  have  af- 
fected the  legal  or  equitable  rights  of  the  parties  upon  the 
merits  of  the  case,  in  any  way  whatever. 

The  right  of  the  company  to  superintend  and  control  its 
connections  with  the  pipes  of  the  city  and  the  burners  on 
the  posts  of  the  city,  must  be  admitted,  subject  to  the  duty 
of  so  exercising  this  right  as  not  to  impair  the  right  of  the 
city  to  be  supplied  with  gas  according  to  the  terms  of  the 
ordinance  of  1884.  No  question  has  been  made  as  to  the 
size  of  the  burners  to  be  employed  under  the  ordinance. 
To  avoid,  however,  any  future  trouble  in  this  regard,  it  is 
proper  to  say,  that  the  plain  construction  of  the  ordinance 
requires  the  use  of  burners  of  the  size  in  use  at  the  passage 
of  the  ordinance. 

2Jhe  judgment  is  reversed^  injunction  dissolved^ 
and  the  petition  of  the  plaintiff  below  dis- 
missed. 
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Gas-mght  Co.  v.  Zanbsvillb. 

0a«  Con^aniea—Duty  to  fumiah  gaa  may  he  eirfarced^Uow  wit  for  this 
purpose  brought — Practice. 

1,  Where  tt  is  the  daty  of  a  gas-company  to  famish  fi^as  to  a  city  at  the 

rates  fixed  by  an  ordinance  of  the  city  council,  adopted  under  the  au- 
thority of  §  2478  Bev.  Stats.,  it  may,  if  it  refuse,  be  compelled  by  a 
mandatory  Injunction  so  to  do,  so  long  as  it  continues  to  exercise  and 
enjoy  its  franchises  as  a  gas-company. 

2.  A  suit  for  this  purpose  may  be  brought  by  the  city  solicitor  under  the 

provisions  of  §  1777,  Rev.  Stats.,  as  amended  April  4,  1884  (81  Ohio 
L.  189).  A  suit  so  brought  is  not  in  the  nature  of  a  quo  warrantOj  and 
may,  therefore,  be  brought  in  the  common  pleas. 
S.  Where  a  judgment,  rendered  in  one  siiit,  has  been  reversed  on  error 
in  this  court,  it  cannot  be  relied  on  as  an  adjudication  in  another  suit, 
when  the  judgment  in  the  latter  suit  is  brought  to  this  court  for  re- 
view, although  such  former  judgment  was  in  force  and  unreserved  at 
the  time  of  the  rendition  of  the  judgment  sought  to  be  unreversed  The 
party  in  whose  favor  it  was  rendered,  is  estopped,  by  its  reversal,  from 
aflirmiiig  its  verity. 

(Decided  December  10,  1889.) 
Ebbob  to  the  Circuit  Court  of  Muskingum  county. 

Moses  M,  Ghanger  (with  whom  were  A.  W.  Train^  F,  H, 
Southard  and  R.  M.  StarJbery)^  for  the  plaintiff  in  error : 
In  the  argument  I  support  the  following  propositions : 

1.  The  averments  and  denials  in  the  answer  leave  only  so 
much  of  the  petition  as  charges  a  refusal  to  furnish  gas  such 
as,  under  section  2482  Revised  Statutes,  is  punishable  by  for- 
feiture of  corporate  fi'anchise. 

2.  The  decree  pleaded  in  bar  is  a  complete  defense  to  any 
and  every  action  by  the  city  based  upon  the  facts  stated  in  the 
petition,  except  an  action  to  obtain  a  judicial  declaration  of 
a  forfeiture  provided  for  by  said  section  2482. 

8.  No  court  01  common  pleas  has  jurisdiction  to  find,  de- 
clare and  adjudge  any  such  forfeiture,  or  to  judicially  forbid 
the  exercise  of  any  part  of  any  corporate  right,  because  a 
gas  company  has  refused  to  furnish  gas  to  its  city  under  an 
ordinance  fixing  the  price  of  gas  in  said  city. 
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4.  The  circuit  court,  in  this  action,  holds  only  appellate 
jurisdiction,  and  can  make  no  order  or  decree  that  th6  com- 
mon pleas  had  not  jurisdiction  to  make. 

6.  The  answers  being  true  (on  demurrer)  the  demurrers 
to  both  defenses  must  be  overruled,  whether  the  ordinance 
of  January,  1884,  is  valid  against  the  defendant,  or  not. 

6.  As  no  amendment  can  give  to  the  circuit  court  original 
jurisdiction  of  this  action,  eoD^eceB%itate<t  it  must  eventually 
be  dismissed  at  the  city's  costs. 

7.  If  we  suppose  the  ordinance  of  January,  1884,  valid  as 
against  the  defendant,  a  refusal  to  furnish  gas  to  the  city, 
at  the  ordinary  price,  could  not  give  the  city  any  right  of 
action  against  the  company,  except  an  action  in  quo  warranto; 
and  that  action  cannot  be  begun  in  a  court  of  common  pleas. 

8.  Section  1777  did  nothing  except  to  grant  to  the  city 
solicitor  the  power,  and  to  make  it  his  duty,  to  institute  and 
conduct,  in  the  proper  courts  certain  actions  or  proceedings 
that  the  city  (before  the  enactment  of  section  1777  and 
without  its  help)  might  of  right  cause  to  be  prosecuted. 
That  section  gave  no  new  right  of  action,  or  form  of  action, 
to  any  city ;  and  in  no  manner  increased  or  lessened  the  ju- 
risdiction of  any  court. 

9.  No  city  has  a  right  to  an  equitable  action  to  enforce 
specific  performance  of  any  duty  imposed  by  one  of  its 
ordinances. 

10.  An  injunction  is  a  remedy,  granted  by  a  court  of 
equity,  forbidding  the  doing  by  a  defendant  of  a  wrongful 
act  that  will  do  great  and  irreparable  damage  to  a  plaintiff, 
who  has  no  other  plain,  adequate  and  complete  remedy.  It 
must  forbid  the  doing  of  the  act  (or  omission)  that  will  (if 
done  or  omitted)  cause  the  damage.  It  cannot  forbid  the 
use  of  defendant's  pipes  to  convey  gas  to  its  other  custom- 
ers, because  a  refusal  to  sell  to  the  city  will  damage  the 
city.  Moreover,  the  city  had  and  has  ^^  a  plain,  adequate 
and  complete  remedy  " — ^to  wit,  a  quo  warranto  action ;  &r 
more  plain,  adequate,  complete  and  speedy  than  this  action. 

11.  In  Munn  v.  Illinois^  94  U.  S.  118,  the  Supreme  Court 
of  the  United  States,  and  in  StaU  v.  Gas  Co.,  84  O.  S.  581, 
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the  Supreme  Court  of  Ohio,  clearly  declare  token  the  public 
may  fix  a  maximum  price  for  the  sale  or  use  of  private  pro- 
perty, 

12.  That  power  may  be  exercised  when  the  private  owner 
18  the  express  grantee  of  a  monopoly ;  or  the  property,  or 
its  use,  is  necessaiy  for  the  public,  and  the  owner  so  acts  as 
to  create  in  himself  and  associates  a  virtual  monopoly. 

18.  The  defendant  is  not  the  express  grantee  of  a  monop- 
oly ;  its  gas  is  not  necessary  for  the  public ;  it  cannot  create 
for  itself  a  virtual  monopoly. 

14.  The  public  may  surrender  its  right  to  fix  a  maximum 
price* 

16.  The  grant  made  by  section  2  of  the  act  of  1849  was, 
in  part,  subject  to  the  action  of  the  council. 

16.  The  legal  effect  of  said  section  referred  the  company 
to  the  council  for  the  terms  upon  which  it  might  obtain  the 
corporate  right  to  use  streets  and  alleys  by  pipes  for  convey- 
ing its  gas  to  customers,  and,  therefore,  gave  to  the  council 
power  to  name  those  terms. 

17.  So  soon  as  council  had  passed  the  ordinance  of  1849, 
the  legislative  grant  took  effect  9ubject  to  the  terms  of  that 
ordinance^  precisely  as  if  those  terms  had  been  set  out  in  full 
in  the  statute. 

18.  The  statute  and  the  ordinance  of  1849,  together,  con- 
stitute the  charter  of  the  company,  and  form  a  contract 
between  it  and  the  public.  The  public  can  do  no  act  incon- 
sistent with  the  terms  of  such  charter. 

19.  By  so  naming  a  maximum  price  in  the  charter  papers 
of  the  corporation^  without  any  words  expressly  reserving  a 
right  to  dUer  the  maximum^  the  legislative  grant  took  effect 
for  the  entire  life  of  the  corporation  subject  to  that  maxi- 
mum; neither  state  nor  city  could  afterwards  change  it 
without  the  consent  of  the  company. 

20.  The  company  has  not  used  any  power  granted  by  any 
legislation  under  the  constitution  of  1851. 

21.  The  ordinance  of  1884  is  not  valid  as  against  the  de* 
fendant. 
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The  decree  of  the  district  court  is  in  sabstance  and  effect 
a  judgment  in  quo  warranto.  Notwithstanding  it  takes  the 
form  of  a  mandatory  injunction,  its  sole  effect  is  to  forbid  all 
use  of  the  corporate  franchise  to  sell  gas  unless  the  company 
will  consent  to  sell  at  or  under  the  price  named  in  the  city 
ordinance  of  1884.  Under  the  charter  the  franchise  to  sell 
gas  is  limited  to  Zanesville  and  its  inhabitants.  The  decree 
requires  the  company  to  sell  to  all  its  authorized  customers 
at  said  ordinance  price,  ^^  during  the  time  that  it  continues 
to  exercise  its  franchises  within  the  city  of  Zanesville  and 
to  manufacture  and  sell  gas  therein." 

It  is  impossible  to  find  any  difference  between  this  decree 
and  a  judgment  in  quo  warranto.  It  effectually  oitsts  the 
company  from  so  much  of  its  franchise  to  sell  gas ;  and  it 
does  nothing  else.  The  legislative  intent  as  expressed  in 
Ohio  Statutes  denied  to  the  Court  of  Common  Pleas  all 
power  to  oust  a  corporation  from  any  of  its  franchises.  But 
if  the  decree  complained  of  is  sustained  every  court  of  com- 
mon pleas  may  fully  exercise  that  power  by  styling  its  decree 
^^  a  mandatory  injunction." 

Moreover — ^when  this'  action  was  begun  in  Muskingum 
Common  Pleas,  Ohio  Statutes  denied  to  that  court  jurisdio* 
tion  in  mandamv^. 

Leaving  the  question  of  jurisdiction,  the  defense  in  which 
the  former  decree  is  pleaded,  next  demands  attention.  As 
that  judgment  was  rendered  in  an  action  oiiginally  brought 
in  the  Common  Pleas,  of  course  the  city  could  not  in  that 
action  obtain  a  decree  adjudging  the  forfeiture  of  any  cor- 
porate right.  Therefore,  that  decree  does  not  take  from  the 
city  the  right  to  institute  and  carry  on  to  final  judgment  an 
action  in  juo  warranto  in  the  District  (now  Cii'cuit)  Court. 

But  that  decree  is  a  complete  defense  to  any  and  eyery 
other  civil  action  by  the  city  based  upon  the  facts  stated  in 
its  petition  here.  In  the  Common  Pleas,  Judge  Phillips 
made  so  perfect  an  exposition  of  the  law  on  this  question, 
that  I  will  quote  his  opinion  as  my  argument  upon  it  He 
said: 

^^The  doctrine  of  res  adjudicata  rests  upon  the  funda- 
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mental  principles  that  the  judgment  of  a  court  of  competent 
jurisdiction  is,  and  ought  to  be,  a  final  and  conclusive  settle- 
ment, as  to  the  parties  and  privies,  (^  all  matters  involved 
in  the  action.  All  such  matters  pass  into  the  judgment,  and 
cannot  be  re-litigated  by  the  same  parties  or  their  privies. 
The  law  must  prescribe  some  period  to  controversies ;  and 
surely  no  period  can  be  more  proper  than  that  which  affords 
a  f uU  and  fair  opportunity  for  both  parties  to  present,  and 
for  the  court  to  consider  and  decide  all  their  claims.  By  a 
line  of  almost  uniform  decisions  in  Ohio  and  other  states, 
these  principles,  applicable  to  this  case,  are  established. 

1.  A  judgment  or  decree,  to  be  a  bar  per  se  must  have 
been  an  adjudication  upon  the  merits  of  the  cause.  4  O.  S. 
666;  23  O.  S.  660;  86  O.  S.  8i7-871 ;  40  Am.  Rep.  611. 

2.  Only  such  matters  as  were  directly  in  issue,  and  ais 
were  relevant  and  material,  pass  into  the  judgment,  and  be- 
come res  adjudieatn.  Wells's  Res  Adj.  203;  Sto.  Eq.  PL 
791,  note  1. 

8.  It  is  the  point  as  to  which  relief  is  sought,  and  upon 
which  the  judgment  rests,  and  not  any  incidental  or  second- 
ary matter  that  may  have  been  controverted  by  the  parties, 
that  becomes  res  adjvdicata. ,  Wells's  Res  Adj.  211. 

4.  To  make  a  judgment  or  decree  in  a  former  suit  conclu- 
sive per  »e,  it  must  appear  that  the  particular  controversy 
sought  to  be  precluded  was  therein  necessarily  tried  and  de- 
termined. 10  O.  S.  46 ;  Wells's  Res  Adj.  83 ;  40  Am.  Rep. 
670. 

6.  A  judgment  is  conclusive,  not  only  as  to  matters  actu- 
ally determined,  but  as  to  all  other  matters  that  might  on 
eiUier  side  have  been  litigated  in  the  case.  27  O.  S.  233, 
674;  28  O.  S.  668;  Wells's  Res  Adj.  260,  261,  268. 

6.  But  as  the  merging  of  one  cause  of  action  in  judgment 
cannot  carry  with  it  another  and  independent  cause  of  ac- 
tion, no  counter-right  of  action  by  the  defendant — such  as 
BetH)ffs  or  counter  claims — ^is  extinguished,  unless  pleaded 
and  adjudicated  in  the  cause  wherein  the  judgment  relied 
upon  was  rendered.  Bigelow  on  Estoppel,  104.  (Cited  in 
88  Am.  Rep.  777.) 
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7.  The  rule  applies  to  an  entire  cause,  or  to  particular 
facts  in  issue  in  both  suits.  If  applied  to  an  entire  action, 
it  is  a  complete  bar ;  if  to  particular  facts,  it  is  conclusive 
as  to  those  facts.  Wells*s  Res  Adj.  4 ;  7  O.  S.  157 ;  Doty 
T.  Browih  68  Am.  Dec.  850. 

From  these  principles,  we  may  deduce  the  following  rules 
applicable  to  the  case  in  hand : 

1.  If  the  cause  of  action  here  is  the  same  as  in  the  former 
suit, — ^that  is,  if  the  controversy  here  is  the  same  contro- 
versy determined  there — the  decree  in  that  ease  is  an  abso- 
lute bar  in  this  case. 

•2.  Every  material  fact  alleged  in  the  former  suit  was 
therein  adjudicated,  and  for  the  purpose  of  this  suit  every  such 
fact  is  ineontrovertibly  ti-ue. 

8.  Every  fact  alleged  in  this  petition  that  would  have 
been  proper  matter  of  strict  defense  in  the  other  suit,  was 
therein  adjudicated  also,  and  is  in  effect,  to  be  eliminated 
from  this  petition,  because  such  fact  cannot  be  re-litigated. 

4.  As  the  city  set  up  no  defense  in  former  case,  any  coun- 
ter right  of  action  by  the  city,  set  up  in  this  case,  that  is, 
any  facts  set  up  here,  that  would  not  have  been  matters  of 
strict  defense  in  the  former  suity  and  which  constitute  a  right 
in  the  city  independent  of  the  rights  of  the  company  adjudi- 
cated in  that  suit,  is  not  barred  by  former  adjudication.  But 
such  right,  in  order  to  be  thus  saved  from  the  effects  of  such 
adjudication,  must  be  a  right  in  the  city,  that  can  in  law  co- 
exist with  such  adjudicated  rights  of  the  company. 

Applying  these  principles  here,  we  find  that  in  the  former 
suit  the  company  charged,  that,  the  city  peraisted  in  unlaw- 
fully using  the  company's  gas,  and  by  force  prevented  the 
company  from  cutting  off  its  gas  from  the  city's  posts.  Its 
petition  asked  an  injunction  forbiding  such  acts  by  the  city. 
The  decree  granted  the  injunction  forbiding  any  use  of  the 
gas  by  the  city  unless  it  would  pay  therefor  $14.50  per  post 
per  year  and  $1.40  per  1000  cubic  feet  of  gas  passing  through 
metei's — that  is  the  price  named  in  the  company's  bid  and 
offers.  Before  such  a  decree  could  be  made  it  was  material 
to  satisfy  the  court  that  the  city  had  no  right  to  burn  the 
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company's  gas  without  its  consent ;  that  the  company  had  a 
right  to  disconnect  its  pipes  from  the  city's  posts,  and  that 
it  was  not  bound  by  the  ordinance  of  1884.  If  so  bound  it 
was  not  entitled  to  the  injunction  asked  for  and  granted, 
because  an  action  at  law  would  have  yielded,  in  damages, 
the  ordinance  value  of  the  gas ;  and  it  was  clear  that  if  the 
company  would  obey  the  ordinance  the  city  would  not 
trouble  its  pipes.  Hence,  in  that  case  the  issues  were  pre- 
cisely the  same  as  those  pending  here,  save  only  the  prayer 
of  the  city  asking  a  forfeiture  of  a  corporate  franchise.  And 
if  such  a  prayer  may  be  granted  by  a  common  pleas  court, 
said  decree  is  a  complete  bar  to  action  on  such  claim  in  this 
cause. 

So  much  of  the  argument  for  the  Gas  Company  as  related 
to  propositions  11  to  21  (both  included),  is  reported  in  The 
City  of  ZanewUle  v.  The  Zanesville  Gas-light  Company^ 
anUj  page  1. 

Q-ilhert  D,  Munsan^  (with  whom  were  A.  J,  Andrews,  H.  H. 
McFarland,  City  Solicitor,  W.  H,  Cunningham,  Jr.,  late  City 
Solicitor,)  for  defendant  in  error: 

This  action  grew  out  of  the  refusal  of  the  plaintiff  in 
error,  to  be  controlled  by  an  ordinance  enacted  by  the  de- 
fendant in  error  (under  sec.  2478  Revised  Statutes)  regulat- 
ing the  price  gas  companies  within  the  city  may  charge 
for  gas. 

The  record  discloses  the  facts.  Briefly  outlined,  they  are : 
the  city  council  passed  the  ordinance ;  the  company  refused 
to  observe  it,  claiming  that  by  its  charter,  and  a  former  ordi- 
nance, it  was  exempt  from  municipal  control.  The  city 
complains  that  while  holding  on  to  and  making  use  of  its 
easement,  selling  gas  to  private  consumers,  the  company  re- 
fuses to  furnish  light  for  public  use,  at  the  reasonable  price 
fixed  by  the  ordinance. 

The  circuit  court  decreed,  that  the  company  "  shall  during 
the  time  that  it  continues  to  exercise  its  franchises  within 
the  city,  furnish  gas  as  provided  by  the  ordinance  of  the 
cily  council  (of  1884)  or  until  otherwise  provided  by  ordi- 
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nance  of  said  city."  We  submit  that  The  Zanesville  Gas- 
light Company  is  subject  to  legislative  supervision  aud 
control. 

The  principle  involved  in  this  proposition,  was  decided  in 
the  case  of  The  Columbria  Gas  Light  and  Coke  Company^  84 
O.  S.  572.  ^'  The  supplying  of  illuminating  gas  is  a  business 
of  a  public  nature,  to  meet  a  public  necessity."  Qibbs  v. 
Consolidated  Gas  Co.,  130  U.  S.  396. 

It  is  a  part  of  the  police  arrangements  connected  with  the 
proper  government  of  a  city :  A  matter  connected  with  or 
relating  to  the  government  of  a  public  coi-poration,  0.  H. 
^  D.  B.  B.  V.  Sullivan,  82  O.  S.  152. 

Contracts  such  as  are  claimed  by  the  company  here  are 
unauthorized.  Zanesville  had  no  power  to  grant  the  perpet- 
ual right  claimed. 

Such  contracts  for  an  indefinite  period  are  not  favored. 
Oinci.  Gas  Light  ^  Coke  Co.  v.  Evondale,  43  O.  S.  25T,  so 
holds,  even  under  authority  of  sections  2478  and  2485  Re- 
vised Statutes.  ^^  Unless  a  time  certain  is  fixed,  it  can  be 
changed."     18  O.  S.  263, 

^^  It  does  not  follow  that  because  the  legislature  has  such 
power,  it  may  be  exercised  by  a  municipal  corporation." 
Speab,  J.,  in  Bavenna  v.  Pennsylvania  Company,  45  O.  S. 
118.  If  any  doubt  exists,  it  must  be  resolved  against  the 
power.     Ibid,  121. 

Even  if  there  was  a  contract,  still,  Zanesville  may  legislate 
in  the  interest  of  the  public,  so  as  to  deprive  the  company  of 
a  part  of  its  rights  under  such  contract.  Dillon,  Section 
696.     Des  Moines  Gas  Co,  v.  Des  Moines,  44  Iowa,  508. 

Chief  Justice  Marshall  in  Georgetown,  6  Wheaton,  597, 
said  "  The  power  to  make  a  contract  which  should  so  operate 
as  to  bind  its  legislative  capacities  forever  thereafter  and  di^ 
able  it  from  enacting  a  by-law  which  the  legislature  enables 
it  to  enact,  may  well  be  questioned ;  we  rather  think  that 
the  corporation  cannot  abridge  its  own  legislative  power;" 
and  see  Garrison,  City  of  Chicago  and  The  Peoples  Gas  Light 
Co.,  7  Bissell  U.  S.  480. 

But  the  authority  given  Zanesville  by  the  act  of  January 
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21st,  1814,  is  ^^  to  make laws  and  ordinances 

and  the  same  from  time  to  time  to  alter  or  repeal."  Ohio 
Laws,  Vol.  12,  71  &  72.  There  is  neither  express  nor  implied 
authority  here,  to  make  the  contract  the  company  claims  the 
town  did  make  with  it. 

Upon  non-compliance  with  the  ordinance,  the  action  was 
properly  brought  by  the  City  Solicitor  under  the  provisions 
of  section  1777  as  amended  81  O.  L.  189. 

By  common  law  the  city  might  protect  itself  by  action  of 
this  character.  In  the  case  of  the  Cincinnati  Sti*eet  Railroad 
Company  and  others  against  Richard  Smith  et  al.,  290  S. 
291,  the  question  was  made  as  to  who  might  present  a  matter 
of  this  character  to  the  court ;  and  the  amendment  above  re- 
ferred to  followed. 

In  the  act  incorporating  the  town  of  ZanesviUe,  Vol.  12  O. 
L.  68,  section  5,  the  town  might  sue  and  be  sued  etc.  in  any 
action  or  suit  in  any  court  in  the  State.  The  act  incorporat- 
ing ZanesviUe  as  a  City,  Vol.  48  O.  L.  473,  section  26,  makes 
it  successor  to  the  town  with  like  powers.  A  court  of  chan- 
eery  wiU  grant  a  remedy  on  account  of  any  wrong  to  the 
pubUc  requiring  the  interference  of  chancery  upon  equitable 
grounds.  Private  Oorparatiani^  Morawetz,  669.  "  And  the 
fact  that  the  commission  of  such  wrong  incidentally  involved 
an  unauthorized  exercise  of  corporate  power,  or  other  breach 
of  the  law  is  immateriaL"    Ibid. 

^*  Qiio  warranto  is  an  extraordinary  legal  remedy,  and  not 
gran  table  where  the  party  aggrieved  can  obtain  fuU  and  ade- 
quate relief  in  the  usual  proceedings  at  law  or  by  the  ordi- 
nary forms  of  civU  action.  High's  Extraordinary  Legal 
Remedies,  Sec.  617. 

The  rule  applies  to  cases  where  the  grievance  may  be  re- 
dressed by  bUl  in  equity,  and  the  existence  of  an  adequate 
remedy  in  equity  would  seem  to  be  a  sufficient  objection  to 
entertaining  proceedings  by  information.  Ibid.,  p.  480,  and 
cases  cited. 

The  petition  in  error  states  amongst  other  things,  that  the 
circuit  court  decreed  that  the  Gas  Company  obey  a  certain 
ordinance.    This  is  not  accurate.    The  decree  is  that  the 
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company  ^^  shall  during  the  time  that  it  continues  to  exercise 
its  franchises  within  the  City  of  Zanesville,  and  to  manufac- 
ture and  sell  g2La  therein,  be  required  to  furnish  gas  as  pro- 
vided by  the  ordinace  of  said  city " 

If  the  company  did  not  wish  to  obey  the  ordinance,  the 
alternative  is  presented,  i.  e.  quit  exercising  its  franchise 
within  the  city;  that  is  the  court's  order,  and  that  is  as  far 
as  the  decree  goes. 

As  to  whether  the  Circuit  Court  erred  in  sustaining  the 
city's  demurrer  to  the  firat  defense  of  the  company  (which 
defense  is  that  of  res  ddjudieatd)  I  suggest  that  the  case  in 
which  the  judgment  was  obtained  (claimed  to  be  a  bar  in 
this  case)  is  now  pending  in  this  court  on  error  to  the  Dis-. 
trict  Court  of  Muskingum  county.  That  case  is  number  847 
of  the  files  here,  and  is  entitled  ^^The  City  of  Zanesville, 
Plaintiff  in  Error,  against  The  Zanesville  Gas-light  Com- 
pany and  others,  Defendants  in  Error:"  and,  we  ask  the 
court  to  hear  that  case  with  this  one. 

That  judgment  is  erroneous.  Upon  the  general  principle 
that  ^'^Ex  dolo  malo  non  oritur  actio^^^  the  equitable  relief  of 
injunction,  ought  not  to  have  been  granted.  For,  admitting 
that  the  city  committed  continued  trespass  against  the  com- 
pany by  lighting  its  gas,  yet  the  company  might  not  dig  in 
the  streets  to  cut  and  destroy  the  mains,  and  deprive  the  city 
of  light."  "  The  consent  given  to  the  company  to  lay  its 
pipes,  beneficial  to  the  town,  did  not  carry  with  it  the  right 
to  take  them  up  or  cut  them  to  tfie  prejudice  of  the  town." 
See  opinion  of  Bigelow,  C.  J.,  12  Allen,  75. 

The  duty  of  the  company  was  to  preserve  every  part  of 
their  apparatus  from  defects  by  which  the  public  might  be 
subjected  to  inconvenience  and  individuals  to  imminent  peril 
and  danger  in  respect  to  property  and  their  lives.  Holly  v. 
Boston  Gas  Light  Co.^  8  Gray,  120.  Instead  of  doing  this 
the  company  claimed  the  injunction  to  protect  it  while  de* 
stroying  the  remainder  of  the  public  lights. 

But  the  judgment  is  not  a  bar,  because  the  parties  are  not 
the  same;  the  issues  are  not  the  same;  the  relief  sought  is 
not  that  the  company  may  escape  obedience  to  the  ordinance; 


Digitized  byLjOOQlC 


JANUARY  TERM,  1889.  46 

Gu-Light  Ck>.  9.  ZanesTille. 

bat  that  it  be  permitted  to  prevent  (in  its  own  way,  free 
from  interference  from  the  mayor  and  police)  the  city's  use 
of  its  gas.  That  action  is  against  the  municipality  and 
several  other  parties  besides.  This  is  brought  by  the  city 
solicitor  against  the  company  alone.  The  issue  in  that  case 
is  ^* continuing  trespass."  The  issue  in  this  case  is  obedience 
to  an  ordinance  or  give  up  the  exercise  of  its  franchise  in 
Zanesville. 

It  is  true  that  in  deciding  the  question  of  a  ^*  continuing 
trespass,''  the  court  might  have  decided  the  question  of  the 
validity  of  the  ordinance,  and  its  application  to,  and  power 
over  the  company;  but  it  was  not  necessary  to  decide  that 
.question  in  order  to  determine  the  company's  right  to  an  in- 
junction against  the  city's  continued  trespassing.  ^^It  must 
appear  by  the  record  of  the  former  suit  that  the  particular 
controversy  sought  to  be  precluded  was  therein  necessarily 
tried  and  determined."  Lessee  v.  Truman,  10.  O.  S.  45-63. 
Porter  v.  Wagner^  86  O.  S.  471.  "It  must  appear  that  the 
precise  question  was  raised  and  determined  in  the  former 
suit."  JRussell  v.  Place,  94  U.  S.  606;  Standish  v.  Parker, 
2  Pick.  21:  King  v.  Chase,  15  N.  H.  15;  Fogg  v.  Plummer, 
17  N.  H,  115;  Kent  v.  Oerrish,  18  Pick.  665;  Richardson  y. 
Boston,  19  How.  (U.  S.  )  263;  Oiliston  v.  Hoyt,  7  Johns. 
570;  Wells's  Res  Adjudicata,  Sections  290-440-225-227. 

Assuming  however  that  the  company's  right  to  disregard 
the  ordinance  was  in  issue,  and  was  decided  in  that  case ; 
the  right  depended  upon  the  legal  effect  given  its  record  title, 
as  exhibited  by  its  charter,  and  the  ordinance  of  1849.  This 
is  matter  of  law,  the  documents  of  title  are  exhibited  with 
the  petition,  and  constitute  part  of  the  record,  and  the  court 
takes  judicial  notice  of  their  effect.  But  a  fact  impossible 
in  law,  cannot  be  admitted  by  a  demurrer ;  nor  has  a  judg- 
ment founded  on  such  fact  the  force  of  res  judicata.  Louis- 
ville ^  Nashville  JB.  R.  Co  v.  Palmes,  109  U.  S.  244. 

MmsHALL,  C.  J.  The  original  action  was  commenced  by 
the  City  of  Zanesville  against  the  Zaneiiville  Gas-light  Com- 
pany.    The  company  was  chartered  by  an  act  of  the  leg^la- 
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ture  in  1849,  to  manufacture  and  sell  gas  to  the  city  and  its  cit- 
izens ;  in  the  same  year  an  ordinance  was  passed  by  tho  town, 
now  city,  of  Zanesville,  gi'anting  the  company  the  use  bf  its 
streets  and  alleys,  and  fixing  the  maximum  price  at  which  gas 
should  be  furnished.  This  provision  does  not  seem  to  have 
been  regarded  by  the  company  or  the  city,  as  the  company  from 
its  organization,  supplied  gas  to  the  city  under  agreements 
with  it,  made  from  time  to  time,  at  rates  sometimes  above 
and  sometimes  below,  the  maximum  fixed  by  the  ordinance, 
until  in  1884,  when,  all  agreements  being  at  an  end,  except 
as  to  a  few  out  posts,  the  city,  in  pursuance  of  the  power 
conferred  by  sec.  2478,  Rev.  Stats.,  passed  an  ordinance  fix- 
ing the  price  at  which  the  company  should  furnish  gas  to 
the  city  and  private  consumers.  The  company  refused  to 
furnish  gas  to  the  city  at  the  rates  so  fixed,  claiming  tliat  it 
was  not  subject  to  the  provisions  of  the  ordinance,  and  was 
proceeding  to  disconnect  its  pipes  from  those  that  supplied 
the  city,  when  the  city  commenced  its  action  to  restrain  the 
company  from  so  doing,  and  to  require  it  to  furnish  gas  at 
the  rates  fixed  by  the  ordinance.  The  charter  of  the  com- 
pany, the  ordinance  of  the  town  granting  the  company  the 
use  of  its  streets  and  alleys,  etc.,  and  that  of  1884  fixing  the 
price  of  gas,  will  be  found  in  the  statement  of  the  case  of 
The  City  of  Zanesville  v.  The  ZanesviUe  Gas-liffht  Company, 
ante.  There,  in  the  original  action,  which  was  a  suit  brought 
by  the  company  against  the  city,  the  company  sought  to  re- 
strain the  city  from  interfering  with  it  in  disconnecting  its 
pipes  from  those  of  the  city,  the  company  claiming  there,  as 
here,  that,  having  been  chartered  by  the  legislature  before 
the  adoption  of  the  present  constitution  of  the  state,  it  is  not 
subject  to  the  ordinance  of  the  city  fixing  the  price  at  which 
gas  should  be  furnished.  On  appeal  to  the  district  court, 
the  decree  was  so  entered  as  to  require  the  city  to  pay  the 
price  fixed  by  the  company  or  be  restrained  from  such  inter- 
ference. Though  not  in  these  words  such  was  the  legal 
effect  of  the  decree.  This  judgment,  having  been  rendered 
in  the  district  court  prior  to  tlie  hearing  of  the  case  of  the 
city  against  the  company  in  the  common  pleas,  was  there 
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pleaded  as  a  bar  to  the  action  of  the  city.  The  common  pleas 
rendered  judgment  against  the  city;  an  appeal  was  taken  by 
it  to  the  circuit  court,  where,  on  the  pleadings  as  made  up 
in  the  common  pleas,  that  court  rendered  judgment  in  favor 
of  the  city,  requiring  the  company  to  furnish  gas  to  the  city 
at  the  rates  fixed  by  the  ordinance,  so  long  as  it  should  con- 
tinue to  exercise  its  franchises  within  the  city. 

A  number  of  reasons  are  assigned  why  this  judgment 
should  be  reversed  and  the  petition  of  the  plaintiff  below 
dismissed : 

1.  That  the  suit  is  in  the  nature  of  a  quo  warranto,  and 
that,  therefore,  the  court  in  which  it  was  commenced  had  no 
jurisdiction. 

2.  Tiiat  the  company  is  not  subject  to  the  ordinance  of  the 
city  fixing  the  price  of  gas. 

3.  That  the  real  controversy — ^the  applicability  of  the  or- 
dinance to  the  company,  was  determined  in  the  suit  of  the 
company  against  the  city,  and  is,  therefore,  res  adjudicata. 

4.  That  the  company  cannot  be  compelled  by  injunction 
to  furnish  gas  at  the  rates  fixed  by  the  ordinance. 

1.  As  to  the  first  proposition,  the  argument  in  support  of 
it  seems  to  assume,  that  no  power  or  franchise  claimed  by  a 
corporation  can  be  questioned,  except  in  a  proceeding  in  qwo 
warranto.  This  is  certainly  erroneous.  Zanesville  v.  Qas 
Light  Oo.y  9upra,  That  a  judgment  of  ouster  cannot  be  pro- 
nounced in  any  other  proceeding  is  true ;  but  a  judgment  of 
ouster  in  a  proceeding  in  quo  warranto^  commenced  on  behalf 
of  the  state,  is  one  thing,  and  a  judgment  in  an  action  be- 
tween a  company  and  a  private  person  brought  to  assert 
some  proprietary  claim  or  alleged  obligation  of  the  one  to 
the  other,  is  a  very  different  thing,  although  the  latter  judg- 
ment may  rest  upon  a  conclusion  drawn  by  the  court  that, 
as  a  matter  of  law,  some  power  or  franchise  claimed  by  the 
company  is  not  possessed  by  it.  In  such  judgment  the  ques- 
tion is  simply  passed  on  to  determine  the  rights  and  obliga- 
tions of  the  parties  involved  in  the  particular  litigation. 
But  it  is  not  available  as  an  adjudication  in  favor  of,  or 
against,  other  persons ;  and  the  question  as  to  the  disputed 


Digitized  byVjOOQlC 


48  SUPREME  COURT  OF  OHIO. 

Gas-Light  Co.  o.  Zanesville. 

franchise  may  be  made  as  often  as  it  arises  in  litigation  be* 
tween  the  company  and  third  persons.  Not  so,  however,  in 
a  proceeding  in  quo  warranto.  The  purpose  and  object  of 
this  proceeding  is  to  determine  the  question  once  and  for 
all ;  and  by  a  judgment  that  shall  be  binding  upon  all.  It 
is  not  a  judgment  based  upon  a  wrong  of  the  company  against 
any  particular  individual,  but  on  a  wrong  as  against  the  en- 
tire public — ^the  wrong  of  usurping  the  prerogatives  of  the 
people,  and,  if  found  guilty,  the  judgment^  is  one  of  ouster  in 
favor  of  the  entire  public.  There  are  evident  reasons  for 
limiting  a  jurisdiction  so  drastic  in  its  consequences  to  courts 
composed  of  more  than  one  judge,  that  do  not  apply  to  suits 
of  a  private  character  and  that  can  only  affect  the  parties  to 
them,  whatever  may  be  the  judgment. 

It  is  neither  extraordinary  nor  unusual  to  question  the 
powers  of  a  corporation  where  they  are  involved  in  litigation 
between  it  and  a  private  person.  The  franchise  to  be  a  cor- 
poration, of  the  power  of  eminent  domain,  or  any  right  or 
privilege  that  a  corporation  may  claim,  may  be,  and  fre- 
quently is,  questioned  by  a  private  individual,  whenever  in- 
volved in  litigation  between  it  and  the  individual.  "  It  is 
well  settled,"  says  Mr.  Morawetz,  '*  that  a  court  of  chancery 
has  jurisdiction  to  grant  equitable  relief  against  a  corpora- 
tion at  the  suit  of  an  individual,  whenever  a  sufficient  case 
for  relief  is  shown,  upon  the  ordinary  principles  of  equity 
jurisprudence ;  and  the  fact  that  the  act  of  the  corporation 
against  which  relief  is  sought  involves  an  unauthorized  ex- 
ercise of  corporate  power,  or  other  breach  of  the  law,  is 
wholly  immaterial  under  these  circumstances.'*  Mora.  Priv. 
Corp.  §  1042. 

The  right  of  any  one  involved  in  litigation  with  a  corpora- 
tion to  question  its  claims,  results  as  a  corollary  from  the 
capacity  conferred  on  it  to  sue  and  be  sued.  Such  capacity 
does  not  carry  with  it  the  franchise  of  a  privileged  suitor. 
The  capacity  to  sue  and  be  sued  implies  power  in  the  oppo* 
site  party  to  question  the  claims  of  the  one  clothed  with 
such  capacity.  If  it  were  otherwise,  a  private  individual 
would  be  at  great  disadvantage  in  litigation  with  a  corpora- 


Digitized  byLjOOQlC 


JANUARY  TERM,  1889.  4» 

G«8-Llgbt  Co.  V.  Zaueiville. 

tion :  As  a  proceeding  in  quo  warranto  must  be  brought  in 
the  name  of  the  state  by  the  attorney  general,  or  some  one 
else  authorized  to  represent  the  state,  and,  as  it  may  not  al- 
ways be  convenient,  nor  possible,  for  the  individual  to  in- 
duce the  proper  officer  to  commence  the  proceeding,  he 
might  be  compelled  to  submit  to  a  usurpation  by  a  corpora- 
tion, however  wrongful,  and  whatever  the  injury  as  to  him 
might  be. 

The  suit  below,  brought  by  the  city  solicitor  in  the  name 
of  the  city  under  the  provisions  of  section  1777  as  amended 
in  1884,  was  a  suit  brought  for  the  city  in  its  private  capac- 
ity, asserting  its  own  right  to  be  furnished  with  gas  by  the 
company  under  the  obligation  imposed  by  the  ordinance  of 
the  city  council,  and  asking  that  the  company  be  required 
to  perform  that  obligation.  The  remedy  sought  did  not  re- 
quire a  judgment  of  ouster,  and  there  was,  therefore,  no 
impediment,  on  the  ground  of  jurisdiction,  to  its  being 
brought  in  the  common  pleas. 

2.  The  second  proposition  has  been  already  decided  against 
the  company  in  Zanewille  v.  The  Q-aB-light  Oo.  ante.  It  was 
there  determined  that  the  city  council  had  power  to  pass  the 
ordinance  regulating  the  price  of  gas,  and  that  the  company 
is  subject  to  its  provisions,  although  it  was  organized  before 
the  adoption  of  our  present  constitution. 

8.  The  third  proposition  is,  however,  that  the  question 
was  determined  in  favor  of  the  company  in  the  district 
court,  in  the  suit  of  the  company  against  the  city,  and  is, 
therefore,  re8  adjtuiicata. 

The  suit  of  the  company  against  the  city  was  commenced 
May  31, 1884,  and  was  decided  in  its  favor  in  the  district 
court,  October  8, 1884.  The  suit  of  the  city  was  commenced 
the  day  following  that  of  the  company,  but  was  not  heard 
in  the  common  pleas  until  after  the  suit  brought  by  the 
company  had  been  determined  in  the  distHct  court ;  and  it 
18  this  judgment  that  Mras  then,  and  is  now,  relied  on  by  the 
company  as  an  adjudication  in  its  favor,  conclusive  on  the 
question  involved.  It  will  be  seen  that  both  suits  were 
practically  pending  from  the  same  time,  and  whilst  each 
Vol.  xLvn. — 4 
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was  prosecuted  for  a  different  purpose  by  the  party  bring- 
ing it,  both  turned  upon  substantially  the  same  question — 
the  power  of  the  city  council  by  ordinance  to  fix  the  price  at 
which  the  company  should  furnish  gas.  So  that  each  turn- 
ing upon  the  same  question  of  law,  no  good  i*eason  is  per- 
ceived why  a  judgment  in  either,  remaining  unreversed, 
should  not  be  regarded  as  conclusive  upon  the  rights  of  the 
parses  in  the  other  suit.  But  the  judgment  rendered  in 
favor  of  the  company  by  the  district  court,  has  been  revers- 
ed by  this  court,  and  the  rights  of  the  parties  now  stand  as 
if  it  had  never  been  rendered.  Hence,  if  the  city  had  the 
right  to  prosecute  the  suit  commenced  in  its  name  by  its  so- 
licitor, the  judgment  that  was  rendered  against  it  in  the  dis- 
trict court,  cannot  now  stand  in  the  way  of  any  relief  to 
which  it  is  entitled  upon  the  facts  of  its  own  case.  And 
this  brings  us  to  the  question  involved  in  the  fourth  propo- 
sition. 

4.  By  §  1777  Revised  Statutes,  as  amended  April  14, 1884^ 
it  is  made  the  duty  of  the  city  solicitor,  "whenever  an  obliga- 
tion or  contract  granting  a  right  or  easement  or  creating  a 
public  duty  is  being  evaded  or  violated,"  to  apply  "  for  the 
forfeiture  or  specific  performance  of  the  same  as  the  case  may 
require."  Although  the  contrary  is  strenuously  maintained 
in  argument  by  counsel  for  the  company,  the  case  made  by 
the  city  seems  plainly  to  fall  within  the  provisions  of  this  stat- 
ute. The  compahy  was  certainly  under  an  obligation  to  man- 
ufacture and  sell  gas  to  the  city  of  Zanesville  and  its  citizens, 
by  accepting  and  exercising  the  franchises  granted  it  by  its 
charter  and  the  ordinance  of  the  city  granting  it  the  use  of 
its  streets  and  alleys  for  the  purpose  of  distributing  gas  to  its 
consumers.  This  was  not  a  duty  arising  from  "an  office, 
trust  or  station,"  but  an  obligation  created  by  contract,  which 
it  was  under  a  legal  duty,  and  might  be  compelled,  to  perform, 
as  any  other  contract  under  like  circumstances.  The  section 
as  amended  did  not  create  for  the  city  any  new  right ;  it  sim- 
ple authorizes  the  city  solicitor  on  behalf  of  the  city  to  invoke 
a  jurisdiction  not  infrequently  exercised  by  courts  of  equity 
in  such  cases.     See  Mora.  Priv.  Corp.  §  1048  and  cases  cited. 
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The  contract  was  subject  to  a  provision  imported  by  law, 
that  the  company  would  furnish  the  gas  at  such  rates  as  the 
city,  when  empowered  by  the  legislature,  should  by  ordinance 
determine.  The  power  may  be  abused,  and  we  doubt  not, 
but  that,  a  remedy  would  be  furnished  by  the  courts  in  such 
case  if  shown  to  have  resulted  from  fraud  or  any  wrong  mo- 
tive. But  it  is  certsiinly  no  more  liable  to  be  abused  than  if 
it  were  reposed  in  the  company.  There  is  no  complaiat  in 
this  case  of  any  fraud  in  the  adoption  of  the  ordinance.  The 
city  was  entitled  to  a  remedy.  As  the  obligation  is  one  that 
arose  from  contract,  it  could  not  be  enforced  by  mandamus. 
State  ex  reL  v.  Ihimpike  Company^  16  Ohio  St.  308 ;  and,  as 
it  would  hardly  be  claimed  that  a  suit  for  damages  would 
furnish  adequate  relief  in  such  case,  it  follows  that  it  was  en- 
titled to  a  decree  of  specific  performance.  This  was  awarded 
in  the  form  of  a  mandatory  injunction.  The  decree  is 
guarded :  It  does  not  compel  the  company,  without  limitation, 
to  furnish  gas,  but  only  so  long  as  "it  continues  to  exercise 
its  franchises  within  the  city  of  Zanesville.'*  It  might  have 
been  couched  in  a  negative  form  by  restraining  it  fi'om  dis- 
connecting its  pipes  from  those  of  the  city  so  long  as  it  con- 
tinued to  exercise  its  franchises  in  the  city — and  which  would 
have  been  more  in  accordance  with  the  practice  by  which 
mandatory  injunctions  are  made  operative.  Pom.  Eq.  Juris. 
§  1359,  and  note  2.  But  as,  in  this  case,  the  result  would 
be  the  same,  we  see  no  need  of  modifying  the  decree. 

Judgment  affirmed. 
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State  ex  Rel.  v.  City  of  Hamilton. 

Municipal  Corporationa — Ow  Companies— Exclusive  Franchise. 

A  gas  company  incorporated  under  the  act  of  May  1,  1852  (IS.  &  C,  271), 
for  the  purpose  of  supplying  gas  for  lighting  the  streets,  and  public  and 
private  buildings  of  a  city,  under  authority  from  the  city  council  erected 
gas  works,  and  laid  pipes  for  long  distances,  for  conducting  gas  through 
the  streets  for  public  and  private  consumption.  The  council  regulated, 
from  time  to  tiipe,  the  price  which  such  company  might  charge  for  gas, 
and  from  time  to  time,  made  contracts  with  the  company  for  lighting 
the  streets.  At  the  expiration  of  the  last  contract,  no  new  agreement 
was  entered  into,  and  the  city  declined  to  take  gas  any  longer  from  the 
company.  The  company  complied  with  all  the  provisions  of  the  law  of 
the  state  relating  to  gas  companies,  and  with  all  the  requirements  of  the 
city  council  in  that  behalf.    Held : 

1.  That  although  there  was  no  refusal  or  neglect  by  the  company,  to  comply 
with  the  requirement  of  section  2480  of  the  Revised  Statutes,  as  to  lay- 
ing: pipes  and  lighting  streets,  and  no  neglect  by  the  company  to  fur- 
nish gas  to  citizens  and  other  consumers,  in  accordance  with  the  prices 
fixed  by  the  council,  as  provided  in  section  2482  of  the  Revised  Statutes, 
the  city  council,  under  section  2486  of  the  Revised  Statutes,  was  empow- 
ered to  erect  its  own  gas  works  at  the  expense  of  the  corporation,  or  to 

(52) 


Digitized  byLjOOQlC 


JANUARY  TERM,  1890.  53 

State  ex  rel,  v.  City  of  Hamilton. 

parchase  gas  works  already  erected  therein,  whenever  It  might  be 
deemed  expedient  and  for  the  public  good. 
S.  That  the  company  acqnired  no  vested  rights  of  which  it  would  be  deprived, 
without  due  process  of  law,  by  the  city's  erecting  its  own  gas  worka. 

(Decided  January  21, 189a) 

Quo  WARRAirro. 

The  case  is  stated  in  the  opinion. 

David  K.  Watson^  Att'y  Gen'l.  Follett  ^  Kelly ^  Ramsey^ 
Maxwdl  ^  Ramsey^  Thomas  Mxllikin  and  A.  F.  Hume^  for 
the  plaintiff. 

The  issues  involved  in  this  case,  arise  chiefly,  if  not  exclu- 
sively, upon  tlie  construction  of  the  statutes  and  the  power 
conferred  by  the  laws  of  this  state  upon  municipal  corpora- 
tions in  relation  to  gas  companies.  At  the  time  the  Ham- 
ilton Gras  Co.  was  organized  and  went  into  operation,  no 
power  was  vested,  by  the  statutes  of  this  state,  in  municipal 
corporations  to  erect  gas  works  except  for  the  purpose  of 
occupying  such  portions  of  the  streets  of 'the  municipality  as 
the  gas  CO.  had  neglected  or  refused  upon  proper  notice  to 
occupy,  and  such  streets  in  addition  thereto  as  the  gas  co. 
had  not  occupied,  and  also  in  cases  where  the  gas  co.  had 
forfeited  its  rights  under  its  charter ;  and  in  the  construction 
of  the  statutes  as  they  are  now  found,  it  is  important  and 
necessary  to  review  the  history  of  legislation  on  this  subject 
for  the  purpose  of  understanding  what  was  intended  to  be 
provided  for  in  each  of  the  sections  of  the  statutes  relating 
to  gas  COS.  Endlich  on  Int.  of  Stats.,  sees.  29,  85,  40  and 
61 ;  Bishop's  Written  Laws,  sec.  86 ;  Green  v.  Commonwealth^ 
12  Allen,  155, 156 ;  Him  v.  The  State,  1  O.  St.  15 ;  State  ex. 
reL  V.  Commiifsioners,  20  O.  St.  421 ;  Paneost  v.  Ruffin,  1  O. 
881 ;  Lessee  of  Allen  v.  Parish,  3  0. 187 ;  State  v.  Blake,  2 
O.  St  147 ;  Dodge  v.  Chidley,  10  0. 173  ;  Roberts  v.  Wheeler, 
Wright  697 ;  State  ex  reL  v.  Auditor,  48  O.  St.  315 ;  City  of 
Warren  v.  Davis,  48  O.  St.  447 ;  Ash  v.  Ash,  9  O.  St.  388 ; 
Vaneamp  v.  Board  of  Edueatum,  9  O.  St.  407 ;  Conger  et  aL 
V-  Barkers,  admW,  11  O.  St.  1 ;  Commissioners  v.  Board  of 
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Public  Works,  39  O.  St.  628 ;  Schultz  v.  Cambridge,  88  O.  St 
659 ;  State  ex  rel,  v.  By.  Co,,  37  O.  St.  157 ;  State  v.  Jackson, 
86  O.  St.  281. 

In  the  light  of  the  well  settled  rules  of  construction  laid 
down  in  the  foregoing  cases,  we  ask  the  court  to  examine  the 
several  sections  of  the  statutes  relating  to  the  organization 
of  gas  companies  and  the  powei*3  conferred  upon  municipal 
corporations  to  regulate  and  conti-ol  such  companies.  There 
is  running  throughout  these  sections  of  the  statutes  a  clear 
negation  of  the  idea  that  council  should  run  and  operate 
works  in  opposition  to  the  gas  company,  or  that  the  gas 
company  should  have  its  property  rights  destroyed,  and  its 
property  practically  confiscated  by  the  municipality  itself 
running  works  in  opposition,  at  the  expense  of  the  public, 
the  burden  being  borne  by  the  public,  and  the  expenses  being 
provided  for  by  the  tax-duplicate. 

It  is  claimed  that  the  exercise  of  this  power  is  discretion- 
ary with  the  city  council  and  that  the  court  wiU  not  attempt 
to  control  this  power.  The  complete  answer  to  this  claim  is 
found  in  the  decision  of  this  court  in  the  case  of  the  State 
ex  rel  v.  The  Cincinnati  G.  L.  ^  C.  Co.,  8  O.  St.  801. 

Municipal  corporations  have  only  such  powers  as  are  speci- 
fically conferred  upon  them  by  the  statutes.  Dillon  on  Mun. 
Corp.,  sec.  89,  and  case  cited  in  note  1 ;  Ravenna  v.  Penn. 
Co.,  45  O.  St.  118. 

If  the  court  should  disagree  with  us  as  to  the  construction 
of  the  statutes  we  insist  that  the  construction  of  sec.  2486, 
contended  for  by  council  for  the  city  of  Hamilton,  would  be, 
as  to  the  Hamilton  Gas  Light  &  Coke  Co.,  a  law  impairing 
the  obligation  of  contracts,  and  unconstitutional.  Constitu- 
tion of  United  States,  art.  1,  sec.  10 ;  Constitution  of  Ohio, 
art.  2,  sec.  28;  Dartmouth  College  Case,  4  Wheaton,^  518; 
New  Orleans  Gas  Co,  v.  Louisiana  Light  Cb.,  115  U.  S.  650 ; 
The  Binghamton  Bridge,  8  Wall.  51 ;  Greenwood  v.  Freight 
Co.,  105  U.  S.  13 ;  New  Jersey  v.  Yard,  95  U.  S.  104 ;  Water 
Works  Oo.  V.  Rivers,  115  U.  S.  674 ;  Gas  Co.  v.  Gas  Co.,  Id. 
688 :  Waterman  on  Corp.,  503 ;  Seibert  v.  Lems,  122  U.  S. 
284 ;   Water  Works  v.  Atlantic  City,  89  N.  J.  Eq.  867;  10  Am. 
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&  Eng.  Cori>.  Cases,  69 ;  Gas  Light  Co.  v.  Gas  Light  Co.^  26 
Conn.  19 ;  State  v.  G-as  Light  Co.,  2  La.  620 ;  State  ex  rel.  v. 
Commissioners,  6  O.  St.  497 :  Ireland  v.  Turnpike  Co.,  19  O. 
St.  369 ;  Goodale  v.  FenneU  et  al.,  27  O.  St.  426 ;  G.L.f  C. 
Co.  V.  ff .  L.  ^  C.  Co.,  16  Am.  &  Eng.  Corp.  Cases  627 ;  WU- 
Kams  V.  Gas  Co.,  62  Mich.  499 ;  EestervilU  R.  B.  v.  Philor 
delpUa,  89  Pa.  St.  210. 

This  company  has  a  vested  right  in  its  charter  and  in  its 
property  of  which  it  cannot  be  deprived  without  due  pro- 
cess of  law.  14  Amendment  Constitution  U.  S.  sec.  1 ;  Con. 
O.,  Art  1,  sec.  19 ;  Pvmpelly  v.  Green  Bay  Co.,  IS  Wall.  166 ; 
N.  M.  ^  D.  By.  Co.  v.  Chapman^  88  Conn.  66 ;  Cooley  on 
Con.  Lim.  721;  Shields  v.  Ohio,  95  U.  S.  324;  Commonr 
wealth  V.  JEssez  Co.,  13  Gray  268 ;  Waterman  on  Corp.  70 ; 
LouismUe  v.  University,  16  B.  Mon.  642 ;  Alien  v.  McKean, 
1  Sumner  276 ;  Mor.  on  Corp.  sec.  1087-1044. 

A  tax  levied  by  the  council  of  Hamilton  for  the  purpose 
of  the  erection  of  gas  works  in  said  city,  is  not  a  tax  levied 
for  the  public  purpose,  and  is,  therefore,  illegal  and  unau- 
thorized. Loan  Asso'n  v.  Topeka,  20  Wall.  665 ;  Mor.  on 
Corp.  sec.  1086;  Parkershurg  v.  Brown,  106  U.  S.  487; 
Allen  V.  Inhahitants  of  J.,  60  Me.  124 ;  Lowell  v.  Boston,  111 
Mass.  464;  Jenkins  v.  Andover^  103  Mass.  94. 

J.  F.  Neilan,  also  for  plaintiff. 

The  question  for  investigation  and  decision  is :  What  is 
the  true  legal  relation  of  the  state  and  company  toward  each 
other,  resulting  from  the  incorporation  by  the  state  of  this 
company,  and  its  acceptance  and  faithful  performance  of  all 
the  duties  imposed  by  the  laws  of  its  creation  and  all  other 
laws  passed  for  its  regulation  and  control  ? 

In  deciding  this  question  the  city  cuts  no  figure  whatever. 
It  is  a  mere  cipher.  It  possesses  no  power  or  authority  ex- 
cept such  as  is  clearly  conferred  by  the  state.  It  is  but  the 
agent  of  the  state  by  whose  authority  it  lives,  acts  and  has 
its  being;  and  the  only  discretion  with  which  it  is  vested  in 
this  gas  business  was  the  right  to  grant  or  withhold  its  con- 
sent to  the  use  of  the  streets,  alleys  and  public  grounds- 
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Haying  once  exercised  this  discretion  by  permitting  the 
company  to  use  its  streets  for  the  laying  therein  of  pipes  to 
convey  gas,  its  power  is  at  an  end;  and  it  cannot,  after  the 
grant  is  accepted  and  acted  upon,  withdraw  this  consent  or 
in  any  manner  impair  its  value.  The  city  consented  to  the 
use  of  its  streets,  lanes,  alleys  and  public  grounds  in  which 
the  company  could  lay  its  gas-pipes ;  the  state  vested  the  com- 
pany with  certain  powers  and  imposed  upon  it  certain  duties. 
All  powers  to  be  exercised  by  the  city  afterwards  are  clearly 
duties  from  whicTi  the  city  cannot  free  itself  and  which  it 
cannot  surrender  nor  bargain  away.  StcUe  v.  O-aa  Co.y  18 
O.  St.  262 ;  State  v.  Gas  Co.,  37  O.  St.  47 ;  Gas  Co.  v.  Avonr 
dale,  48  O.  St.  257. 

Both  the  city  and  the  company  are  agencies  created  by 
the  state  for  certain  specific  public  purposes.  Neither  can 
abandon  or  change  the  duties  imposed  without  incurring  cer- 
tain penalties.  The  penalties  imposed  upon  the  company 
are  set  out  in  sections  2480  and  2482  Revised  Statutes, 
which  in  this  case  have  never  been  incurred. 

The  controversy  then  is  between  the  company  and  the 
state ;  for  the  act  of  the  city  is  the  act  of  the  state.  If  the 
city  is  authorized  to  build  and  operate  gas  works,  issue 
bonds  and  levy  taxes  therefor,  it  got  this  authority  from  the 
state.  If  the  state  could  not  constitutionally  confer  this 
power  upon  this  city ;  or,  if  the  state  has  in  fact  never  con- 
ferred nor  intended  to  confer,  this  power,  all  the  acts  of  the 
city  in  furtherance  of  such  object  are  absolutely  void. 

In  1852  the  building  and  operation  of  gas  wor^  and  all 
business  connected  therewith  were  but  little  understood. 
There  was  great  risk  and  uncertainty  connected  with  the 
business.  Add  to  this  that  the  municipal  corporations  in 
Ohio  were  poor;  had  no  credit;  could  not  pay  their  ordi- 
nary running  expense9i  and  year  after  year  kept  increasing 
their  debts.  The  lighting  of  cities  is,  and  was  then,  a  great 
public  necessity.  The  stat«  was  unable  or  unwilling  to  un- 
dertake to  supply  this  public  want.  It  therefore  appealed 
to  its  private  citizens  to  aid  by  investing  their  money  to 
supply  this   public  want;    making  certain  propositions  to 
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them  and  conferring  upon  them  certain  powers  which  they 
were  to  exercise.  When  the  private  citizens  accepted  the 
state's  proposition,  became  incorporated  and  organized  as 
the  law  provided,  invested  their  money,  entered  upon  the 
discharge  of  their  duties,  and  always  faithfully  performed 
those  duties,  they  are  entitled  to  all  the  rights,  franchises 
and  privileges  conferred  by  the  act  of  incorporation,  and  the 
state  cannot  impair,  much  less  destroy,  those  rights,  franchises 
and  privileges,  no  more  than  it  can  legally  take  any  other 
private  property  for  a  public  purpose,  without  due  process 
of  law  and  without  making  full  compensation  therefor.  In 
other  words  the  proposition  by  the  state  and  acceptance 
thereof  and  performance  by  the  private  parties  according  to 
the  t«rms  of  the  law,  which  is  the  proposition  of  the  state, 
the  law  being  the  only  way  in  which  it  could  make  a  propo- 
sition, constitute  a  contract  between  the  state  and  the  cor- 
porations which  the  state  cannot  impair,  much  less  abandon 
and  destroy,  without  violating  the  Constitution  of  the  United 
States  and  of  the  State  of  Ohio. 

If  any  other  person  but  the  state  made  such  a  proposition 
and  it  was  accepted  and  its  terms  performed,  no  one  would 
for  a  moment  doubt  that  such  proposition  and  acceptance 
constitute  a  contract. 

The  state  is  but  an  aggregation  of  individuals,  and  any 
contract  they  enter  into  in  their  united  capacity  as  a  state, 
is  binding  upon  them.  All  the  elements  of  a  valid  contract 
are  present  here ;  parties  having  the  legal  capacity,  a  sub- 
ject matter  and  consideration. 

If  there  were  no  constitutional  protection ;  if  there  were 
no  decisions  of  courts  affirming  this  view ;  if  it  were  a  case 
of  first  impressions  and  without  precedent,  this  court  would 
have  no  hesitation,  on  equitable  grounds,  in  restraining  the 
state,  which,  by  its  agent  the  city,  is  violating  the  compact 
between  itself  and  this  company,  and  would  prevent  the  de- 
struction of  the  company's  property  resulting  from  the  city's 
acts.  For,  that  the  property  of  the  company  will  be  ulti- 
mately destroyed,  if  the  city  construct  and  operate  gas  works, 
is  too  plain  to  need  proof. 
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The  company  cannot  possibly  compete  with  the  ttix  dupli- 
cate of  the  city,  all  of  which  is  subject  to  taxation,  including 
the  company's  property,  to  pay  the  expenses  of  operating 
the  city  works,  no  matter  whether  this  operation  results  in 
loss  or  profit.  To  talk  of  competition  between  the  city  and 
the  company,  under  the  circumstances,  is  nonsense. 

The  charter  of  incorporation  of  the  Hamilton  Gas  Light 
and  Coke  Company,  gi-anted  by  the  state  in  1855,  is  a  con- 
tract between  the  state  and  the  corporation ;  and  any  impair- 
ment by  the  state  of  that  charter,  or  the  contract  resulting 
therefrom  is  unconstitutional  and  void.  Fletcher  v.  Peekj 
6  Cranch,  183 ;  DartmatUh  College  v.  Woodward^  4  Wheaton, 
618 ;  Green  v.  Biddle^  8  Wheat.  1 ;  Providence  Bank  v.  BUr 
lings,  4  Pet.  514;  Planters  Bank  v.  Sharp^  6  How.  801; 
Trustees  v.  Indiana^  14  How.  268 ;  Piqua  Bank  v.  Knoap, 
16  How.  869;  Bridge  Proprietors  v.  Soboken,  1  Wall.  116; 
Hawthorn  v.  Calef,  2  Wall.  10 ;  The  Binghamton  Bridge,  8 
Wall.  51 ;  Miller  v.  State,  16  Wall.  478;  Delaware  Railroad 
Tax  Case,  18  Wall.  206 ;  Greenwood  v-  Freight  Co.,  105  U. 
S.  18 ;  New  Orleans  Gas  Co.  v.  Louisiana  Light  ^  Meat  Co,, 
116  U.  S.  660 ;  New  Orleans  Water  Works  v.  Rivers,  116  U. 
S.  674;  Lincoln  Bank  v.  Richardson,  1  Me.  79;  TarmoutK 
V.  NoHh  Yarmouth,  84  Me.  411 ;  Coffin  v.  Rich,  45  Me.  607 ; 
State  V.  Noyes,  47  Me.  189,  206 ;  Backus  v.  Lebanon,  11  N. 
H.  19 ;  Grammar  School  v.  BuH,  11  Vt.  682 ;  Welsh  v.  Sutr 
9on,  2  Mass.  146 ;  King  v.  BanJc,  16  Mass.  447 ;  Nicholas  v. 
Bertram,  8  Pick.  842 ;  Central  Bridge  v.  Lowell,  15  Gray, 
106 ;  Brighton  v.  Wilkinson,  2  Allen,  27 ;  Washington  Bridge 
Co.  V.  State,  18  Conn.  68 ;  Lothrop  v.  Steadman,  42  Conn. 
688;  People  v.  Manhattan  Co.,  9  Wend.  851;  Brown  ▼. 
Hummel,  6  Pa.  St.  86 ;  Commonwealth  v.  Cuilen,  18  Pa.  St. 
188 ;  Iron  City  Bank  v.  Pittsburgh,  37  Pa.  St  840 :  Zabris- 
kie  V.  Railroad,  18  N.  J.  Eq.  178 ;  Lehigh  Valley  R.  R.  y. 
McFarlan,  81  N.  J.  Eq.  706 ;  BaiUy  v.  Railroad  Co.,  4  Gill 
&  J.  1 ;  Norris  v.  Trustee,  7  Gill  &  J.  7 ;  Regents  v.  WiUr 
iams,  9  Gill  &  J.  865;  Bank  of  Dominion  v.  McVeigh,  20  • 
Gratt  457;  Mills  y:  Williams,  11  Ired.  658;  Bank  of  State 
v.  Bank  of  Cape  Fear,  18  Ired.  75;  Attorney  General  v. 
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Bank  of  Charlotte^  4  Jones  Eq.  287 ;  State  v.  Mayward^  8 
Rich.  880 ;  Totmg  v.  Harrison^  6  Ga.  180 ;  State  v.  TomU^ 
bee  Banky  2  Stew.  (Ala.)  80 ;  New  Orleans^  ete.^  22.  22.  v. 
Sarris^  27  Miss.  517 ;  Marysville  Turnpike  Oo.  v.  Howard^ 
14  B.  Mon.  426;  Louisville  v.  University^  15  B.  Mon.  642; 
JSdwards  v.  Jagart^  19  Ind.  407 ;  Bruce  v.  Schuyler^  4  Gilm. 
221 ;  BruffeU  v.  Railroad,  25  111;  858 ;  Mner«  jBawA  v.  IT". 
iSv,  1  Greene,  (Iowa,)  553;  Q-orman  v.  Railroad,  26  Mo. 
441 ;  Michigan  State  Batik  v.  Hastings,  1  Dougl.  225 ;  Peo- 
ple V.  Jackson  Plank  Road,  9  Mich.  285 ;  Flint  Plank  Road 
Co.  V.  Woodhvll,  25  Mich.  99;  McRoberts  v.  Washburn,  10 
Min.  28;  /SiCone  v.  Mississippi,  101  U.  S.  814;  Sinking  Fund 
Case,  9  Otto  (U.  S.),  700;  ^irfc?«  v.  Ohio,  5  Otto,  825; 
Jefferson  Branch  Bank  v.  Skelley,  1  Black,  846 ;  Mechanics 
and  Traders  Bank  v.  DeJoft,  16  How.  869 ;  Neil  v.  Ohio,  8 
How.  720. 

The  city  now  possesses  the  power  of  fixing  the  price  for 
the  gas  furnished,  and  it  is  the  duty  of  the  company  to  fur- 
nish its  gas  at  that  price,  under  forfeiture  of  its  charter.  It 
possesses  the  power  of  compelling  the  company  to  extend  its 
mains  and  furnish  gas  to  light  any  street  or  streets  within 
the  city  limits  under  certain  penalties.  It  can  fix  the  stand- 
ard quality  of  the  gas.  It  can  appoint  a  gas  inspector  to 
inspect  the  gas,  certify  to  bills  of  private  consumers,  make 
tests  of  the  gas  and  peiiorm  such  other  duties  as  may  be 
prescribed  by  ordinance.  No  matter  how  cheap  the  city 
could  furnish  gas,  if  it  were  operating  works,  it  can  compel 
the  company  to  furnish  it  just  as  cheap  or  else  the  company 
forfeits  its  charter.  The  right  is  reserved  to  council  to  en- 
force an  exact  compliance  with  such  specifications  and  under 
such  rules  as  it  may  prescribe.  And  finally  it  is  prohibited 
from  making  any  agreement  that  would  deprive  it  of  the 
right  to  purchase  the  works  and  all  appurtenances  belonging 
thereto  at  any  time.  It  follows,  therefore,  from  the  forego- 
ing enumeration  of  the  powers  vested  in  council  and  the 
duties  imposed  upon  the  city,  that  when  it  passed  an  ordi- 
nance declaring  it  necessary  for  the  public  good  to  erect 
gas  works,  issue  bonds  and  levy  taxes  to  pay  the  same,  its 
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declaration  in  that  regard  was  a  fraud,  not  only  upon  the 
company  which  had  always  supplied  the  public  and  private 
want  and  was  fully  competent  and  willing  to  do  so  in  the 
future ;  but  it  was  also  a  fraud  upon  the  citizens  and  tax 
payers  of  said  city.  There  being  no  public  want  to  supply, 
and  taxation  being  authorized  only  for  public  purposes,  the 
discretion  vested  in  council  by  section  2486  was  abused  by 
it,  and  its  mere  declaration  that  the  public  good  would  be 
subserved,  is  not  sustained  by  the  facts  and  the  law  of  the 
case.  Discretion  to  be  legally  and  validly  exercised  must 
be  honestly  and  fairly  exercised.  State  v.  Gas  Co.,  .18  O. 
St.  262. 

The  reservation  of  power  by  the  state  to  alter  or  repeal 
the  laws  creating  corporations,  does  not  affect  the  contractu- 
al relations  between  the  parties ;  and  no  alteration  or  repeal 
which  takes  away  any  of  the  franchises  granted,  or  property 
actually  acquired  by  opemtion  of  the  grant,  is  legal.  State 
ex  rel  Ga%  Co.,  34  O.  St.  572 ;  HyaU  v.  McMahon,  25  Bar. 
457 ;  Mor.  on  Corp.,  sec.  1095 ;  Shields  v.  Ohio,  5  Otto  (U.  S.), 
825. 

So  long  as  the  city  uses  gas,  and  the  company  complies 
with  all  requirements  of  law,  it  possesses  the  right  to  fur- 
nish the  gas  required ;  and  any  attempt  to  take  away  this 
right,  or  impair  it,  violates  the  constitutional  protection 
thrown  around  it.  If  the  state  wants  the  property  of  the 
corporation,  if  the  state's  ownership  (by  its  agent,  the  city, 
or  otherwise)  is  necessary  for  the  public  good,  it  must  pay 
for  it.  If  it  cannot  agree  with  the  corporation  on  the  price, 
it  can  exercise  the  power  of  eminent  domain.  A  franchise 
is  property;  and  the  franchise  may  be  taken  under  the 
power  of  eminent  domain  when  adequate  compensation  is 
provided  and  the  obligation  of  the  contract  is  not  impaired 
but  recognized.  West  River  Bridge  v.  Dix,  6  How.  507 ;  Rich- 
mond  etc.  R.  R,  v.  Lo7iisa  R.  J?.,  18  How.  71 ;  New  Orleans 
Gas  Light  Co.  v.  Louisiana  Light  and  Heat  Co.,  115  U.  S. 
650;  JSnfield  Toll  Bridge  Co.  v.  Railroad,  17  Conn.  40; 
Backus  V.  Lebanon,  11  N.  H.  19;  Piscataqua  Bridge  v. 
K  K,  7  N.  H.  35;  Central  Bridge  Co.  v.  Lowell,  4  Gr- 
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474 ;  Boston  Water  Power  Co.  v.  Railroad,  28  Pick.  360 : 
A  re  Citizens  Pass.  R.  jB.,  2  Pittsburgh,  10 ;  In  re  Towa^kr 
da  Bridge,  91  Pa.  St  216 ;  In  re  Twenty-Second  Street,  102 
Pa.  St.  108;  Benson  v.  New  York,  10  Bar.  228;  ShMer  v. 
Smith,  9  Ga.  517 ;  Cooley  Constitutional  Limitations,  281 ;  8 
Parsons  on  Contracts,  687;  Mor.  on  Corp.,  sec.  1086;  2 
Washburn  Real  Property  (4th  ed.),  295. 

E.  JS.  SuU,  City  Solicitor,  James  U.  Neal  and  Israel  Will- 
iams,  for  the  defendant. 

It  will  be  observed  that  the  gas  company  was  organized 
under  the  general  incorporation  laws  of  Ohio,  and  no  special 
grant  of  power  was  there  given,  only  **  for  the  purpose  of 
supplying  gas  for  lighting  the  streets  and  public  and  pri- 
vate buildings.'*  The  act  also  provides,  that  said  company 
"  shall  be  subject  to  all  the  restrictions  hereafter  provided ; " 
the  court  will  notice  the  phraseology.  It  is  not  "  herein- 
after" but  "hereafter;"  the  reference  being  to  time,  not  to 
the  statutes. 

In  1855,  as  now,  the  legislature  had  no  authority  to  grant 
•*  any  special  privileges  or  immunities  that  might  not  be  al- 
tered, revoked  or  repealed."  Constitution  Ohio,  Art.  1, 
sec.  2  ;  Id.  Art.  18,  sees.  1  and  2. 

It  must  be  borne  in  mind  in  examining  the  statutes,  that 
charters  of  incorporation  are  to  be  construed  strictly  against 
the  corporator.  Cooley  Con.  Lim.,  488,  and  notes ;  Id.,  251 ; 
G.  L.  &  (7.  Co.  V.  Middletown,  59  N.  Y.  228 ;  Dillon  Mun. 
Corp.,  sec.  97  ;  Greene's  Brice's  Ultra  Vires,  285,  68  note. 

Corporations  are  not  relieved  from  the  operation  of  gen- 
eral laws  nor  are  they  exempt  from  future  legislation.  Mor. 
on  Corp.,  sees.  1061-62.  Nor  can  a  contract  on  the  part  of 
the  state  not  to  exercise  its  power  of  legislation  ever  be  im- 
plied. Mor.  on  Corp.,  1075  a;  Stone  v.  Farmers  Loan  & 
Trust  Co.,  106  U.  S.  807. 

The  revised  law  relating  to  municipal  corporations,  shows 
a  manifest  legislative  intent  that  plainly  requires  a  change 
of  intended  meaning,  application  and  construction.  Where 
Qie  language  is  plain  and  explicit,  it  cannot  be  contioUed 
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by  the  rule  in  pari  materia,  Endlich,  sec.  63 ;  State  ex  reL 
V.  Auditor,  43  O.  St.  316  ;  City  of  Warren  v.  Batrii,  48  O. 
St.  447 ;  Ash  v.  Ash,  9  O.  St.  387 ;  &.  L.  ^  0.  Co.  v.  Avtmr 
dale,  43  O.  St.  267. 

If  any  ambiguity  exists  in  the  revision,  the  court  will  not 
refer  to,  or  consider  the  language  of  the  original  statutes  in 
determining  the  meaning  of  the  revised  statutes.  138  Mass. 
99;  11  Western  Rep.  269;  Endlich,  sec.  368. 

In  considering  section  2486,  the  court  will  observe  that 
the  alternative  is  given,  either  to  erect  gas  works  or  purchase 
any  already  erected.  If  this  section  controls,  then  it  conclu- 
sively settles  the  proposition  that  the  city  may  own  gas 
works ;  that  it  may  obtain  them  either  by  construction  or  by 
purchase — ^by  construction  pr  purchase  whenever  it  is  deemed 
best  for  the  public  good;  this  the  city  has  declared  by  ordi- 
nance. The  construction  contended  for  by  the  defendant 
gives  effect  to  every  word,  clause  and  provision  of  the  enact- 
ment, while  the  construction  contended  for  by  the  relator, 
renders  meaningless  the  plain  language  of  section  2486.  It 
means  what  it  says.  The  city  may  build  or  buy.  (?.  L.  ^ 
C.  Co,  V.  City  of  Hamilton,  37.  Fed.  Rep.  832.  As  showing 
the  intent  and  purpose  of  the  legislature  we  call  the  attention 
of  the  court  to  the  amendments  passed  last  winter,  making 
perfect  and  complete  the  authority  for  the  building  of  gas 
works  by  the  municipality.     86  O.  L.  108. 

The  power  to  levy  a  tax  for  the  purpose  of  erecting,  en- 
larging, or  improving  gas  works  and  for  lighting  the  corpora- 
tion is  expressly  conferred  by  section  2683,  paragraph  18, 
Revised  Statutes.  Q^as  Co,  v.  Findlay,  2  C.  C.  Rep.  246. 
A  general  power  to  provide  for  lighting  the  streets  etc.  is 
granted  by  section  2492  Revised  Statutes. 

Section  3661  Revised  Statutes  provides,  that  where  a  com- 
pany already  exists  in  a  city,  another  such  company  shall 
not  go  into  operation  unless  authorized  by  a  vote  of  the  citi- 
zens and  by  ordinance.  If  the  second  company  goes  into 
operation,  the  cpuncil  has  full  power  to  contract  with  it. 
The  city,  if  it  desired  to  purchase  gas  works,  would  certainly 
not  be  compelled  to  purchase  both ;  in  fact,  we  think,  would 
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be  limited  to  the  purchase  of  one.    The  operation  of  the 

I  second  company,  as  against  the  first,  would  be  clearly  com- 

I  petition  and  not  confiscation.    Now  if  the  city  sees  fit  to 

I  porchase  one,  then  it  becomes  the  owner  of  its  own  g^  works 

I  irrespective  of  any  questions  arising  in  regard  to  the  other. 

If  it  has  the  power  to  authorize  a  second  company,  and  then 

to  purchase  the  works  of  that  company,  it  clearly  has  the 

authority  to  build  works  of  its  own. 

In  addition  to  the  statutes  hereinbefore  set  out,  we  call 
the  attention  of  the  court  to  sections  8835,  8886,  8837  of  the 
Revised  Statutes ;  and  we  claim  that  the  city  is  authorized 
to  construct  and  operate  gas  works  under  the  provisions  of 
said  sections,    ffensley  v.  Oiti/j  8  C.  C.  Rep.  201. 

Corporations  are  subject  to  the  law-making  power  of  the 
statQ  the  same  as  individuals.  The  contract  on  the  part  of 
the  state  not  to  exercise  its  power  of  legislation  can  never 
be  implied,  and  the  reservation  of  the  right  to  repeal,  alter 
or  amend,  negatives  any  inteiition  to  confer  irrevocable 
rights.  The  franchise  is  to  be  regarded  as  some  legal  power, 
not  as  a  right  secured  by  contract  with  the  state.  Cooley, 
Con,  Lim.,  251 ;  &.  L.  ^  O.  Co.  v.  Mddletown,  69  N.  T. 
68 ;  Dillon's  Mun.  Corp.,  sec.  97 ;  2  Mor.,  sees.  1061,  1062, 
1068, 1064, 1069, 1072, 1075, 1098,  and  1097 ;  St<me  v.  Loan 
Co.,  116  U.  S.  807 ;  Shield»  v.  StaU,  26  O.  St.  86 ;  Shields 
V.  Ohio,  95  U.  S.  819 ;  Saginaw  Bank  v.  Saginaw,  28  Fed. 
Rep.  629;  89  Fed.  Rep.  651 ;  Gtas  Co.  Y.Avondale,  43  O.  St. 
257 ;  State  v.  Qas  Co.,  37  O.  St.  45 ;  Norwich  Co.  v.  Norwich 
City,  26  Conn.  19 ;  State  v.  &a9  Co.,  8  C.  C.  Rep.  251 ;  R. 
R.  Co.  V.  aas  Co.,  68  N.  Y.  826. 

The  intent  of  the  state  to  make  a  permanent  grant  must 
be  clearly  expressed.  There  must  be  a  sufficient  considera- 
tion. The  right  granted  must  be  clearly  granted.  Every  rea- 
sonable doubt  as  to  the  meaning  of  the  language  must  be 
resolved  in  favor  of  the  state.  Mutual  assent  is  the  essence. 
11  Pet.  420;  22  Wall.  527;  4  Pet.  614;  2  Black.  610;  24 
How.  800;  100  U.  S.  648;  97  U.  S.  659;  4  Pet.  152-168; 
109  U.  S.  286. 
The  state   law  may  be   retrospective  and  impair  vested 
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rights,  yet,  if  it  do  not  impair  the  obligation  of  a  contract, 
it  is  valid  and  constitutional.  It  is  a  general  rule  that  no 
one  has  a  vested  right  to  be  protected  against  consequential 
injuries  arising  from  the  proper  exercise  of  rights  by  others. 
Satterlee  v.  Matthewson^  2  Pet.  878 ;  Bridge  v.  Bridge^  11 
Pet.  420-629 ;  SaHimore  E.  B.  v.  Nesbit,  10  O.  895 ;  Cooley 
Con.  Lim.  475;  11  Pet.  420;  8  Wall.  210;  2Mor.  1103; 
14  Otto  (U.  S.)  788. 

DiGKMAN,  J.  The  facts  necessary  and  sufficient  for  the  de- 
termination of  the  material  issue  in  this  action,  are  disclosed  by 
the  petition,  answer,  and  demurrer  to  the  answer,  and  are  as  fol- 
lows :  The  Hamilton  Gas-light  and  Coke  Company  was  organ- 
ized and  duly  incorporated  in  the  year  1855,  under  the  general 
incorporation  act  of  May  1, 1852,  for  the  purpose  of  supply- 
ing gas  for  the  lighting  of  the  streets,  and  public  and  private 
buildings  in  the  city  of  Hamilton,  Ohio.  At  the  time  of  its 
organization,  by  virtue  of  the  provisions  of  an  ordinance  of 
the  city  of  Hamilton  passed  in  the  year  1855,  there  was 
granted  to  the  company,  and  it  thereafter  had,  the  use  of  the 
streets  of  the  city  for  the  purpose  of  laying  gas-pipes  and 
mains,  and  supplying  gas  to  the  city  and  its  inhabitants,  for 
the  period  of  twenty  years,  to  wit,  until  the  year  1875. 
Since  the  year  1875,  the  city  has  used  the  gas  of  the  com- 
pany only  in  accordance  with  the  terms  of  various  contracts 
entered  into  between  the  city  and  the  company,  from  time  to 
time,  the  last  of  which  contracts  expired  January  1, 1889. 
And,  since  the  last  named  date,  there  has  been  no  contract 
existing  between  the  parties ;  the  city  has  declined  to  use 
the  company's  gas,  and  has  provided  other  means  for  light- 
ing its  streets.  For  the  purpose  of  manufacturing  gas,  the 
company  erected  gas  works,  and  laid  gas-pipes  and  mains, 
to  the  probable  extent  of  thirty  miles,  throughout  the  city, 
for  the  furnishing  of  gas  for  public  and  private  consumption. 
It  is  conceded  by  the  defendant  that  the  company  has  com- 
plied with  all  the  provisions  of  the  law  of  Ohio  relating  to 
gas  companies,  and  with  all  the  ordinances  in  that  behalf  of 
the  city  of  Hamilton,  and  is  entitled  to  all  the  rights,  privi- 


Digitized  byLjOOQlC 


JANUARY  TERM,  1890.  66 

State  ex  reL  v.  City  of  Hamilton^ 

leges  and  immunities  secured  to  such  companies  by  the  laws 
of  the  state. 

The  city  of  Hamilton  is  a  municipal  corporation  organized 
under  the  laws  of  the  state  of  Ohio,  and  had,  at  the  last 
federal  census,  a  population  of  12,122,  and  a  corporate  area 
of  about  three  square  miles.  On  the  4th  day  of  September, 
1888,  the  city,  by  its  council,  on  the  petition  of  a  large  num- 
ber of  its  inhabitants,  duly  passed  an  ordinance  providing 
for  the  submission  to  the  qualified  voters  the  question  of 
issuing  the  city's  bonds  to  the  amount  of  1150,000,  for  the 
purpose  of  gas  works  to  be  erected  by  the  city.  Legal  notice 
having  been  given,  the  question  was  voted  upon  by  the 
electors  at  the  general  election  held  on  the  6th  day  of  No- 
vember, 1888,  and  resulted  in  2,412  votes  being  cast  for  the 
issue  of  bonds,  and  fifty-nine  votes  against  such  issue.  Upon 
that  decision  of  the  electors,  the  city  council,  on  the  20th 
day  of  November,  1888,  adopted  a  resolution  that,  it  was 
deemed  expedient  and  for  the  public  good,  to  erect  gas  works  at 
the  expense  of  the  corporation.  On  the  18th  day  of  Decem- 
ber, 1888,  an  ordinance  was  passed  by  the  coDUcil,  providing 
for  the  issue  of  bonds,  for  the  purpose  of  erecting  such 
works  b)'  the  city,  to  the  extent  of  f  150,000.  The  entire 
issue  was  sold  for  more  than  the  par  value  thereof,  and  the 
proceeds  of  the  sale  were  turned  over  to  the  city  treasurer, 
for  the  erection  and  completion  of  the  proposed  works.  On 
the  7th  day  of  May,  1889,  trustees  of  the  gas  works  were  ap- 
pointed by  the  city  council,  who  duly  qualified,  organized 
their  board,  and  proceeded  to  the  erecting  of  the  works  in 
accordance  with  the  decision  of  the  citizens  and  tax-payers 
of  the  city  of  Hamilton.  The  board  of  trustees  so  appointed 
purchased  land  for  the  erection  thereon  of  the  proposed  gas 
works,  agreed  upon  plans  and  details  for  the  construction  of 
such  works,  entered  into  contracts  for  the  furnishing  of 
material  and  the  performance  of  labor,  paid  large  sums  of 
money  upon  contracts  for  material  furnished  and  labor  per- 
formed, and  in  the  execution  of  contracts,  gas-pipes  were  ex- 
tensively laid  in  the  streets  of  the  city.  The  defendant 
alleges,  that  the  gas  works  are  being  built  by  the  city  for  the 
Vol.  xLvn. — 5 
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purpose  of  furnishing  the  pyhlic  lighting  to  the  eity^  and  that 
no  action  has  been  taken  toward  furnishing  gas  for  private 
consumption ;  but,  the  defendant  cannot  say,  what  action, 
if  any,  the  city  will  in  the  future  take  toward  furnishing  gas 
for  private  consumption. 

1.  The  only  material  question  in  this  case  is,  whether 
upon  the  facts  as  above  stated,  the  city  of  Hamilton  has  cor- 
porate power  to  erect  its  own  gas  works,  for  the  purpose  of 
furnishing  the  public  lighting  to  the  city. 

The  laws  relating  to  gas  companies  when  organized,  and 
in  force  at  the  time  the  Hamilton  Gas-light  Company  was 
incorporated,  are  substantially  embraced  in  the  Revised  Stat- 
utes, between  sections  2478  and  2491  inclusive.  The  ma- 
terial questions  to  be  determined  in  this  case  arise  under 
sections  2480,  2482,  2485,  and  2486,  the  last  two  sections 
having  been  passed  since  the  incorporation  of  the  company. 

Section  2480  provides  that,  if  gas  companies  when  re- 
quii'ed  by  the  council  to  lay  pipes  and  light  streets,  alleys, 
public  grounds  or  buildings,  refuse  or  neglect  for  six  months 
after  being  notified  by  the  authority  of  the  council,  to  com- 
ply with  such  requirement,  the  council  may  lay  pipes  and 
erect  gas  works,  for  lighting  such  streets,  alleys,  or  public 
grounds,  and  all  other  streets,  alleys,  and  public  grounds 
not  already  lighted;  and  such  companies  shall  thereafter  be 
precluded  from  using  or  occupying  any  of  the  streets,  alleys, 
public  grounds  or  buildings,  not  already  furnished  with  gas- 
pipes  of  such  companies. 

Section  2482  provides  that,  a  neglect  to  furnish  gas  to  the 
citizens,  and  other  consumers  of  gas,  or  to  the  corporation, 
by  any  company,  in  accordance  with  the  prices  fixed  and  es- 
tablished by  the  council,  from  time  to  time,  shall  forfeit  all 
rights  of  such  company  under  the  charter  of  which  it  was 
established ;  and  the  council  may  proceed  to  erect,  or,  by  or- 
dinance, empower  any  person  to  erect  gas  works,  for  the  sup- 
ply of  gas  to  such  corporation  and  its  citizens. 

Section  2485  makes  it  unlawful  for  any  council  to  agree 
by  ordinance,  contract,  or  otherwise,  with  any  person  or  per- 
sons, .for  the  construction  or  extension  of  gas  works  for  man- 
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ufacturing  or  supplying  the  corporation  or  its  inhabitants 
with  gas,  which  shall  give  or  continue  to  any  person  or  per- 
sons making  such  agreements  with  the  council  the  exclusive 
privilege  of  using  the  streets,  lanes,  commons,  or  alleys,  for 
the  purpose  of  conveying  gas  to  the  .corporation,  or  the  citi- 
zens thereof;  .  .  %  .  .  nor  is  the  council  permitted  to  make 
any  such  agreement  which  shall  not  secure  to  the  council 
the  right  to  purchase  such  works,  and  aU  the  appurtenances 
belonging  thereto,  at  any  time  within  the  existence  of  such 
contract  or  agreement. 

Section  2486  enacts  that,  **:The  council  of  any  city  or 
village  shall  have  power,  whenever  it  may  be  deemed  expe- 
dient and  for  the  public  good,  to  erect  gasworks  at  the 
expense  of  the  corporation,  or  to  purchase  any  gas  works 
already  erected  therein/' 

This  provision  for  the  erection  of  gas  works  by  the  city, 
was  first  embodied  in  section  423  of  the  municipal  code, 
passed  May  6, 1869,  which,  while  a  codification,  enlarged 
the  powers  of  municipalities  as  to  gas  works  and  lighting 
corporations,  and  the  same  enlarged  powers  are  continued 
under  the  revised  statutes,  without  material  change.  Among 
the  general  powers  granted  to  cities,  they  may  light  streets, 
alleys,  public  grounds  and  buildings,  within  the  corporation, 
and  provide  for  laying  down  gas-pipes ;  they  may  appropri- 
ate, enter  upon,  and  hold  real  estate  within  the  corporate 
limits,  for  gas  works,  and  "  lighting  any  public  uBe ; "  and 
may  levy  taxQs  for  the  special  purpose  of  erecting,  enlarging, 
and  improving  gas  works,  and  for  lighting  the  corporation. 

It  is  urged  in  behalf  of  the  Hamilton  Gas-light  Company, 
that  the  legislature  has  declared  in  sections  2480  and  2482, 
certain  conditions  under  which  the  council  may  build  gas 
works,  and  that  in  the  absence  of  those  conditions,  the  city 
has  not  such  power  while  there  are  gas  works  in  the  munici- 
pality that  have  complied  with  all  the  pi*ovisions  of  the  law, 
and  met  aU  the  demands  made  upon  them.  Such  an  expres- 
sion of  the  legislature  will,  it  is  said,  exclude  the  right  of 
a  city  to  erect  gas  works  under  any  other  circumstances. 
Those  two  sections  designate  what  refusal  or  neglect  on  the 
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part  of  gas  companies  to  meet  the  requirements  of  the  law, 
would  work  a  forfeiture  of  their  rights  under  their  charter, 
a-nd  authorize  the  council  to  lay  pipes,  and  erect  gas  works, 
and  exclude  a  gas  company  already  in  operation,  from  occu- 
pying any  streets  not  already  furnished  with  gas  pipes  of 
such  companies ;  but  such  authority  is  very  different  from 
the  geneittl  power  conferred  upon  the  council  by  secticn 
2486,  to  construct  gas  works  without  reference  to  the  man- 
ner in  which  an  existing  company  may  use  its  franchise. 

Section  2486,  in  plain  language,  gives  the  power  to  the 
council,  either  to  erect  gas  works,  or  to  purchase  such  works 
already  erected.  The  authority  granted  is  not  coupled  with 
any  condition  or  contingency,  but  is  to  be  exercised  when 
the  council  may  deem  it  expedient  and  for  the  public  good. 
The  language  is  free  from  ambiguity.  The  discretionary 
power  would  hardly  seem  consistent  with  the  limitation 
sought  to  be  imposed,  that  the  council  can  build  gas  works 
only  where  there  are  no  gas  works  in  the  municipality;  or 
where  gas  companies  already  organized,  refuse  or  neglect  to 
comply  with  the  requirements  of  the  law  as  to  lighting  or 
laying  pipes,  or  neglect  to  furnish  gas  to  citizens.  The 
interest  of  the  city  may  demand  that  a  gas  company  estab- 
lished and  doing  business,  although  complying  with  all  stat- 
utes and  ordinances,  should  not  continue  to  enjoy  exclusive 
possession  of  the  jQeld  of  operation.  And  it  may  be  deemed 
expedient,  and  for  the  public  good,  to  discourage  the  growth 
of  a  monopoly,  by  the  city's  erecting  its  own  gas  works,  or 
encouraging  the  incorporation  of  a  competing  company. 
Certainly,  it  would  not  be  a  doubtful  public  policy,  to  place 
the  city  on  an  independent  basis,  by  clothing  it  with  the 
power  of  building  its  own  gas  works  if  an  emergency  should 
arise,  although  there  might  be  a  company  within  the  munici- 
pality, which  fully  discharged  all  its  corporate  duties.  In- 
deed, the  provision  in  section  2485,  rendering  it  unlawful  to 
give  or  continue  to  any  gas  company  the  exclusive  privilege 
of  using  the  streets,  would  seem  designed  not  merely  to  pre- 
vent the  sole  occupation  of  the  streets  by  one  company  as 
against  another,  but  also  to  secure  to  the  municipality  the 
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use  of  the  streets,  should  it  conclude  to  avail  itself  of  the 
right,  granted  hy  the  following  section,  of  erecting  gas  works. 

It  is  conceded  that  a  municipality  within  which  a  gas  com- 
pany has  been  already  formed,  may,  by  a  vote  of  its  citizens 
and  by  ordinance,  authorize  the  operation  of  another  gas 
company  within  its  borders.  Rev.  Stats.,  section  3551.  The 
municipality  may  also  purchase  the  gas  works  of  the  newly 
organized  company.  But  it  is  contended  that  if  two  such 
companies  exist  at  the  same  time,  in  the  same  municipality, 
and  occupying  the  same  territory,  the  municipal  authorities 
though  purchasing  could  not  operate  the  works  of  one  in 
opposition  to  the  other ;  that  after  such  purchase,  the  law 
will  not  permit  the  city  to  use  its  own  property  for  the  pur- 
pose of  lighting  its  streets  for  the  public  safety  and  conven- 
ience, unless  it  either  buys  out  the  other  company,  or  the  other 
company  goes  out  of  existence,  or  fails  to  discharge  its  statu- 
tory duty.  The  statute,  it  is  evident,  is  not  susceptible  of  such 
an  interpretation,  nor  has  the  legislature,  in  our  judgment, 
hampered  by  such  limitations  and  conditions,  the  right  of  a 
city  to  purchase  and  operate  the  works  of  one  of  two  com- 
peting gas  companies  within  its  borders.  And  if  it  may  own 
and  use  without  resti'iction  the  plant  of  one  such  company, 
it  may  well  be  inquired,  why  may  not  the  city,  so  far  as  the 
other  company  is  concerned,  be  authorized  to  erect  its  own 
gas  works,  whenever  it  may  be  deemed  expedient  and  for  the 
public  good. 

In  ite  present  form,  section  2486  was  passed  many  years 
after  the  two  sections  which  are  reproduced  in  section  2480 
and  section  2482.  Between  the  earlier  and  later  statutoiy 
provisions  we  discover  no  repugnancy,  and  the  canons  of 
statutory  construction  do  not  require  that  either  should  pre- 
vail over  the  other.  The  authority  given  to  municipalities 
by  the  later  section,  is  distinct  from  and  independent  of  the 
power  granted  by  the  two  antecedent  sections.  But,  if  such 
repugnancy  did  exist  in  the  present  case,  it  is  one  of  the  set- 
tled rules  of  construction  that  when,  in  a  statute,  there  are 
several  clauses  which  present,  as  compared  with  each  other, 
an  irreconcilable  conflict,  the  one  last  in  order  of  date  or 
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local  position  must  prevail,  whether  the  conflicting  clauses 
be  sections  of  the  same  act,  or  merely  portions  of  the  same 
section.  This  rule,  it  has  been  said,  is  subject  to  the  modifi- 
cation, that  a  later  clause  which  is  obscure  and  incoherent 
will  not  prevail  over  an  earlier  one  which  is  clear  and  ex- 
plicit. Eudlich  on  Interpretation  of  Statutes,  sec.  183. 
But,  the  provisions  of  section  2486  are  plain  and  unequivo- 
cal, and  of  definite  import.  Where  the  legislature  has  used 
words  of  plain  and  definite  import,  it  would  be  very  danger- 
ous to  put  upon  them  a  construction  which  would  amount 
to  holding  that  a  legMature  did  not  mean  what  it  has  ex- 
pressed, "  The  fittest  course  in  all  cases  where  the  intention 
of  the  legislature  is  brought  into  question,  is  to  adhere  to  the 
words  of  the  statute,  construing  them  according  to  their 
natural  import,  in  the  order  in  which  they^  stand  in  the  act." 
Dwarris  on  Statutes,  588 ;  Bex  v.  Bamsgate^  6  B.  &  C.  712. 
II.  It  is  urged  in  behalf  of  the  plaintiff,  that  the  Hamil- 
ton Gas-light  Company  acquired,  by  its  charter,  a  vested 
right  to  supply  the  public,  as  well  as  private  consumers  with 
gas  at  such  reasonable  prices  as  the  council  should  fix,  and 
that  to  authorize  the  city  to  construct  and  operate  its  own 
gas  works,  would  be  to  destroy  that  vested  right  without 
due  process  of  law.  It  may  be  conceded,  that  the  company 
acquired  the  right  of  laying  its  pipes  and  conveying  gas  to 
the  city  and  its  citizens ;  but  it  never  acquired  the  ezclu9ive 
franchise  of  opening  and  using  the  streets  of  the  city,  for  the 
introduction  of  pipes  and  other  apparatus  for  the  purpose  of 
thus  conveying  gas.  By  sec.  53,  of  the  act  of  May  1,  1852, 
under  which  the  company  was  organized,  it  was  provided  as 
follows :  "  Any  corporation  formed  under  this  act  shall  have 
full  powers,  if  a  gas  company,  to  manufacture  and  sell,  and 
to  furnish  such  quantities  of  gas  as  may  be  required  in  the 
city,  town  or  village  where  located,  for  public  and  private 
buildings,  or  for  other  purposes ;  and  such  corporation  shall 
have  power  to  lay  conductors,  for  conducting  gas  through 
the  streets,  lands,  alleys  and  squares,  in  such  city,  town  or 
village,  with  the  consent  of  the  municipal  authorities  of  said 
city,  town  or  village,  and  under  such  reasonable  regulations 
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as  they  may  prescribe."  But  this  section  do6s  not  purport 
to  grant,  either  directly  or  by  the  permission  of  the  munici- 
pal authorities,  an  exclusive  right  to  any  one  company,  to 
lay  its  conductors  for  conducting  gas  through  the  streets  of 
a  city,  town  or  village.  A  gas  company  may  open  the  streets 
and  lay  down  its  pipes  with  the  consent  of  the  city,  under 
such  reasonable  regulations  as  the  city  may  make ;  but,  the 
right  to  give  such  consent  and  prescribe  such  regulations, 
does  not  carry  with  it  a  power  to  exclude  every  other  gas 
company,  or  to  bar  the  municipality  from  ever  using  unoccu- 
pied poi-tions  of  the  streets  for  the  same  purposes.  In  State 
V.  Cincinnati  Gas  Co,^  18  Ohio  St.  262,  289,  the  principle  is 
.  stated,  that  to  enable  the  city  council  to  grant,  by  ordinance 
in  the  nature  of  a  contract,  an  exclusive  right  to  use  the 
streets  and  alleys  of  the  city  for  the  purpose  of  laying  down 
pipes  for  carrying  gas  to  be  used  in  lighting  the  city  for  a 
term  of  twenty-five  years,  the  power  must  be  shown  to  have 
been  expressly  granted,  or  to  be  so  far  necessary  to  the 
proper  execution  of  the  powers  which  are  expressly  granted, 
as  to  make  its  existence  free  from  doubt.  Grants  by  the 
public  are  to  be  strictly  construed,  and  an  intention  to  grant 
an  exclusive  privilege  or  monopoly  is  not  to  be  implied. 
Where  exclusive  privileges  are  not  expressly  given  by  the 
charter,  they  should  not  be  held  to  be  conferred.  Morawetz 
on  Private  Corporations,  §  1057 ;  Cfharles  River  Bridge  v. 
Warren  Bridge^  11  Pet.  536,  549;  Tuckahoe  Canal  Co.  v. 
Tuckahoe  Mailroad  Co.^  11  Leigh,  42;  Shorter  v.  Smithy  9 
Gra.  517 ;  Parkershurg  Gas  Co.  v.  Parkershurg^  30  W.  Va. 
435,  4  S.  E.  Rep.  650. 

Again,  by  sec.  54,  of  the  act  of  1852,  it  is  enacted:  "The 
municipal  authorities  of  any  city,  town  or  village,  in  which 
any  gas-light  company  shall  be  organized  under  this  act,  are 
hereby  authorized  to  contract  with  any  such  corporation,  for 
the  lighting  the  streets,  lands,  lanes,  squares  and  public 
places  in  any  such  city,  town  or  village."  While  the  lan- 
guage of  this  section,  properly  construed,  authorized  the 
municipal  authorities  to  contract  with  a  gas  company  for 
Ughting  the  streets  and  other  public  places,  it  is  not,  in  the 
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absence  of  express  authorit}',  to  be  constrned  as  investing 
them,  by  implication,  with  power  to  grant  by  contract,  to 
such  company,  the  exclusive  privilege  in  perpetuity  of  sup- 
plying gas  for  the  public  lighting. 

The  city  of  Hamilton  was  not,  either  under  the  act  of 
1852,  or  under  any  l;iw  subsequently  passed,  bound  to  enter 
into  an  agreement  with  the  gas  company,  for  supplying  with 
gas  the  streets  and  other  public  places  in  the  corporate 
limits.  It  did,  however,  make  contracts  with  the  company, 
from  time  to  time,  for  that  purpose — the  last  of  which  ex- 
pired by  its  own  limitation,  on  the  first  day  of  January,  1889. 
That  the  city  performed  all  its  contract  obligations,  is  not 
denied.  And  if  the  city  did  not  see  fit  to  further  contract, 
it  was  beyond  the  power  of  the  company  to  compel  it  to  do 
BO.  Pui-suant  to  its  agreement,  the  city  purchased  gas  from 
the  company  for  over  thirty  years,  and  then  determined  to 
erect  its  own  gas  works  under  the  authority  which  had  then 
been  given  by  the  statute.  In  this,  there  was  no  destruction 
of  a  corporate  franchise  or  vested  right  of  the  company. 
The  company  still  retiiins  the  right  to  contract  with  the  city 
for  the  public  lighting,  and  to  furnish  gas  for  private  con- 
sumption. Its  pipes  and  mains  remain  undisturbed  in  the 
streets,  and  through  them  gas  may  be  conducted,  as  long  as 
the  company  will  manufacture  it.  Indeed,  there  has  been 
no  interference  by  the  city,  with  any  of  the  real  or  personal 
property  of  the  company.  It  is  conceded  in  argument  by 
the  gas  company,  that  if  the  city  were  to  supply  for  the 
public  lighting,  some  newly  discovered  or  different  agency 
than  gas,  such  for  instance  as  electricity,  the  company  would 
have  no  reason  to  complain ;  and  yet,  the  investment  of  the 
company  would  be  subject  to  no  greater  detriment  or  loss,  if 
any,  by  the  city's  manufacturing  its  own  gas,  than  by  adopt- 
ing electricity  as  a   mode  of  public  lighting. 

There  having  been  no  exclusive  franchise  granted  to  the 
Hamilton  Gas-light  Company,  either  to  open  and  use  the 
streets  for  the  introduction  of  gas  pipes  and  other  apparatus, 
or  to  supply  gas  in  perpetuum^  under  contract,  to  the  city  of 
Hamilton  for  public  consumption,  and  the  city  having  com- 
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plied  with  the  terms  of  all  written  contracts  entered  into 
with  the  company  from  time  to  time,  there  was  no  interfer- 
ence with  vested  rights,  nor  does  section  2486,  when  con- 
strued as  authorizing  the  city  to  erect  its  own  gas  works, 
become,  as  to  the  company,  a  law  impairing  the  obligation  of 
a  contract.  In  Turnpike  Co.  v.  The  State^  3  Wall.  210,  the 
state  of  Maryland  in  1812,  incorporated  a  company  to  build 
a  turnpike  road  between  Baltimore  and  Washington.  By 
its  charter,  the  company  had  power  to  take  tolls,  but,  in  re- 
gard to  its  privileges  generally,  there  was  nothing  special 
about  it.  In  1831,  the  same  state  granted  a  charter  to  a 
railroad  company  to  make  a  railroad  between  the  same  cities, 
the  line  of  which  ran  near  to  and  parallel  with  the  track  of 
the  turnpike.  The  turnpike  company  set  up  in  defense, 
that  the  railroad  had  beeu  made  not  only  under  the  authority 
of  the  state,  but  to  a  considerable  extent  with  the  state's 
money ;  the  state,  in  addition,  managing  it  largely,  and  get- 
ting  from  it  one  fifth  of  the  whole  amount  received  for  the 
transportation  of  passengers ;  that  by  incorporating  a  com- 
pany to  make  a  railroad,  with  the  grant  of  a  charter  to  the 
turnpike  company  in  force,  the  state  had  impaired  the  obli- 
gation of  a  contract.  But,  it  was  said  by  Justice  Nelson, 
in  delivering  the  opinion  of  the  court :  "  The  difficulty  of 
the  argument  in  behalf  of  the  turnpike  company,  and  which 
lies  at  the  foundation  of  the  defense  is,  that  there  is  no  con- 
tract in  the  charter  of  the  turnpike  company  that  prohibited 
the  legislature  from  authorizing  the  construction  of  the  rival 
railroad.  No  exclusive  privileges  had  been  conferred  upon 
it,  either  in  express  terms,  or  by  necessary  implication  ;  and 
helice  whatever  may  have  been  the  general  injurious  eflfects 
and  consequences  to  the  company,  from  the  construction 
and  opemtion  of  the  rival  road,  they  are  not  the  subject  of 
legal  redress." 

It  is  argued  and  claimed,  in  substance,  that,  as  long  as  the 
city  of  Hamilton  continues  to  light  its  streets,  public  grounds 
and  buil:ling3  with  gas,  the  Hamilton  Gas-light  Company,  a 
corporation  organized  under  a  general  law  passed  since  the 
adoption  of  the  present  state  constitution,  will  have,  while 
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it  exists  and  complies  with  all  statutes  of  Ohio  and  ordi- 
nances of  the  city  relating  to  gas  companies,  the  exclusive 
franchise  or  privilege,  as  against  the  city,  of  manufacturing 
and  furnishing  the  gas  required  by  the  city  for  such  public 
lighting ;  and  that  if  the  city  is  allowed,  by  virtue  of  the 
provisions  of  section  2486  to  erect  its  own  gas  works,  such 
privilege  will  be  destroyed.  The  privilege  claimed  involves 
the  imposition  of  a  burden  upon  all  tax-paying  citizens  in 
the  municipality,  for  the  purpose  of  giving  a  monopoly  to  a 
private  coi'poration  for  an  indefinite  period. 

If,  for  the  sake  of  the  argument,  the  company  ever  ac- 
quired such  a  special  privilege,  it  is  evident,  that  the  statute 
empowering  any  city  to  erect  its  own  gas  works,  as  effectu- 
ally revoked  and  repealed  the  privilege,  as  if  that  had  been 
the  declared  intent  of  the  statute.  By  section  2,  article  1, 
of  the  constitution  of  1851,  '*  No  special  privileges  or  immu- 
nities shall  ever  be  granted,  that  may  not  be  altered,  revoked, 
or  repealed  by  the  general  assembly;"  and  in  connection 
with  this  section  is  to  be  construed  section  2,  article  13, 
which  declares  that,  "Corporations  may  be  formed  under 
general  laws ;  but  all  such  laws  may,  from  time  to  time,  be 
altered  or  repealed."  The  general  law  under  which  the 
Hamilton  Gas-light  Company  was  formed,  was  subject  to  the 
limitations  and  reservations  contained  in  these  provisions  of 
the  constitution.  The  constitutional  provisions  entered  into 
the  general  law,  and  operated  as  to  all  corporations  organized 
under  it,  in  the  same  manner  as  a  reservation  to  the  legisla- 
ture embodied  in  a  special  charter.  Such  reservation  in  a 
special  charter  or  under  a  general  law,  negatives  an  intention 
on  the  part  of  the  legislature  to  confer  irrevocable  rights  up- 
on the  corporators. 

In  Shields  v.  ITie  State^  26  Ohio  St.  86,  a  consolidated  com- 
pany was  fornied  by  the  union  of  several  original  and  inde- 
pendent railroad  companies,  in  pursuance  of  the  act  of  April 
10, 1856  (4  Curwen,  2791).  Among  the  companies  forming 
the  consolidation,  were  two  companies  chartered  and  organ- 
ized before  the  adoption  of  the  present  constitution,  and 
whose  chartera  were,  therefore,  not  subject  to  the  constitu- 
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tional  provisions  above  quoted.  It  was  held  that,  the  consol- 
idated company  was  a  corporatioii  'formed  under  a  general 
law,  within  the  meaning  of  section  ^^  article  18,  of  the  con- 
stitution, and  as  such,  was  subject  to  the  limitations  and  res- 
ervations contained  in  that  section,  and  in  section  2,  article 
1,  of  that  instrument;  and  that  the  general  assembly  had 
power  to  pass  the  act  of  April  25,  1878  (70  Ohio  L.  161), 
altering  and  regulating  rates  of  fare  chargeable  by  such  con- 
solidated company.  The  case  was  taken  on  error  to  the  Su- 
preme Court  of  the  United  States  (see  95  U.  S.  819),  and 
the  judgment  of  the  state  court  was  there  afiGrmed.  It  was 
there  held  that  the  general  assembly  did  not  impair  the  obli- 
gation of  a  contract  by  prescribing  the  rates  for  the  transpor- 
tation of  passengers  by  the  new  company,  although  qne  of 
the  original  companies  was,  prior  to  the  adoption  of  the  con- 
stitution of  1851,  organized  under  a  charter  which  imposed 
no  limitation  as  to  such  rates.  The  constitutional  provision 
that,  "  no  special  privileges  or  immunities  shall  ever  be 
granted  that  may  not  be  altered,  revoked,  or  repealed  by  the 
general  assembly,'-  entered,  it  was  said  by  the  court,  into  the 
act  under  which  the  consolidation  was  made,  and  rendered 
the  corporation  created  and  the  franchises  conferred  subject 
to  repeal  and  alteration,  just  as  if  they  had  been  expressly 
declared  to  be  so  by  the  act ;  and  the  act  of  April  25,  1873, 
in  the  particular  in  question,  was  held  to  be  a  legitimate  ex- 
ercise of  the  reserved  power  of  alteration,  and  was  therefore 
valid. 

The  force  of  the  doctrine  announced  in  the  case  of  Hie 
Dartmouth  College  v.  Woodward^  4  Wheat.  518,  that  the 
creation  of  a  private  corporation  by  charter  is  such  a  grant 
as  includes  an  obligation  of  the  nature  of  a  contract  which 
no  state  legislature  can  pass  laws  to  impair,  has  been,  in  a  large 
measure,  obviated  by  the  practice  of  reserving  to  the  state 
the  right  to  alter,  revoke  or  repeal  chai*ters,  general  incorpora- 
tion laws,  and  special  privileges  and  immunities.  Whether 
such  special  privileges  and  immunities  be  designated  pro- 
perty or  a  capacity  to  acquire  and  hold  property,  a  wise 
public  policy  suggests,  that  they  should  not  be  irrevocably 
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placed  beyond  the  sovereign  control  of  the  state.  The  cor- 
poreal property  of  the  Hamilton  Gas-light  Company,  real 
and  personal,  has  remained  unimpaired, 'but  the  exclusive 
franchise  claimed  by  the  company,  as  against  the  city,  would, 
if  it  had  ever  been  acquired,  be  subject  to  the  power  vested 
by  the  constitution  in  the  general  assembly. 

Demurrer  to  the  answer  overruled^  and  petition  dismissed. 

Spbae,  J.  (dissenting).  The  proposition  is  that  the  city 
of  Hamilton  may  build  and  operate  gas  works  in  opposition 
to,  and  in  competition  with,  the  Hamilton  Gas  Company. 
Authority  for  this  action  is  claimed  to  exist  in  sec.  2486, 
Revised  Statutes,  enacted  May  7, 1869,  which  is  quoted  in 
the  majority  opinion.  I  respectfully  submit  that  the  section, 
properly  construed,  gives  no  authority  for  such  action.  In 
other  words,  that  sec.  2486  does  not  apply  to  this  case,  but 
gives  to  municipalities  power  to  erect  gas  works  only  where 
none  exist. 

I  concede  that  the  letter  of  the  section  appeara  to  give 
councils  power,  whenever  deemed  expedient  and  for  the 
public  good,  to  erect  gas  works.  But  we  should  try  to  get 
at  the  meaning  of  the  whole  statute  upon  the  subject,  and 
not  be  content  to  determine  the  rights  of  the  parties  by  a 
strict  construction  of  one  clause  only.  The  subject  matter 
should  be  considered,  and  we  should  endeavor  to  reach  the 
intent  of  the  law-makers.  Disregarding  these  considerations, 
and  reading  according  to  the  mere  letter,  would  lead  to  falsd 
and  unjust  results,  while  if  we  regard  the  subject  matter,  the 
purpose  and  object,  and  the  way  in  which  parties  whose  in- 
terests are  to  be  controlled  by  the  law  will  be  affected  bji  the 
several  parts,  we  may  hope  to  reach  rational,  just  and  sati»- 
factoiy  results. 

The  law  as  to  municipal  control  of  the  subject  of  gas  sup- 
ply is  contained  in  Revised  Statutes,  sees.  2478  to  2491,  in- 
clusive, and  to  get  at  the  meaning  and  purpose  of  the 
legislature  it  is  necessary  to  consider  the  sections  as  a  whole. 
The  controlling  provisions  are  sufficiently  set  out  in  what 
precedes  and  follows,  and  need  not  be  quoted  anew.    A 
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reading  of  them  shows  that  the  object  to  be  accomplished 
was  to  afford  means  by  which  municipal  corporations  might 
be  supplied  with  gas;  and,  having  in  mind  that  general 
policy  of  the  state,  which  has  long  obtained,  to  confine  the 
powers  of  municipalities  to  matters  which  relate  to  the  con- 
trol of  public  interests,  leaving  to  private  enterprise  the 
supplying  of  public  needs  where  the  same  can  be  better  and 
more  economically  managed  by  private  agencies,  though 
under  the  supervision  of  public  officers,  it  seems  rational  to 
say  that  this  statute,  taken  as  a  whole,  contemplates  the 
furnishing  of  gas  by  private  parties  or  corporations,  under 
the  control  of  municipal  councils ;  and  that  the  municipality 
may  itself  perform  that  office  only  in  case  of  failure  by  such 
party  or  corporation,  or  in  case  there  is  not  such  agency 
present  equipped  to  perform  the  service.  This  view  is  ap- 
parent when  we  note  with  what  care  the  contingencies  upon 
which  the  municipality  may  itself  erect  works  are  pointed 
out  in  sees.  2480  and  2482,  and  observe  the  modifying  provi- 
sion of  sec.  2481,  which  gives  the  council,  after  the  default 
mentioned  in  the  preceding  section,  authority  to  pennit  the 
company  to  use  and  occupy  the  streets,  and  of  sec.  248S, 
which  provides  that  a  temporary  failure  to  furnish  gas  shall 
not  operate  as  a  forfeiture,  unless  it  were  through  the  failure 
or  misconduct  of  the  company.  It  is  strengthened,  too,  by 
the  words  of  the  last  clause  of  2486,  ^^  or  to  purchase  any 
gas  works,  already  erected  therein."  That  is,  where  gas 
works  have  been  erected,  the  council  may  buy,  and  where 
none  have  been,  there  council  may  erect  works  at  the  ex- 
pense of  the  corporation.  If  power  to  erect  where  there  are 
alrea(^y  works  erected  is  implied  by  the  language  of  the  first 
clause,  why  add  the  words  "  already  erected  therein,"  to  the 
last  clause  ?    Surely,  they  would  be  superfluous. 

This  construction  makes  the  whole  statute  consistent,  gives 
effect  to  every  word,  clause  and  provision  of  the  entire  law, 
and  negatives  any  idea  that  it  was  the  legislative  purpose  to 
authorize  a  municipality  to  erect  and  operate  works  in  com- 
petition with  a  company  therein  duly  established ;  while  to 
give  to  section  2486  the  construction  claimed  for  it  by  tlie 
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city,  renders  wholly  nugatory  and  meaningless  sections  2480, 
and  2482 ;  for  what  possible  object  would  there  be  in  provid- 
ing as  is  there  enacted,  that  the  right  to^establish  works 
by  the  city  should  depend  upon  the  failure  of  the  company 
to  lay  mains  where  directed,  or  furnish  gas  at  prices  fixed  by 
council,  if,  under  the  same  circumstances,  the  city  had  a  like 
right  whether  the  company  so  failed  or  not  ?  Besides,  under 
a  well  known  rule  of  construction,  the  general  provision  of 
section  2486  must  give  way  to  the  special  provisions  of  sec- 
tions 2480  and  2482.  Again,  if  section  2486  is  to  receive  the 
.  construction  claimed  by  the  city,  the  effect  is  to  repeal,  by 
implication,  sections  2480  and  2482.  Repeals  by  implication 
are  not  favored. 

It  is  true  that  section  2486  is  later  in  local  position,  and 
in  a  sense,  later  in  date  of  enactment  than  2480  and  2482, 
and  much  is  claimed  for  this.  To  me  these  facts  seem  entirely 
without  practical  value.  Section  2486  first  appeared  in  the 
municipal  code,  numbered  there  section  428.  The  act  was 
entitled  "an  act  to  provide  for  the  organization  and  govern- 
ment of  municipal  corporations."  It  repealed,  with  many 
other  acts,  that  part  of  the  act  relating  to  municipal  control 
of  gas  supply  which  embodied  sections  2480  and  2482,  and, 
to  all  intents  and  purposes,  took  the  place,  as  a  symmetrical 
whole,  of  all  previous  legislation  upon  the  subject.  Now,  as 
the  statute  so  enacted  purported  to  contain  a  fuU  expression 
of  the  legislative  will,  and  to  be  treated  as  though  enacted 
simultaneously,  how  can  there  be  any  first,  or  middle,  or  last? 
To  the  rule  even  as  claimed  by  the  city  there  are  modifica- 
tions and  exceptions.  "  Nor,  as  a  statute  is  to  be  construed 
with  reference  to  other  statutes,  in  pari  materia  as  well  as  by 
a  survey  of  the  whole  context,  and  as  the  various  provisions 
are  to  be  made  to  stand  together,  if  possible,  will  such  be  the 
result,  where,  upon  a  comparison  of  the  entire  act  with  others 
upon  the  same  subject,  there  appearing  no  intention  to  change 
the  general  scheme  or  system  of  legislation  upon  the  same,  the 
earlier  provision  harmonizes,  and  the  latter  conflicts  with  such 
statute.  And  it  has  been  seen  that  a  reading  of  the  provis* 
ions  of  the  whole  statute  together,  may  give  to  earlier  sec- 
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tions  the  effect  of  restricting  the  meaning  of  later  ones,  as 
well  as  to  the  latter  the  effect  of  restricting  the  operations 
of  the  former."  •  Endlich,  sec.  188.  "  The  intention  of  the 
law  maker  is  to  be  deduced  from  a  view  of  the  whole,  and 
every  part  of  the  enactment,  taken  and  compared  together. 
He  must  be  presumed  to  have  intended  to  be  consistent  with 
himself  throughout,  and  at  the  same  time  to  have  intended 
effect  to  be  given  to  each  and  every  part  of  the  law ;  and 
from  this  it  results  that  general  language  found  in  one  part, 
is  to  be  modified  and  restricted  in  its  application,  when  it 
would  otherwise  conflict  with  specific  provisions  found  in 
another."  State  v.  Blake^  2  Ohio  St.  147 ;  See,  also,  Allen 
V.  Parish,  8  Ohio,  187 ;  Pancoast  v.  Muffin,  1  Ohio,  881 ;  Him 
V.  The  State,  1  Ohio  St.  15,  and  State  v.  Commissionera,  20 
Ohio  St.  421. 

But  the  section  will  not  bear  the  construction  claimed  for 
it  by  the  city  for  other  reasons.  This  company  was  organized 
in  1865,  under  the  act  of  May  1, 1852,  "  to  create  and  regulate 
gas-light  and  water  companies."  Its  purpose  was  to  manu- 
facture gas  and  furnish  it  for  lighting  the  streets,  and  public 
and  private  buildings  in  the  city  of  Hamilton.  This  was  a 
public  purpose.  Its  accomplishment  would  benefit  the  city 
by  enabling  it  to  more  effectually  protect  persons  and  pro- 
perty therein.  In  accepting  the  provisions  of  the  laws  then 
in  force,  the  company,  in  consideration  of  the  privilege  granted, 
undertook  to  supply  a  public  want.  This  duty  it  cannot 
avoid  or  shirk.  Neglect  of  it,  as  we  will  presently  see,  would 
subject  it  to  severe  loss  and  possible  deprivation  of  corporate 
existence.  To  avail  itself  of  the  rights  and  privileges  con- 
ferred, and  to  enable  it  to  perform  the  duty  imposed,  the 
company,  under  the  authority  and  direction  of  the  city  of 
Hamilton,  expended  large  sums  of  money  in  the  construction 
of  works  and  the  laying  of  mains  in  the  streets  of  the  city, 
and  the  furnishing  of  facilities  for  the  supply  of  gas  to  the 
city  and  its  people,  taking  upon  itself  whatever  risk  of  return 
Qpon  the  capital  thus  invested  there  might  be  in  the  venture. 
It  undertook  this  work  and  assumed  this  risk  in  view  of  the 
law  regarding  gas  companies,  and  the  power  of  municipal 
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corporations  over  them.  The  act  referred  to  authorized  the 
incorporation  of  such  companies  for  the  "  purpose  of  supply- 
ing gas  to  light  the  streets  and  public  and  private  buildings 
of  the  city,"  etc.,  the  purpose  to  be  specified  in  the  certificate 
of  incorporation,  and  when  incorporated,  the  companies  "  were 
authorized  to  caiTy  on  the  operations  named  in  the  certificate," 
without  limitation  as  to  time.  They  were  to  "have  full 
power  to  manufacture  and  sell  gas  andf urnish  such  quantities 

of  gas  as  may  be  required  in  the  city for  public  or 

private  buildings,  or  for  other  purposes."  And,  in  order  to 
accomplish  this,  were  given  power  to  lay  conductors  for  con- 
ducting gas  through  the  streets,  etc.,  with  the  consent  of  the 
municipal  authorities.  Amendments  to  the  act  gave  to  mu- 
nicipal corporations  the  power  to  regulate  the  price  at  which 
gas  companies  should  furnish  gas  to  the  city  and  to  private 
consumers,  to  fix  the  price  for  rent  of  meters,  and  to  require 
them  to  lay  pipes  and  light  such  streets  as  the  council  might 
direct.  On  failure  to  extend  pipes  as  directed,  the  city  could 
erect  works  and  lay  pipes  for  the  supply  of  such  streets,  and 
other  streets  not  lighted.  A  neglect  of  the  company  to  fur- 
nish gas  to  the  citizens,  or  other  consumers  of  gas  in  accord- 
ance with  prices  fixed  by  the  council,  would  forfeit  all  its 
rights,  and  the  city  could  then  erect,  or  authorize  any  person 
to  erect,  works,  and  supply  gas  to  the  city  and  private  con- 
sumers. Such,  in  brief,  were  the  provisions  of  law  on  the 
subject  at  the  time  of  the  incorporation  of  this  company. 
Under  this  law,  so  long  as  a  company  complied  with  every  law- 
ful requirement  to  the  public  and  to  private  consumers,  the 
public  object  of  the  statute  was  accomplished ;  and,  if  the  con- 
struction I  contend  for  be  correct,  the  right  of  the  company  to 
furnish  gas  to  the  city  and  to  private  consumers  therein,  re- 
mained unimpaired,  and  the  city  had  no  power  to  interfere 
with  the  company's  chartered  rights  by  entering  into  (iompe- 
tition  with  the  company  while  carrying  out  the  purpose  of 
its  organization.  It  is  not  pretended  that  this  company  has, 
in  any  respect,  failed  in  the  performance  of  any  lawful  re- 
quirement. 
It  will  be  borne  in  mind  that  the  city  is  but  an  agency 
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created  by  the  state  for  the  more  effectual  can'ying  out  p{ 
its  governmental  purposes.  The  city  has  such  power,  and 
sach  only,  as  is  clearly  given  by  the  state,  and,  under  the 
statute,  the  only  discretion  it  had  in  the  first  instance  was  . 
to  give  or  withhold  its  consent  to  the  use  of  its  streets  and 
grounds,  and,  having  exercised  that  in  favor  of  the  company, 
and  the  company  having  acted  on  that  consent,  its  further 
power  was  simply  to  regulate,  within  reasonable  discretion, 
the  company  in  its  operations  conformably  to  the  statute. 
If  it  has  now  power  to  do  more  than  this,  it^  is  because  of 
new  authority  derived  from  the  state.  So  that,  the  question 
at  issue  here  is,  in  reality,  between  the  gas  company  and  the 
state. 

In  effect  the  statute  gave  to  this  company  the  exclusive 
right,  so  long  as  it  complied  with  every  requirement  of  law, 
to  supply  gas  to  the  city  of  Hamilton  and  its  inhabitants. 
This  right  was  upon  condition  of  performance  of  the  re- 
quired service  by  the  company,  an  object  beneficial  to  the 
community,  and  was  a  grant  of  a  franchise  vested  in  the 
state.  Based  as  it  was  upon  abundant  consideration,  and 
there  being  competent  parties  and  a  lawful  subject  matter, 
the  transaction  was,  in  all  essential  particulars,  a  contract 
between  the  state  and  the  company,  and  if,  as  I  claim,  and 
think  can  be  maintained,  there  was  granted  an  exclusive 
right,  any  taking  back  by  the  state  in  the  manner  proposed 
would  be  a  violation  of  that  contract,  and  would  result  in 
the  taking  of  private  property  without  compensation.  The 
extent  to  which  such  contract  may  be  changed  under  the 
constitutional  power  to  alter  or  repeal  will  be  considered 
further  on. 

By  the  act  referred  to,  the  general  assembly  did  not  part 
with  the  police  power  and  duty  of  protecting  the  public 
healtli,  the  public  morals,  and  the  public  safety,  and  hence 
such  contract  was  not  in  excess  of  the  power  of  that  body. 
New  Orleans  Gas  Co.  v.  Louisiana  Light  Oo.^  115  U.  S.  650 ; 
Louisville  Gas  Co,  v.  Citizens'  Gas  Co.^  ibid.  683. 

But  it  is  insisted  that  the  franchise  of  the  company  is  a 
mere  license ;  that  the  companj^  took  it  subject  to  the  power 
Vol.  xlvii.— 6 


Digitized  byLjOOQlC 


82  SUPREME  COURT  OF  OHIO. 

State  ex  rel.  v.  City  of  Hamilton. 

of  the  state,  at  any  time,  without  regard  to  the  question  of 
performance  of  duty  by  the  company,  to  vary  it  by  a  new 
law,  or,  indeed  to  destroy  it  altogether.  In  other  words,  the 
position  of  the  city  is  that  the  state  has  the  right  at  any  time 
to  abandon  the  obligation  it  incui-s  where  it  creates  a  cor- 
poration for  the  express  purpose  of  performing  a  public  ser- 
vice, and,  by  a  change  in  the  law,  it  can  itself  do,  by  its 
agent  the  city,  the  very  thing  it  created  the  corporation  to 
do,  without  making  compensation  for  the  material  property, 
necessary  to  its  business,  which  the  company  has  acquired. 
This  claim  is  grounded  on  sec.  2,  of  article  18,  of  the  consti- 
tution. That  section  reads:  "Corporations  may  be  formed 
under  general  laws,  but  all  such  laws  may,  from  time  to  time, 
be  altered  or  repealed."  This  section  should  not  be  looked 
at  alone,  but  in  connection  with  other  sections  of  the  same 
instrument.  The  inviolability  of  contracts  secured  b}'  sec. 
28,  of  article  2,  which  provides  that  "the  general  assembly 
shall  have  no  power  to  pass laws  impairing  the  obliga- 
tion of  contracts,"  and  the  protection  thrown  around  private 
property  by  sec.  19,  article  1,  which  ordains  that  "  private 
property  shall  ever  be  held  inviolate,  but  subservient  to  the 

public  welfare " and  when  taken  for  public  use  in 

time  of  peace  "a  compensation  therefor  shall  first  be  made 
in  money,"  afford  considerations  just  as  binding  upon  the 
public  conscience — and  which,  I  submit,  ought  to  be  just  as 
binding  on  the  conscience  of  courts — as  the  injunctions  con- 
tained in  the  section  first  quoted ;  and  if  the  effect  of  a  pro- 
posed alteration  or  repeal  is  to  violate  a  contract  between 
the  state  and  some  of  its  citizens,  in  such  way  as  to  result 
in  the  taking  of  private  property  without  compensation,  then 
such  change  cannot  be  made  without  violation  of  the  clauses 
last  quoted.  If,  therefore,  in  the  given  instance,  a  contract 
has  been  made  which  it  would  be  a  violation  of  sec.  28  to 
repudiate,  the  power  given  by  sec.  2,  article  13,  must  be  con- 
strued to  be  a  power  to  control  and  regulate,  not  a  power  to 
destroy  and  confiscate.  The  repeal  provided  for  by  article 
13,  looks  to  a  repeal  of  the  charter;  that  has  not  been  at- 
tempted by  the  enactment  of  sec.  2486.     The  corporation,  as 
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Buch,  under  either  construction  of  that  section,  still  survives. 
And  while,  if  the  construction  claimed  by  the  city  is  correct, 
the  effect  would  be  the  equivalent  of  a  repeal  of  the  charter, 
no  such  purpose  appears  in  that  section ;  which  affords  addi- 
tional ground  for  rejecting  that  construction.  The  state  can- 
not, by  right,  more  than  can  an  individual,  repudiate  its 
contracts  withput  making  the  other  party  whole.  That  alter- 
ations, in  a  case  like  the  present,  may  go  only  to  the  manner 
of  exercising  the  power  conferred,  is  sustained  by  abundant 
authority.  Hyatt  y.  McMahan^  25  Barb.  457 ;  2  Morawetz, 
sec.  1095,  and  following.  "The  power  of  alteration  and 
amendment  is  not  without  limit.  The  alterations  must  be 
reasonable;  they  must  be  made  in  good  faith,  and  be  consist- 
ent with  the  object  and  scope  of  the  act  of  incorporation. 
Sheer  oppression  and  wrong  cannot  be  inflicted  under  the 
guise  of  amendment  and  alteration.  Beyond  the  sphere  of 
the  reserved  powers,  the  vested  rights  of  property  of  corpo- 
rations, in  such  cases,  are  surrounded  by  the  same  sanctions 
and  are  as  inviolate  as  in  other  cases."  Shields  v.  Ohio^  5 
Otto,  325.  "  That  this  power  has  a  limit  no  one  can  dispute. 
All  agree  that  it  cannot  be  used  to  take  away  property  al- 
ready acquired  under  the  operation  of  the  charter,  or  deprive 
the  corporation  of  the  fruits  actually  reduced  to  possession, 
of  contracts  lawfully  made."  Chief  Justice  Waite,  in 
Sinking  Fwnd  Oases^  9  Otto,  700.  To  like  effect  are  the  de- 
cisions of  the  Supreme  Court  of  Massachusetts,  where  a 
statute  embodies  substantially  the  provision  of  sec.  2,  of 
article  18,  of  our  constitution.  In  Commonwealth  v.  Essex 
Co.^  18  Gray,  289,  the  court  says:  "The  Essex  Co.,  having 
made  and  maintained  a  fishway  in  the  dam  across  the  Mer- 
rimac  river,  to  the  satisfaction  of  the  county  commissioners,  as 
required  by  their  charter,  and  having  duly  accepted  the  act 
authorizing  them  to  increase  their  capital  stock  on  condition 
that  they  should  be  liable  for  all  damages  occasioned  by  their 
dam  to  the  owners  of  fish  rights  above  it,  and  having  paid 
large  sums  of  money  for  such  damages,  cannot  afterward  be 
required  by  the  legislature,  in  the  exercise  of  their  power  to 
regulate  fisheries,  to  make  different  fishways,  notwithstanding 
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the  Rev.  Stats.,  c.  44,  §  28,  reserving  to  the  leg^lature  the 
right  to  amend,  alter  or  repeal  charters."  And  Chief  Justice 
Shaw,  in  the  opinion,  says:  "The  power  of  repeal  is  limit- 
ed and  qualified,  and  was  so  considered  in  the  case  of  Crease 

V.  Bahcock^  23  Pick.  834 Where,  under  power  in  a 

charter,  rights  have  been  acquired  and  become  vested,  no 
amendment  or  alteration  of  the  chai*ter  can  take  away  the 
property  or  rights  which  have  become  vested  under  a  legiti- 
mate exercise  of  the  powers  granted."  In  Comynissianers 
V.  Holyohe  Co.y  104  Mass.  446,  the  holding  is:  "The  pro- 
vision of  the  Rev.  Stats.,  c.  44,  §  28,  and  Gen.  Stats.,  c.  68, 
s.  41,  declaring  that  acts  of  incorporation  shall  be  subject 
to  amendment,  alteiation  or  repeal  at  the  pleasure  of  the 
legislature,  reserves  to  the  legislature  the  authority  to  make 
any  alteration  or  amendment  of  a  charter  granted  subject  to 
it,  which  will  not  defeat  or  substantially  impair  the  object 
of  the  grant  or  any  rights  vested  under  it,  and  which  the 
legislature  may  deem  necessary  to  secure  either  that  object 
or  other  public  or  private  rights."  This  language  is  quoted 
with  approval  by  MoRTOK,  J.,  In  Parker  v.  Railroctd^  109 
Mass.  506,  and  there  is  no  doubt  that  it  is  the  settled  doc- 
trine of  that  state  upon  the  subject,  nor  that  the  decisions 
cited  frbm  the  reports  of  the  Supreme  Court  of  the  United 
States  settle  the  same  rule  for  that  court.  The  law  has  not 
been  settled  otherwise  in  this  state,  and  it  is  respectfully 
submitted  that  the  present  case  affords  a  good  opportunity 
to  settle  it  right. 

Had  the  general  law  of  the  state  in  force  when  the  gas 
company  was  organized  been  incorporated  in  a  special  char- 
ter, it  could  not  have  formed  a  more  essential  part  of  the 
contract,  or  clothed  the  company  with  greater  powers. 
While  the  act  of  May  1, 1852,  does  not,  in  terms,  give  an 
exclusive  right  to  the  company,  yet  if  such  right  is  necessary 
in  order  to  fully  accomplish  the  object  of  the  statute,  the 
result  is  the  same.  The  right  to  furnish  gas  thus  vested  in 
the  company  was  an  exclusive  right  because,  so  long  as  the 
company  complied  with  the  law  in  the  full  performance  of 
its  duty,  it  had  the  right  to  furnish  all  gas  required.     ^'  Full 
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power to  manufacture  and  sell,  and  to  furnish  such 

quantities  of  gas* as  may  be  required  in  the  city," 

is  the  language  of  the  grant.  This  implied  that  neither  the 
city,  nor  any  person  or  corporation  deriving  its  powers  from 
the  state,  could  have  a  like  right,  for  it  would  be  impossible 
for  the  two  rights  to  exist  together.  It  is  not  more  impossi- 
ble, in  physics,  for  two  bodies  to  occupy  the  same  space  at 
the  same  time  than  it  would  be  for  two  distinct  organizations 
to  occupy  the  streets  of  Hamilton  in  a  way  to  furnish  gas 
to  the  city,  and  to  furnish  the  city  and  its  people  all  the  gas 
that  might  be  required.     If  one  did  the  other  could  not. 

As  to  the  purpose  of  the  city  in  the  erection  of  the  con- 
templated works,  it  may  not  be  of  the  first  importance  to 
determine  whether  it  is  intended  to  furnish  gas  for  private 
consumption  or  not.  The  company  alleges  that  such  is  the 
purpose.  The  response  is  that  no  action  has  been  taken 
towards  furnishing  gas  for  private  consumption ;  but  the  de- 
fendant cannot  say  what  action,  if  any,  the  city  will  in  the 
future  take.  This  falls  short  of  a  disclaimer  of  the  intent 
charged,  and  when  it  is  remembered  that,  by  an  almost  unan- 
imous vote  of  the  electors,  the  scheme  of  building  works 
was  approved,  it  needs  no  prophetic  vision  to  see  that,  if  pri- 
vate consumers  can  exercise  choice,  so  soon  as  the  city  is 
disposed  to  furnish  gas  to  them,  the  demand  upon  the  com- 
pany for  gas  from  all  sources  will  practically  cease.  So 
that  the  proposition  that  the  contracting  and  operating  pf 
gas  works  by  the  city,  would  work  practical  confiscation  of 
the  property  of  the  gas  company  seems  clear.  With  the 
power  to  fix  the  price  at  which  the  company  must  furnish 
gas,  and  the  power  to  fix  its  own  price  for  that  manufactured 
by  itself,  whatever  might  be  the  wish  of  private  consumers, 
«elf  interest  would  determine  their  choice,  and  real  competi- 
tion would  be  impossible.  Such  competition  would  not  only 
prevent  the  company  from  further  receiving  benefit  under  its 
franchise,  but  would  practically  destroy  the  value  of  its  pro- 
perty. Though  not  an  actual  physical  taking  of  the  property, 
thei'e  would  be  such  practical  destruction  of  the  common  and 
necessary  use,  as  would  be  equivalent  to  a  taking,  and  this 
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would  be  **a  taking"  within  the  meaning  of  sec.  19,  art.  2, 
9upra^  and  within  the  meaning  of  the  Federal  Constitution. 
PumpeUy  v.  O-reen  Bay  Co.^  13  Wall.  166. 

The  construction  of  the  statute  claimed  by  the  city  is  not 
reasonable.  It  shocks  the  moral  sense.  To  admit  that  the 
legislature,  after  having,  by  laws  enacted  prior  to  the  organi- 
zation of  this  company,  held  out  to  gas  companies  an  in- 
ducement to  invest  large  amounts  of  money  in  works  and 
pipes  for  the  pui-pose  of  establishing  their  business  of  fur- 
nishing "  such  quantities  of  gas  as  may  be  required,"  would, 
when  the  expenditure  had  been  made  on  the  faith  of  the 
power  granted,  by  an  amendment,  give  to  municipal  corpora- 
tions the  power  to  embark  in  the  same  business,  to  supply 
the  same  want,  and  thus  place  the  property  of  gas  companies 
wholly  within  the  control  of  municipalities,  acting  on  the  ca- 
price of  city  councils,  or  the  impulsive  vote  of  the  people,  is  to 
presume  a  lack  of  good  faith  in  matters  of  state  which  would 
be  dishonorable  between  individuals.  A  statute  ought  not 
to  receive  a  construction  warranting  such  a  conclusion,  un- 
less its  terms  are  so  direct  and  unambiguous  as  to  admit  of 
no  other  construction ;  and  if,  to  give  the  construction  con- 
tended for,  would  result  in  an  interference  with  vested  pri- 
vate rights,  and  cause  the  state  to  legislate  back  to  itself, 
the  franchises,  rights  and  privileges,  which  it  had  created, 
and  thus  destroy  the  corporeal  property  of  the  corporation 
without  compensation,  then  such  construction  is  not  permis- 
sible, because  it  drives  us  to  the  conclusion  that  the  statute 
is  unconstitutional.  Sinking  Fund  Uases^  99  U.  S.  718.  "A 
statute  should  not  receive  a  construction  which  makes  it 
conflict  with  the  constitution,  if  a  different  interpretation  is 
practicable."     Burt  v.  Battle,  81  Ohio  St.  116. 

It  seems  to  be  feared  that  this  gas  company  cannot  be  ac- 
corded the  right  given  it  by  the  statute  under  which  it  was 
organized  to  furnish  the  gas  that  may  be  required  in  the  city 
of  Hamilton,  because  to  do  so  would  be  a  violation  of  the  clause 
of  the  constitution  (sec.  2,  Art.  I.),  which  forbids  the  legis- 
lature to  grant  special  privileges  that  may  not  be  altered,  re- 
voked, or  repealed,  and  because  there  would  thus  be  created 
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a  monopoly.  If  this  is  seiiously  urged  the  answer  to  it  is, 
that  no  special  privilege  or  immunity  is  created  because  all 
citizens  in  Ohio  had  equal  right,  under  the  law,  to  organize 
a  corporation  for  the  purpose  of  doing  what,  in  the  nature  of 
things,  only  one  organization  could  do,  namely,  supply  the 
need  of  the  city  of  Hamilton  for  gas,  and  no  monopoly,  in 
any  objectionable  sense,  was  or  could  be  created,  because  the 
company  was  absolutely  within  the  control  of  the  city  as  to 
the  price  of  its  commodity,  and,  in  all  essential  particulars, 
in  the  conduct  of  its  business  with  the  public.  It  is  not  wise 
to  be  too  easily  disturbed  by  the  cry  of  "  special  privileges," 
and  "  monopoly."  Those  terms  became  odious  from  the  fact 
that  in  England,  by  law,  or  by  royal  prerogative,  lettera  pa- 
tent to  particular  individuals,  were  granted  to  conduct  cer- 
tain lines  of  business,  or  trade  in  certain  commodities,  to  the 
exclusion  of  all  others,  which  resulted  in  the  restriction  of 
production,  the  impairment  of  the  quality  of  the  article  pror 
duced,  the  enhancement  of  prices,  and  the  enrichment  of  the 
few  and  impoverishment  of  the  many,  and  it  was  to  forever 
prevent  such  enactments  that  the  section  of  the  constitution 
referred  to  was  ordained.  But  no  such  result,  in  either  aspect, 
could  possibly  ensue  in  the  case  we  are  considering,  and 
hence  no  valid  objection  on  the  ground  urged,  exists.  On 
the  other  hand  the  business  of  this  company  was  a  business 
of  a  public  character,  at  least  so  far  as  supplying  the  needs 
of  the  city  was  concerned.  It  was  a  want  which  the  state 
might,  directly,  or  through  a  proper  agency,  supply  by  con- 
tract. In  principle  the  case  is  not  essentially  dififerent  from 
that  where  the  state  lets  to  a  bidder,  where  but  one  appears, 
the  right  to  erect  some  public  work.  The  advantage,  if  any 
results,  may  extend  over  a  longer  time,  and  it  may  not ;  but 
however  that  may  be,  all  citizens,  having  the  means,  have 
an  equal  right  and  opportunity  to  avail  themselves  of  the  ad- 
vantage. In  this  case  the  state  held  out  the  inducement  to 
all  citizens  to  organize  for  the  purpose  of  supplying  a  public 
want  of  municipal  communities.  The  incorporators  of  the 
Hamilton  Gas  Company  accepted  the  state's  proposition  as 
regards  the  city  of  Hamilton.     No  other  citizens  did  accept 
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it.  The  company  then  went  forward,  and,  in  all  respects, 
performed  the  duty,  complied  with  the  law  as  it  then  was, 
and  with  all  amendments  as  to  its  proper  regulation  which 
have  since  been  enacted.  With  what  grace  can  the  state 
now  say  to  it  you  must  withdraw,  and  leave  to  another 
agency  the  performance  of  the  duty  we  entrusted  to  you, 
and  lose  the  value  of  the  property  you  have  acquired  in  per- 
forming that  duty,  property  which,  from  its  nature,  can 
neither  be  removed  nor  profitably  applied  to  any  other  pur- 
pose? And,  from  a  moiul  standpoint,  as  well  might  the 
state,  after  it  had  contracted  with  a  citizen  to  erect  a  public 
building,  and  after  he  had  procured  his  material,  constructed 
his  machinery,,  and  employed  his  labor,  ignore  its  contract, 
purchase  its  own  material,  construct  its  own  machinery,  and 
proceed  with  the  public  work. 

Attention  is  called  to  the  statute,  sec.  2485,  which  forbids 
councils  to  agree  with  any  person  or  company  to  give  or 
continue  the  exclusive  privilege  of  using  the  streets,  etc., 
for  the  purpose  of  conveying  gas.  The  bearing  of  the  sec- 
tion upon  the  question  is  not  perceived,  but  if  it  has  appli- 
cation, in  principle,  it  is  enough  to  say  that  no  such  provision 
existed  at  the  time  of  the  organization  of  the  Hamilton  Gas 
Company. 

The  decision  in  State  v.  Cincinnati  Gas  Co.^  cited  in  the 
majority  opinion,  would  seem  not  to  have  close  application 
to  the  case  at  bar.  That  was  upon  a  question  of  the  power 
of  a  municipal  corporation  to  grant  an  exclusive  right  to  a 
gas  company ;  this  case  raises  the  question  whether  the  state 
can  grant  such  right,  and  if  so,  whether  after  the  right  has 
been  granted,  it  can  be  taken  away  to  the  destruction  of  the 
company's  plant?  Turnpike  Co.  v.  The  State,  3  Wall.  210, 
is  also  cited.  The  cases  are  hardly  parallel.  Had  the  Mary- 
land legislature  undertaken  to -authorize  another  turnpike 
company  to  build  and  operate  a  turnpike  over  the  same  road, 
with  authority  to  fix  the  tolls  to  be  charged  by  the  rival 
company,  there  would  have  been  a  question  similar  to  the 
one  here  being  considered.  The  other  cases  cited  in  the 
majority  opinion,  as  to  the  question  of  vested  rights,  will  lie 
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found  of  like  import,  and  it  is  respectfully  submitted  that 
the  holdings  do  not  sustain  the  city's  claim.  The  conti'o- 
versies  arose  between  companies  supplying  similar  wants 
but  in  a  wholly  different  way,  and  occupying  different  ground. 
Ours  is  a  case  of  the  state  itself  proposing,  against  a.  com- 
pany, to  supply  the  identical  public  want,  by  the  identical 
means,  and  upon  the  same  ground.  In  Shields  v.  The  State 
the  power  exercised  was  one  of  regulation.  No  one  has 
claimed  that  this  may  not  be  done.  The  Hamilton  Gas  Com- 
pany is  not  resisting  regulation. 

Nor  would  a  judgment  of  ouster  work  injustice  to  the 
city,  for  before  the  expenditure  of  any  money  or  the  inpur- 
ring  of  any  obligation  on  the  part  of  the  city,  it  was  duly 
notified  of  the  claims  of  the  company,  and  that  legal  action 
would  be  taken  to  enforce  them. 

It  is  not  assumed  that  there  is  any  vestud  right  in  the  gas 
company  to  light  the  city  of  Hamilton.  It  was  to  f uinish 
foh(tt  gas  might  be  required.  So  that,  when  gas  is  not  longer 
required  the  right  ceases.  The  city  may  return  to  oil  or 
gasoline,  or  adopt  some  newer  agency,  as  electricity,  and  the 
people  may  refuse  to  burn  gas ;  and  of  this  the  gas  company 
cannot  complain,  because  its  rights  are  not  invaded.  That 
a  time  might  come  when  gas  would  not  be  required,  was  one 
of  the  risks  the  company  assumed.  But  so  long  as  the 
streets,  public  grounds  and  buildings  of  the  city  are  to  be 
lighted  with  gas»  the  right  of  this  gas  company  to  do  that 
lighting,  it  seems  to  me,  cannot  be  lawfully  denied.  Of 
course  it  is  subject  to  the  control  of  the  city  in  all  the  particu- 
lars specified  in  the  statute  under  which  it  was  organized, 
and  in  later  statutes  relating  to  regulation.  Under  such  au- 
thority the  power  of  the  city  to  regulate  is  ample.  This 
regulation,  however,  is  confined  to  the  carrying  out  of  the 
purpose  for  which  the  company  was  organized.  While  it 
may  regulate,  it  may  not  destroy. 

The  contention  of  the  city  shocks  the  sentiment  of  com- 
mon justice.  It  is  opposed  to  the  general  policy  of  tlie 
national  government,  as  shown  by  the  decisions  of  its  high- 
est court,  and  the  action  of  its  executive  officer's,  and  to  that 
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of  our  own  state.  An  instance  is  referred  to  by  counsel. 
Turnpike  companies  and  plank-road  companies  were  author- 
ized by  statute,  and  many  toll-roads  were  built  in  various 
parts  of  the  state,  with  right  to  take  toll  from  all  travelei-s. 
When  the  state  sought  to  resume  the  power  granted,  provi- 
sion was  made  by  statute  (sec.  8036  Revised  Statutes)  by 
which  the  companies  should  be  paid  for  their  property,  and 
commissioners  of  counties,  where  these  roads  were  located, 
were  authorized  and  required  to  purchase  the  property  of 
such  companies  within  the  county,  and  to  Lssue  bonds  for  the 
payment  of  the  same.  Under  this  act,  as  is  stated,  Butler 
county  alone  has  paid  over  forty  thousand  dollars.  In  its 
action  in  this  matter  the  state  has  been  governed  by  the 
plainest  principle  of  justice  and  fair  dealing.  The  same 
principle  applied  to  the  aflfaira  of  the  city  of  Hamilton  and 
the  gas  company  would  require  that,  if  the  city  desires  to 
engage  in  the  gas  business,  it  should  undertake  to  avail  it- 
self of  the  power  given  in  sec.  2486,  and  endeavor  to  buy 
the  works  already  in  operation  there. 


The  State  ex  bel.  v.  Ellet  et  al. 

Constitutional  Law — Laws  of  a  General  Nature, 

The  act  entitled  **  an  act  to  require  the  county  commisaioners  in  any  county 
having  a  population  at  the  census  of  ISdO,  of  43,788,  and  containing  a 
city  of  the  second  class,  third  grade,  to  provide  a  depositary  for  the 
county  funds,  and  for  other  purposes,"  (86  Ohio  Laws,  70,)  is  a  law  of 
a  general  nature,  applicable  only  to  Summit  county,  (there  being  no 
other  county  having  the  specified  population  and  containing  a  city  of 
the  designated  class  and  grade,)  and  is  in  conflict  with  section  2(5  of 
article  2  of  the  constitution  of  this  state,  which  requires  that  ''all  laws 
of  a  general  nature,  shall  have  a  uniform  operation  throughout  the 
sUte.** 

(Decided  Jan.  21,  1890. 

Quo  Wakranto. 

The  petition  charges,  tiiat  the  defendants,  claiming  to  Ire 
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oommissioners  of  Summit  county,  have  since  the  2d  day  of 
September,  1889,  usurped,  assumed,  and  exercised  the  power 
and  franchise  to  award  and  loan,  at  a  rate  of  interest  not  less 
than  two  per  centum,  the  moneys  that  ar&,  or  may  be  in  the 
county  treasury  of  that  county,  '^  to  such  banks  situated  in 
said  county,  and  duly  incorporated  under  the  laws  of  this 
state,  or  of  the  United  States,  as  they  may  select,  that  offer 
the  highest  rate  of  interest  therefor,  and  such  moneys  to  take, 
and  the  same  to  withhold  from  the  custody  of  the  treasurer 
of  said  county;"  and  prays  that  they  be  required  to  show 
by  what  right  they  claim  to  hold  and  exercise  such  power 
and  franchise,  and  for  the  proper  judgment  of  ouster  there- 
from. The  defendants,  by  their  answer,  admit  that  they  are 
the  commissioners  of  Summit  county,  and  allege  that  they 
are  exercising  the  power  and  franchise  referred  to  in  the 
petition,  under  and  by  virtue  of  the  authority  of  the  act  of 
the  general  assembly,  entitled  "  an  act  to  i-equire  the  county 
commissioners  of  any  county  having  a  population  at  the  cen- 
sus of  1880,  of  48,788,  and  containing  a  city  of  the  second- 
class,  third  grade,  to  provide  a  depositary  for  the  county 
funds,  and  for  other  pui-poses,"  passed  March  11,  1889,  and 
which  took  effect  on  the  1st  day  of  September,  1889. 

The  state  demurs  to  the  answer,  claiming  that  the  statute 
18  unconstitutional. 

Such  provisions  of  the  statute  as  are  deemed  material  to 
the  decision  of  the  case  are  referred  to  in  the  opinion. 

D.  K.  Watson,  At'y  Gen'l,  Oviatt  ^  Allen  and  Vori%  ^ 
Voris^  for  plaintiff. 

It  being  admitted  in  the  record  that  the  county  of  Summit 
is  the  only  county  in  the  state  having,  or  that  can  have,  the 
exact  population  of  43,788  at  the  census  of  1880,  and  con- 
taining a  city  of  the  second  class,  third  grade,  the  conclu- 
sion necessarily  follows  that  the  act  set  up  by  the  defendants 
in  their  answer  in  bar  of  this  action,  is  local  in  its  opemtion 
The  law  is  of  a  general  nature  and  the  inhibition  of  the  con- 
stitution makes  the  act  void  so  far  as  it  confers  special  powers 
upon  the  commissioners  of  Summit  county.     Constitution, 
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Sec.  26,  Art.  2 ;  State  v.  Mitchell,  31  Ohio  St.,  607 ;  State  v. 
Pt^A,  43  Ohio  St.,  98;  State  v.  Anderaow,  44  Ohio  St.,  247 ; 
State  V.  Covington,  29  Ohio  St.,  102 ;  Lehman  v.  McSride^ 
15  Ohio  St.,  605 ;  Atkinson  v.  Railroad  Co,,  15  Ohio  St.  35. 
The  principle  by  which  we  may  determine  what  is  and  what 
is  not  a  general  law,  may  be  found  in  the  following  cases : 
Kelly  V.  State,  6  Ohio  St.,  269 ;  McCHll  v.  Stoite,  34  Ohio  St., 
238 ;  State  v.  Pugh,  43  Ohio  St.,  98 ;  State  v.  iKpp,  38  Ohio 
St.,  199;  34  Ohio  St.,  440. 

George  W.  Lieher,  Prosecuting  Attorney,  and  Powell,  Owen, 
Rickets  ^  Black,  for  defendants. 

The  first  question — the  first  test  is — ^is  the  act  a  general 
one  ?  This  is  settled  by  the  pleadings.  They  present  the 
act  to  the  court  as  a  local  and  special  one.  This  entirely  re- 
moves it  from  the  operation  of  the  provision  which  it  is  claimed 
has  inhibited  it,  unless  it  is  so  far  of  a  general  nature  that  it 
must  be  uniform  in  its  operation  or  fail.  There  is  nothing 
ill  the  constitution  which  stands  in  the  way  of  local  and  spe- 
cial legislation.  This  is  within  the  general  grant  of  legis- 
lative power.  Some  of  the  wisest,  most  useful  and  most 
necessary  legislation  of  our  state  has  assumed  a  local  and  spe- 
cial form. 

If  we  correctly  interpret  the  argument  of  counsel  for  the 
relator,  they  stand  upon  the  proposition  that  if  the  act  in 
question  is  upon  a  subject-matter  which  has  been  made  the 
subject  of  a  general  act,  it  is  an  act  of  a  general  nature ;  and 
not  having  a  uniform  operation  throughout  the  st<ite,  it  is 
within  the  inhibition  of  Sec.  26,  Art.  2,  of  the  constitution. 
Whatever  may  have  been  said  by  judges  of  this  court  upon 
this  question,  it  is  now  thoroughly  well  established  that  such 
is  not  the  law  of  Ohio.  29  Ohio  St.,  102 ;  38  Ohio  St.,  54, 
455;  43  Ohio  St.,  Ill;  StaU  v.  Shearer,  46  Ohio  St.,  275; 
State  v.  The  Judges,  21  Ohio  St.,  1 ;  State  v.  Covington,  29 
Ohio  St.,  102;  McQUl  v.  The  State,  34  Ohio  St.,  228.  We 
respectfully  refer  the  court  to  the  cases  cited  in  McGill  v. 
State  and  State  v.  Shearer. 

If  the  act  should  be  held  to  opemte  upon  the  school  funds 
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by  reason  of  this  constitutional  objection,  there  is  no  reason 
shown  in  the  act  itself  why  the  entire  act  should  perish. 
Cooley's  Con.  Lim.  sec.  212,  page  178. 

Williams,  J.  The  particular  provision  of  the  constitu- 
tion with  which  the  statute  is  claimed  to  be  in  conflict,  is 
section  26  of  article  2,  which  requires  that  "  All  laws,  of  a 
general  nature,  shall  have  a  uniform  operation  throughout 
the  state." 

This  provision  of  the  constitution,  it  has  been  uniformly 
held  by  this  court,  is  mandatoiy  and  not  directory  merely. 
State  V.  KeUy,  6  Ohio  St.  269 ;  Falk,  Exp.,  42  Ohio  St.  688 ; 
State  V.  Paweri,  88  Ohio  St.  64,  63.  In  the  language  of 
Scott,  J.,  in  Kelly  v.  State,  6  Ohio  St.  269,  it  is  "  a  general, 
unqualified  and  positive  prohibition  or  limitation  of  legisla- 
tive power,  forbidding  the  giving  of  a  partial  operation  to 
any  law  of  a  general  nature — or  in  its  own  affirmative  terms, 
requiring  that  a  unifoi'm  operation  throughout  the  state  shall 
be  given  to  all  laws  of  a  general  nature." 

The  purpose  of  the  provision,  and  the  evils  intended  to 
be  remedied  by  it,  have  been  repeatedly  declared,  and  pointed 
out  in  the  decisions  of  this  court.  In  Lehman  v.  McBride^ 
16  Ohio  St.  606,  it  is  said  that, "  Under  the  former  constitution, 
laws  having  a  general  subject  matter,  and  therefore,  '  of  a 
general  nature,'  were  frequently  limited  expressly,  in  their 
operation,  to  one  or  more  counties,  to  the  exclusion  of  other 
portions  of  the  state.  As  a  consequence,  on  the  same  sub- 
ject, there  might  be  one  law  for  Hamilton  county,  another 
for  Franklin,  and  still  a  third  for  Ashtabula.  This  naturally 
led  to  improvident  legislation,  enacted  by  the  votes  of  legis- 
lators who  were  indifferent  in  the  premises,  because  their 
own  immediate  constituents  were  not  affected  by  it.  To 
arrest,  and,  for  the  future,  prevent  this  evil,  the  provision  in 
question  was  inserted  in  the  present  constitution."  Upon 
this  subject  it  was  said,  by  Botnton,  J.,  in  McGill  v.  State, 
34  Ohio  St.  228,  that  "  A  general  law,  that  land  should  not 
be  sold  upon  execution  for  less  than  two  thirds  of  its 
appraised  value   was  excluded  from  operation  in  several 
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counties  by  local  enactment.  There  were  different  laws  in 
different  counties  respecting  the  descent  and  distribution  of 
intestate  property.  Some  statutes  defining  legal  offenses 
were  excluded  in  their  operation  from  a  large  part  of  the 
state ;  and  different  penalties  for  a  violation  of  the  same  act, 
were,  in  some  instances,  provided  for  different  localities. 
These  are  examples  of  the  legislation,  to  prevent  which  in 
the  future,  and  the  mischief  resulting  from  it,  this  provision 
of  the  constitution  was  adopted."  And  see  JWi,  J&p.,  42 
Ohio  St.  638. 

Whether  a  statute  be  a  law  of  a  general  nature  or  not,  de- 
pends, it  is  conceded,  upon  its  subject  matter,  and  not  upon 
its  form ;  and,  hence,  to  come  within  this  constitutional  inhi- 
bition, it  is  not  necessary  that  the  statute  be  general  in  form. 
Nor,  can  it  be  maintained  that  because  the  act  is  local  in 
form,  it  must  be  presumed  that  there  was  some  sufficient 
local  necessity  for  its  enactment ;  for  this  would  totally  de- 
feat the  provision  of  the  constitution.  If  it  must  be  assumed, 
merely  because  the  statute  has  been  enacted,  that  the  legis- 
lature had  information  showing  that  there  was  a  necessity 
for  such  legislation  with  respect  to  the  particular  locality,  it 
would  follow  that  all  legislation,  local  in  form,  must  be  up- 
held, however  general  the  nature  and  subject  matter  of  such 
legislation  might  be.  Speaking  upon  this  subject,  Okey,  J., 
in  the  opinion  in  Falk^  Exp.  aupra^  says :  "  We  are  not  will- 
ing, nor  are  we  permitted,  to  adopt  any  such  rule  of  construc- 
tion ;  and,  indeed,  to  do  so  would  be  in  effect  to  unsay  what 
we  have  deliberately  said  as  to  the  mandatory  character  of 
the  constitutional  provision  we  are  considering." 

The  statute  in  question,  purports  to  be  general,  applying 
to  all  counties  of  a  designated  class,  and  to  establish  for  them 
a  general  system  of  law  regulating  the  custody,  investment 
and  disbui-sement  of  their  public  funds  and  revenues.  But 
it  is  admitted  by  the  answer,  that  Summit,  is  the  only  county 
in  the  state  coming  within  the  description  of  the  statute,  and 
hence,  the  only  one  to  which  it  can  apply.  And,  inasmuch, 
as  no  other  county  can  ever  come  within  the  operation  of  the 
statute,  there  is  no  gi*ound  for  the  application  of  that  rule  of 
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classification,  under  which,  legislation  applicable  to  classes 
of  mnnicipal  corporations,  into  which  others  may  enter,  or  be 
admitted  by  the  increase  of  population,  has  been  frequently 
sustained  by  this  court.    Slate  v.  Anderson,  44  Ohio  St.  247. 

The  act,  in  substance,  provides  that  the  county  commis- 
sioners shall,  in  a  specified  mode,  contract  with  one  or  more 
banking  institutions,  incorporated  under  the  laws  of  this  state, 
or  of  the  United  States,  for  the  loan  of  the  public  money  in 
the  county  treasury,  at  a  rate  of  interest  not  less  than  two 
per  centum,  and  that  the  county  ti'easurer,  upon  receiving 
written  notice  from  the  commissioners,  that  such  contract 
has  been  awarded,  naming  the  bank  selected  as  such  deposit- 
ary, shall  deposit  in  such  bank  to  the  credit  of  the  county, 
all  moneys  in  his  possession  ;  and,  thereafter,  daily,  in  like 
manner,  deposit  all  moneys  received  by  him,  on  the  preced- 
ing business  dp.y.  These  contracts  for  loaning  the  money, 
are  required  to  be  renewed,  or  new  ones  made,  every  six 
months,  and  provision  is  made  for  removing  the  money  from 
the  possession  of  the  last  to  that  of  the  succeeding  borrower. 
The  money  so  deposited,  shall  bear  interest  at  the  rate  agreed 
upon,  to  be  computed  on  the  daily  balances,  "and  such  in- 
terest shall  be  placed  to  the  credit  of  the  county  on  the  fii-st 
day  of  March  and  September  each  year,  or  at  any  time  when 
the  account  may  be  closed.^'  The  act  then  points  out  in  de- 
tail, the  mode  of  disbursing  the  funds  by  the  depositary  upon 
checks  drawn  by  the  treasurer,  the  duties  of  the  auditor  and 
treasurer  with  respect  thereto,  and  prescribes  an  elaborate 
method  for  keeping  the  fiscal  accounts  and  preserving  the 
vouchers.  Under  one  of  its  provisions,  the  treasurer  may 
retain  in  his  custody,  funds  not  exceeding  five  thousand  dol- 
lars, with  which  to  pay  jurors  and  witnesses  their  fees,  and 
warrants  payable  from  the  soldier's  relief  fund. 

The  subject  of  the  statute,  is  the  custody,  safe-keeping  and 
disbursement  of  the  public  revenues,  and  the  duties  of  public 
officers  concerning  them.  Included  in  these  revenues,  are  the 
moneys  collected  on  the  levy  for  the  payment  of  the  interest 
and  principal  of  the  public  debt  of  the  state,  the  general  rev- 
enue fund,  the  state  common  school  fund,  money  collected 
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from  the  tax  on  the  business  of  trafficking  in  intoxicating  liq* 
uors,  a  portion  of  which  goes  into  the  revenues  of  the  state, 
taxes  levied  for  defraying  county  expenses,  repairing  roads  and 
bridges,  and  keeping  the  poor,  as  well  as  those  collected  upon 
special  levies  for  school,  county,  township  and  municipal  pur- 
poses, and  all  other  public  money,  from  whatever  source  de- 
rived, coming  to  the  hands  of  the  county  ti'easurer.  In  the 
safekeeping  and  proper  disbursement  of  these  funds,  are  in- 
volved, the  credit  of  the  state,  the  due  administration  of  the 
state  government,  the  efficiency  of  the  common  school  system, 
the  proper  maintenance  and  management  of  the  benevolent 
and  penal  institutions,  and  other  matters  of  pubUc  concern,  in 
which  the  tax-payers  and  people  of  the  state  at  large,  have 
important,  if  not  equal  interests. 

Hitherto  the  whole  subject  of  keeping  and  disbursing,  as 
well  as  raising  the  public  revenues,  has  been  regarded  of  such 
common  interest  to  all  the  people  of  the  state,  that  it  has 
been  regulated  by  a  general  law  operating  uniformly  through- 
out the  state.  County  treasurers  are  required  to  be  elected 
in  the  several  counties,  and  they  hold  their  office,  for  the 
same  terms.  They  are,  in  their  respective  counties,  made 
the  collecting  and  disbursing  officers  of  the  public  revenues. 
The  same  general  duties  are  enjoined  upon  them,  in  the  dis- 
charge of  which,  the  same  legal  machinery  is  employed,  and 
the  performance  of  which,  are  secured  and  enforced  in  the 
same  manner.  The  county  commissioners  are  ^^  required  to 
provide  all  such  rooms,  and  fire  and  burglar  proof  vaults  and 
safes,  and  other  means  of  security  in  the  office  of  the  county 
treasury,  as  are  necessary  for  the  perfect  protection  of  the 
public  moneys  and  property  therein."  Rev.  Stats.,  sec.  859. 
The  treasury  is  subject  to  frequent  examinations,  with  or 
without  notice  to  the  treasurer,  and  severe  penalties  and  for- 
feitures are  imposed  for  hLs  delinquency  or  malfeasance.  He 
is  required  at  prescribed  periods  to  make  settlements  with 
the  state  auditor,  and  pay  over  to  the  state  treasurer,  all  money 
belonging  to  the  state. 

It  is  claimed,  however,  that  statutes,  local  in  their  appli- 
cation, are  not  necessarily  invalid  because  there  is  a  general 
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statute  in  force,  under  the  provisions  of  which,  the  same  object 
may  be  accomplished  that  is  sought  by  the  local  statute,  and 
embracing  the  same  subject  matter.  This  may  undoubtedly 
be  true,  but  the  local  statute  must  be  upon  a  subject  in  its 
nature  local,  as  well  as  local  in  its  operation.  Such  was  the 
statute  under  review  in  State  v.  Shearer^  46  Ohio  St.  276. 

That  act  was  one  to  establish  a  special  school  district  com- 
prising certain  described  territory  in  a  specified  township. 
The  general  statutes  in  force  at  the  time,  provided  a  mode 
for  the  creation  of  special  districts.  The  decision  of  the  case 
is  placed  upon  the  ground  that  the  subject  matter  of  the  stat- 
ute was  local  in  its  nature,  and  was  so  treated  by  the  general 
legislation  pertaining  to  the  subject. 

With  respect  to  the  general  statute  upon  the  subject.  Spear, 
J.,  in  the  opinion,  says :  "  The  idea  pervading  the  statute,  aa 
to  this  feature  is,  that  the  needs  of  the  people  of  the  differ- 
ent townships  will  be  different ;  that,  while  in  one  the  edu- 
cation of  the  youth  may  be  reasonably  attained  by  constituting 
the  whole  territory  into  one  district,  in  an  adjoining  township 
the  same  object  can  be  better  attained  by  dividing  the  terri- 
tory into  subdistricts,  or  by  carving  out  of  the  territory  of 
the  township  a  portion  into  a  special  district,  or,  by  reason 
of  changed  conditions,  by  the  consolidation  of  subdistricts. 
This  implies  that  the  question  of  whether  territory  in  a  given 
locality  shall  be  formed  into  one  kind  of  a  district,  or  another, 
will  be  determined  by  considerations  of  local  convenience, 
and  that  no  division  by  a  rule  which  shall  be  fixed,  arbitrary 
and  uniform,  will  meet  the  requirements  of  all  sections.  It 
is  foreseen  that  changes  will  be  necessary  from  time  to  time, 
and  power  is  given  to  boards  of  education  to  initiate  such 
changes,  and  the  same  may  be  brought  about  in  any  of  the 
several  localities  without  reference  to,  or  disturbance  of,  neigh- 
boring districts  not  geographically  affected,  or  the  schools 
within  them.  Cleariy,  then,  in  the  judgment  of  the  framei*s 
of  the  general  law,  divisions  of  territory  into  districts  is  mattei 
of  local  concern."  In  the  same  opinion  it  is  further  said, 
"the  question  of  division  of  territory,  like  that  of  the  erection 
of  school  houses,  and  the  procuring  of  apparatus  and  other 
Vol.  xLvn. — 7 
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property  necessary  for  the  use  of  the  schools,  would  seem  to 
be  so  far  of  local  concern  merely  that  special  necessities  might 
safely  be  left  to  be  provided  for  by  special  enactments." 

It  is  apparent  that  the  general  statutes  relating  to  the  cus- 
tody and  disbursement  of  the  revenues,  do  not  contemplate 
any  local  conditions  permitting  the  removal  of  the  public 
moneys  from  the  custody  of  the  county  treasury,  as  the  place 
of  their  deposit,  and  safekeeping;  ifbr,  that  they  should  be 
held  and  paid  out  otherwise  than  by  the  treasurer.  These 
regulations  are  not  founded  upon  any  considerations  merely 
local,  nor  is  the  subject  local  in  its  nature,  but  as  we  have 
already  seen,  is  of  general  public  interest.  What  local  cir- 
cumstance, or  condition  can  there  be  with  respect  to  the 
subject,  in  any  county,  that  does  not  also  exist  in  every  other 
county?  Or  what  considerations  are  there,  rendering  the 
application  of  this  paiticular  statute,  adopting  such  radical 
changes,  necessary  or  advisable  in  Summit  county,  that  do 
not  make  it  equally  necessary  or  advisable  in  each  of  the 
counties  of  the  state  ?  It  is  not  contended  that  thei^e  are  any, 
and  none  are  perceived.  If  it  be  said,  that  a  safe  place  of 
deposit  in  the  county  treasury  has  not  been  provided,  or  that 
it  has  become  temporarily  unsafe,  or  that  the  incumbent  of 
the  office  is  incompetent  or  unfaithful,  the  same  condition  of 
things  is  liable  to  occur  in  other  counties,  and  as  much  so  in 
one,  as  another ;  for,  the  same  requirements  are  made  by  law 
for  providing  Summit  county  with  a  safe  place  for  the  de- 
posit of  the  public  money  in  the  treasurer's  office,  as  are,  for 
every  other  county,  and  in  each  county,  the  same  regulations 
are  in  force,  for  choosing  the  officer,  securing  and  enforcing 
the  performance  of  his  duties,  detecting  and  punishing  his 
defalcations,  and  for  removing  him  from  office  and  filling  the 
vacancy.  If  such  conditions  should  exist  in  any  county,  they 
must  in  their  natui-e  be  temporary.  In  view  of  the  law,  it 
can  hardly  be  supposed  that  the  treasurer's  office  has  not  been 
furnished  with  the  necessary  vaults,  or  places  for  the  safe  de- 
posit of  the  public  funds ;  and,  if  such  vaults  or  places  have 
been  destroyed,  or  become  unsafe,  the  duty  of  the  county 
commissioners  is  imperative,  to  at  once  restore  them,  and  make 
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them  safe.  Unfaithfulness  on  the  part  of  publio  officers  is 
exceptional,  integrity  and  competency  the  rule.  Official  mis- 
conduct is,  therefore,  not  to  be  presumed,  and  generally,  when 
it  occurs,  measures  are  promptly  taken  to  prevent  its  contin- 
uance or  recurrence.  Obviously,  the  statute  which  the  de- 
fendants claim  confers  upon  them  the*  powers  and  franchises 
they  are  charged  with  exercising,  was  not  adopted  to  meet 
merely  temporary  or  local  emergencies  or  conditions.  It  en- 
acts for  Summit  county  a  permanent  and  comprehensive  sys- 
tem of  law,  relating  to  the  custody  and  disbursement  of  the 
public  funds,  not  only  essentially  different  from  that  estab- 
lished for  the  remainder  of  the  state  by  the  general  statutes, 
but  directly  at  variance  with  it.  It  is  the  experiment  of  a 
new  scheme,  general  in  its  nature,  and  local  only  in  its  ap- 
plication. It  strips  the  present,  and  each  succeeding  county 
treasurer,  of  many  of  the  important  functions  of  his  office, 
and  makes  him  little  more  than  a  mere  conduit  for  the  trans- 
mission of  the  public  moneys  from  the  hands  of  the  taxpayers, 
and  other  sources  of  revenue,  to  the  bank  selected  as  the  de- 
positary. It  changes  the  place  of  their  safe  keeping,  removes 
the  safeguards  provided  for  their  security  and  the  protection 
of  the  public,  and  substitutes  for  them  others  wholly  differ- 
ent, and  changes  the  whole  method  of  disbursement,  and  the 
system  of  fiscal  accounts. 

We  are  not  to  be  understood  as  calling  in  question  the 
wisdom  or  policy  of  the  statute.  The  system  it  provides  for 
the  safe  keeping  and  disbursement  of  the  public  money  of 
Summit  county,  may  be,  in  every  way  a  better  one  than  that 
established  by  the  general  statute.  But  if  it  be  so  for  Sum- 
itait  county,  it  must  likewise  be  so  for  every  other  county, 
for  the  conditions  that  make  it  so,  exist  in  each  alike. 

Then,  the  effect  of  this  statute,  if  valid,  is  to  give  partial 
operation  to  the  criminal  laws,  and  prevent  their  uniform 
operation  throughout  the  state. 

The  criminal  code.  Rev.  Stats.,  sec.  6841,  makes  it  a  felony 
for  any  person  charged  with  the  collection,  receipt,  safe  keep- 
iilg,  transfer,  or  disbursement  of  the  public  money  or  any 
part  thereof,  belonging  to  the  state,  or  to  any  county,  town* 
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ship,  municipal  corporation,  or  board  of  education  in  this 
state,  to  loan,  with  or  without  interest,  to  any  company,  cor- 
poration or  individual,  or  to  deposit  with  any  company,  cor- 
poration, or  individual,  any  portion  of  the  public  money,  or 
any  other  funds,  property,  bonds,  securiti'iS,  assets,  or  effects 
of  any  kind,  received,'  controlled,  or  held  by  him  for  safe 
keeping,  transfer,  or  disbursement,  or  in  any  other  way  or 
manner,  or  for  any  other  purpose.  And  the  offender  may 
be  imprisoned'  in  the  penitentiary  for  a  term  of  years,  and 
heavily  fined. 

Any  county  treasurer  who  should  deposit  the  public 
moneys  in  any  bank,  with  or  without  interest,  and  whether 
so  directed  by  the  county  commissioners  or  not,  would  be 
guilty  of  a  violation  of  this  section,  and  subject  to  the  pun- 
ishment it  prescribes.  And  if  the  county  commissioners 
should  advise  and  direct  such  deposit  to  be  made,  they  would 
be  equally  guilty.  It  is  sought  to  take  Summit  county  and 
its  officers,  out  of  the  operation  of  this  section,  and  relieve 
the  latter  from  the  consequences  of  its  violation,  by  sec.  18 
of  the  statute  in  question,  which  enacts  that  ^*  Any  provision 
of  the  statutes  of  this  state  in  force  when  this  act  takes 
effect,  which  conflicts  with  any  provision  of  this  act,  shall  be 
held  to  be  superseded  by  the  latter,  as  to  the  matter  of  incon- 
sistency, and  not  otherwise,  in  counties  to  which  this  act 
relates." 

The  penal  part  of  that  statute  is  contained  in  sec.  17,  which 
provides  that  "  An  officer  of  any  such  county  who  willfully 
violates  any  provisions  of  this  act,  or  willfully  neglects  or 
refuses  to  perform  any  duty  thereby  imposed  upon  him,  shall 
upon  conviction  thereof  in  the  couit  of  common  pleas,  be 
fined  in  any  sum  not  exceeding  ten  thousand  dollars,  for  the 
use  of  the  county,  or  be  imprisoned  in  the  penitentiary  not 
more  than  ten  years  nor  less  than  one  year,  or  both,  at  the 
discretion  of  the  court." 

Thus  it  appears,  if  effect  be  given  to  this  statute,  that 
while  it  is  a  felony  for  the  treasurer  of  any  county,  except 
Summit,  to  deposit  the  public  moneys  in  a  bank,  or  for  the 
commissioners  to  advise  or  direct  such  deposit  to  be  made,  it 


Digitized  byLjOOQlC_ 


•  JANUARY  TERM,  1890.  iOl 

State  ex  rel.  v,  EUet  et  clL 

18  perfectly  lawful  for  the  treasurer  of  Summit  county  to  de- 
posit the  public  moneys  of  that  county  in  banks,  and  for  the 
commissioners  to  advise  and  direct  the  same  to  be  done.  Not 
only  so,  but  in  that  county  the  refusal  of  the  treasurer  to 
make  the  deposit,  or  of  the  commissioners  to  select  the  bank 
and  direct  the  deposit,  is  made  a  felony.  In  other  words, 
under  the  operation  of  this  statute,  acts,  which  in  one  county 
are  innocent,  and  the  faithful  performance  of  official  duty, 
are  made  grave  crimes  if  done  in  any  other  county ;  and,  on 
the  other  hand,  that  which  is  innocent  and  the  faithful  per- 
formance of  official  dufy  in  the  latter  is  a  crime  of  equal  grav- 
ity in  the  former.  It  cannot  be  claimed  that  these  higlUy 
penal  provisions  are  merely  police  regulations.  Whether, 
therefore,  the  same  act  be  lawful,  or  criminal,  is  made  to  de- 
pend upon  the  boundary  of  a  county  line.  This  would  be  a 
somewhat  singular  state  of  the  law ;  at  least,  it  is  that  state 
of  legislation,  which,  as  already  seen,  according  to  the  former 
decisions  of  this  court,  the  particular  provision  of  the  consti- 
tution we  have  been  considering,  was  designed  to  interdict. 
We  are  therefore  of  opinion  that  the  statute,  upon  which 
the  defendants  i*ely,  as  the  source  of  their  authority  for  the 
powers  and  franchises  they  have  assumed  to  exercise,  is  a  law 
of  a  general  nature,  applicable  only  to  Summit  county,  there 
being  no  other  county  having  the  specified  population  and 
containing  a  city  of  the  designated  class  and  grade,  and  is 
in  conflict  with  section  26  of  article  2  of  the  constitution  of 
this  state,  which  requires,  that  ^^  All  laws  of  a  general  nature 
shall  have  a  uniform  operation  throughout  the  state." 

Demurrer  to  answer  sustained,  and  Judgment  of  ouster. 
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The  State  v.  Brown. 

Inees^BequMtes  df  an  Indictment  for,  under  Section  7019,  Bevieed  Btat- 
ute9,'-'Practice  in  Crimifial  CaseM, 

1.  (a).  In  a  prosecution  instituted  and  conducted  under  section  7019,  Re- 

vised Statutes,  it  is  not  necessary  to  aver  or  prove  more  than  a  single 
sexual  act. 

{b).  The  kinship  of  the  parties  sufficiently  appears  by  an  averment  that 
the  sexual  act  was  committed  by  persons  who  bore  the  relation  of 
uncle  and  niece  to  each  other;  that  kinship  being,  by  law,  nearer  than 
that  between  cousins,  it  is  imnecessary  to  expressly  allege  that  it  is  so. 

(e).  An  averment  that  the  parties  were  not  husband  and  wife,  is  not  neces- 
sary, for  the  statute  (section  7010}  prohibits  sexual  commerce  between 

persons  **  nearer  of  kin than  cousins,"  whether  they  have  gone 

through  the  form  of  marriage  or  not. 

2.  Where  the  evidence  is  excluded  from  the  jury,  upon  a  motion  of  the 

defendant  in  a  criminal  trial,  on  the  ground  that  the  indictment  charges 
po  ofFense  against  him,  the  jury  should  be  discharged  without  render- 
ing a  verdict,  there  being  no  offense  of  which  to  acquit  him,  and  no 
evidence  for  them  to  consider. 

(Decided  January  21, 1890.) 

Exceptions  to  the  Court  of  Common  Pleas  of  Lake 
county. 

At  the  May  term,  1886,  of  said  court,  an  indictment  was 
found  against  the  defendant  Brown,  charging  him,  in  five 
several  counts,  with  incest,  committed  with  Rose  Cramer^ 
his  niece ;  each  count  charging  the  act  to  have  been  done  on  a 
different  day  from  that  named  in  the  other  counts.  In  the 
first  and  second  counts  the  defendant  is  alleged  to  be  un- 
married, and  the  act  denominated  fornication,  while  in  the 
third,  fourth  and  fifth  counts,  he  is  alleged  to  be  married^ 
and  the  act  is  called  adultery.  None  of  the  counts  aver 
that  Rose  Cramer  was  not  the  wife  of  the  defendant,  when 
the  sexual  intercourse  was  had,  nor  does  it  appear  whether 
or  not  she  was  then  the  wife  of  any  one. 

A  motion  to  quash  the  indictment  was  interposed  upon 
the  grounds,  among  others,  that  the  indictment  did  not 
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state  whether  or  not,  Rose  Cramer  was  married,  and  did  not 
state  that  she  was  not  the  lawful  wife  of  the  defendant, 
when  the  alleged  acts  of  sexual  intercourse  occuiTed.  A 
general  demurrer  was  also  filed  by  the  defendant,  on  the 
ground  that  the  indictment  did  not  charge  an  offense.  The 
motion  and  demurrer  were  both  overruled. 

The  prosecuting  attorney  then,  pursuant  to  an  order  of 
the  court,  made  at  the  request  of  defendant,  elected  to  pro- 
ceed to  trial  on  the  second  and  fifth  counts  of  the  indict- 
ment, and  a  nolle  prosequi  was  entered  as  to  the  other  counts 
thereof.  Upon  the  jury  being  empaneled  and  sworn,  the 
state  proceeded  to  offer  its  evidence,  to  which  counsel  for 
defendant  objected,  upon  the  ground  that  no  offense  was 
charged  by  either  of  the  counts  upon  which  the  state  had 
elected  to  proceed ;  and  on  that  ground  the  court  refused  to 
permit  any  evidence  to  be  given  by  the  state,  and,  upon 
motion  of  defendant,  ordered  the  jury  to  return  a  verdict 
of  not  guilty,  which  was  done,  and  the  defendant  dis- 
charged. To  all  which  action  and  rulings  of  the  court,  the 
prosecuting  attorney  excepted,  and  embodying  the  proceed- 
ings in  a  bill  of  exceptions,  has  brought  them  to  this  court 
for  review. 

Homer  Harper^  Prosecuting  Attorney,  for  the  state. 
No  counsel  appeared  for  the  defendant. 

Bradbury,  J.  The  counts  of  the  indictment  held  to  be 
insufficient  to  charge  an  offense,  read  as  follows : 

Second  count — The  jurors  of  the  grand  jury  of  the  state 
of  Ohio,  within  and  for  the  body  of  the  county  of  Lake, 
impaneled,  sworn  and  charged  to  inquire  of  crimes  and 
offenses  committed  within  said  county  of  Lake,  in  the  name 
and  by  the  authority  of  the  state  of  Ohio,  on  their  oaths, 
do  further  find  and  ^resent  that  Benjamin  Robert  Brown, 
late  of  said  county,  on  the  eighth  day  of  November,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  eighty- 
five,  with  force  and  arms,  in  said  county  of  Lake,  and  state 
of  Ohio,  being  then  and  there  an  unmarried  man,  did  corn- 
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mit  fornication  with  Rose  Cramer,  b^''  then  and  there  unlaw- 
fully and  feloniously  having  sexual  intercourse  with  the 
said  Rose  Cramer,  the  said  Benjamin  Robert  Brown  l)eing 
then  and  there  the  uncle  of  the  said  Rose  Cramer,  and  the 
said  Rose  Cramer  being  then  and  there  the  niece  of  the  said 
Benjamin  Robert  Brown,  and  the  said  Benjamin  Robert 
Brown  and  the  said  Rose  Cramer  then  and  there  having 
knowledge  of  their  relationship,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the 
peace  and  dignity  of  the  state  of  Ohio. 

Fifth  count — The  jurors  of  the  grand  jury  of  the  state  of 
Ohio,  within  and  for  the  county  of  Lake,  impaneled,  sworn 
and  charged  to  inquire  of  crimes  and  offenses  committed  with- 
in said  county  of  Lake,  in  the  name  and  by  the  authority  of 
the  state  of  Ohio,  on  their  oaths,  do  further  find  and  present 
that  Benjamin  Robert  Brown,  late  of  said  county  of  Lake,  on 
the  sixth  day  of  January,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  eighty-six,  with  force  and  arms  in  said 
county  of  Lake  and  state  of  Ohio,  being  then  and  there  a 
married  man,  did  commit  adultery  with  Rose  Cramer,  by  then 
and  there  unlawfully  and  feloniously  having  sexual  inter- 
course with  said  Rose  Cramer,  the  said  Rose  Cramer  being 
then  and  there  the  niece  of  the  said  Benjamin  Robert  Brown, 
the  said  Benjamin  Robert  Brown  and  the  said  Rose  Cramer 
being  then  and  there  persons  nearer  of  kin  by  consanguinity 
than  cousins,  the  said  Benjamin  Robert  Brown  and  the  said 
Rose  Cramer  then  and  there  having  knowledge  of  their  rela- 
tionship, contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  and  dignity  of  the  state 
of  Ohio. 

The  offense  intended  to*be  charged  by  each  of  these  two 
counts  is  a  violation  of  section  7019  Rev.  Stats.  That  sec- 
tion provides;  sec.  7019,  "Persons  nearer  of  kin  by  consan- 
guinity or  affinity  than  cousins,  having  knowledge  of  their 
relationship,  who  commit  adultery  or  fornication  together, 
shall  be  impnsoned " 

The  court  of  common  pleas  held  that  neither  count  charged 
an  offense  under  this  section.     The  particular  averment,  or 
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averments,  the  omission  of  which,  in  the  opinion  of  that  court, 
were  fatal  to  these  counts,  have  not  been  pointed  out  to  this 
court,  no  brief  having  been  filed  in  support  of  the  rulings  of 
which  complaint  is  made ;  but  we  are  not  left  to  conjecture, 
wholly,  respecting  them,  for  the  propositions  combatted  by 
the  prosecuting  attorney  in  his  brief  indicate  at  least  his  un« 
derstanding  of  what  they  were,  though  he  fails  to  state  them 
in  direct  ternjs. 

However,  after  a  careful  examination  of  this  brief  and  the 
record  in  the  case,  we  yet  have  some  doubts  respecting  the 
particular  defects  or  omissions,  which  the  court  of  common 
pleas  held  to  be  fatal,  and  therefore  have  carefully  examined 
the  two  counts  in  question,  with  a  view  to  ascertain  what,  if 
any,  necessary  averment  or  averments  were  omitted.  From 
the  argument  submitted  by  the  prosecuting  attorney,  it  seems 
some  doubt  was  entertained  by  the  court  of  common  pleas 
respecting  the  sufficiency  of  a  single  adulterous  act  to  con- 
stitute the  offense  of  incest,  one  act  only,  being  charged  in 
each  of  the  counts.  That  one  such  act  is  sufficient,  is  estab- 
lished, we  think,  by  the  case  of  Bamh<mse  v.  The  State^  81 
Ohio  St.  89.  It  is  true  the  statute  in  force,  when  that  case 
arose,  prohibited  ^^  sexual  intercourse  "  between  parties  within 
certain  degrees  of  kinship  (S.  &  C.  40$,  sec.  8),  while  the  statr 
ute  in  force  when  the  offense  charged  against  the  defendant 
was  committed,  prohibits  ^^  adultery  or  fornication  "  within 
the  prohibited  degrees  (sec.  7019  Rev.  Stats.).  But  there  is 
nothing  in  this  change  of  phraseology  to  indicate  a  purpose 
to  require  a  series  of  acts,  of  cohabiting  together,  to  consti- 
tute incest.  A  single  act  of  unlawful  sexual  intercourse  falls 
within  the  definition  of  "  adultery  "  or  "fornication,"  accord- 
ing as  the  party  is  married  or  not.  '  Bouvier,  92,  606 ;  1  Am. 
&  Etig.  Encyclopedia  of  Law,  209,  and  cases  there  cited. 
And  that  the  words  were  used  in  this  sense  by  the  legislature 
in  declaring  what  should  constitute  incest,  clearly  appears, 
when  sec.  7019  is  compared  with  sec.  7020.  The  latter  sec- 
tion prescribes  in  direct  terms  that  the  party  shall  "cohabit" 
with  another  in  a  state  of  adulteiy  or  fornication  to  consti- 
:ute  an  offense  under  it;  but  in  the  section  now  under  con 
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sideration  (7019)  no  such  word  is  found.  The  two  sections 
are  in  immediate  juxtaposition,  were  passed  at  the  same  time, 
and  are  nearly  allied.  This  makes  the  omission  of  the  word 
^^  cohabit"  from  the  section  under  consideration  the  more  sig- 
nificant. It  evinces  a  purpose  to  prohibit  in  the  one  case  an 
act,  in  its  very  nature  repulsive  and  shocking  to  eveiy  sense 
of  decency,  while  by  the  other  section  a  demoralizing  condi- 
tion, a  living  together  in  an  unlawful  connection,  is  the  thing 
to  be  prohibited ;  and  appropriate  language  was  adopted  by 
the  legislature,  in  each  section,  to  attain  the  object  in  view. 

The  first  count  under  consideration  (No.  2  in  the  indict- 
ment), avers  that  the  defendant  and  Rose  Cramer,  with  whom 
he  committed  the  sexual  act,  were  uncle  and  niece,  respec- 
tively, to  each  other,  but  does  not  aver  in  direct  terms  that 
that  relationship  is  nearer  than  that  between  cousins,  nor  does 
it  show  whether  they  were  related  by  blood  or  affinity. 

Is  it  necessary  to  aver  in  express  terms  that  the  kinship  is 
nearer  than  that  between  first  cousins,  or  will  it  suffice  if  the 
degree  of  it  is  averred,  and  it  is  one  necessarily  nearer  than 
cousins?  While  the  statute  (section  7019),  in  general 
terms,  prohibits  the  sexual  act  between  persons  *^  nearer  of 

kin than  cousins,"  it  may  well  be  doubted  whether 

a  general  averment,  in  the  words  of  the  statute,  would  be  de- 
finite enough  to  satisfy  the  rules  of  criminal  pleading.  It 
would  remain  uncertain  which  of  the  several  degrees  of  kin- 
ship, nearer  than  that  between  cousins,  was  intended  to  be 
charged.  Where,  however,  the  precise  degree  of  kinship  is 
averred,  all  indefiniteness  disappears.  Nor  is  it  for  the  jury 
to  determine,  in  each  particular  case,  whether  the  kinship  be- 
tween the  parties  to  the  act,  be  they  father  and  daughter, 
brother  and  sister,  or  uncle  and  niece,  is,  or  is  not,  nearer  than 
that  between  cousins.  This  is  matter  of  law  determinable  by 
fixed  principles  applicable  alike  to  every  case.  The  kinship 
being  averred  to  be  that  of  uncle  and  niece,  it  was  unneces- 
sary to  aver  in  addition,  that  which  was  matter  of  law,  that 
they  were  nearer  of  kin  than  cousli^.  The  authorities  in 
support  of  this  principle  are  innumerable ;  one  only  will  be 
refeired  to.    Bishop  says,  quoting  from  BxTTJiER,  J. :  **  It  is 
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one  of  the  first  principles  of  pleading,  that  you  have  only  oc- 
casion to  state  facts,  which  must  be  done  for  the  purpose  of 
informing  the  court  whose  duty  it  is  to  declare  the  law  aris- 
ing upon  those  facts,  and  apprise  the  opposite  party  of  what 
is  meant  to  be  proved  in  order  to  give  him  an  opportunity 
to  answer  or  traverse  it."     1  Bishop  Crim.  Procedure,  §  329. 

That  the  kinship  between  an  uncle  and  his  niece  is  nearer 
than  that  between  cousins,  within  the  nteaning  of  this  statute, 
18  clear,  notwithstanding,  that  by  the  rules  of  the  common 
law  both  were  considered  as  standing  in  the  same  degree. 
The  rule  of  the  common  law  which  accomplishes  that  result, 
relates  to  the  descent  of  property,  only ;  for,  notwithstanding 
this  rule  of  the  common  law,  sexual  commerce  between  uncle 
and  niece  in  England  is  incestuous,  while  that  between  cousins 
is  not.  The  law  respecting  incest,  from  the  nature  of  the 
mischief  to  be  prevented,  necessarily  regards  the  acttuU  kin- 
ship  of  the  parties  as  the  predicate  for  its  prohibitory  enact- 
ments. Griffith  V.  Reed^  1  Hagg.  Ecc.  195;  Woods  v.  Woods^  2 
Curt.  Ecc.  616 ;  Story  on  Conflict  of  Laws,  §§  114  and  208. 
And  the  kinship  between  an  uncle  and  niece  is  double  that 
between  cousins. 

We  hold,  therefore,  that  within  the  meaning  of  sec.  7019, 
the  kinship  between  uncle  and  niece  is  nearer  than  that 
between  cousins. 

While  the  question  whether  kinship  by  affinity  should  be 
protected,  equally  with  that  by  consanguinity,  is  one  about 
wJUch  different  opinions  may  be  held,  (Story  on  Conflict  of 
Laws,  §§  114, 116,)  yet  it  falls  within  the  province  of  the 
legislature  to  determine  it;  and  that  body  having,  in  the  same 
section  and  by  the  same  words,  prohibited  the  sexual  act  and 
prescribed  the  same  penalty  for  its  commieision,  whether  the 
kinship  be  of  the  one  class  or  the  other,  it  is  evident  that  no 
distinction  was  intended  to  be  made  between  them,  and  that 
vnder  the  statute  (sec.  7019,)  if  the  parties  are  nearer  of 
kin  than  cousins,  it  is  immaterinl  whether  it  be  by  consan- 
guinity or  affinity.  StuaH  v.  The  State,  89  Ohio  St.  162. 
The  supposed  hardship  of  the  law  is  much  mitigated  by  the 
cirotunstance  that  kinship  by  affinity  of  the  husband  and  wife« 
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respectively,  with  the  family  of  the  other  terminates  with  the 
dissolution  of  the  marriage.  Noble  v.  The  State^  22  Ohio  St. 
641. 

The  count  now  under  consideration  avers  that  the  defend- 
ant is  not  married,  so  that,  if  the  indictment  must  show 
affirmatively  that  he  and  the  woman  with  whom  the  sexual 
act  was  committed  were  not  husband  and  wife,  it  sufficiently 
does  so ;  not,  it  is  ti^e,  by  a  direct  averment,  but  by  one 
from  which  the  fact  appears  by  necessary  implication.  The 
averment  that  he  was  unmarried  is  equivalent  to  one  that 
she  was  not  his  wife. 

The  fifth  count  of  the  indictment  differs  from  the  second, 
in  that  it  avers  the  defendant  to  be  married,  and  the  sexual 
act  to  be  adultery ;  and  in  addition  to  averring  that  the  de- 
fendant and  Rose  Cramer  were  uncle  and  niece  to  each 
other,  directly  averred  that  they  were  "nearer  of  kin  by 
consanguinity  than  cousin." 

The  only  question  necessary  to  be  determined  in  connec- 
tion with  this  count,  that  has  not  been  decided  in  passing 
upon  the  sufficiency  of  the  second  count,  is  the  necessity  of 
the  count  negativing  the  marriage  of  the  defendant  and 
Rose  Cramer. 

By  refening  to  the  statute,  section  7019,  it  will  be  ob- 
served that  it  contains  no  exception  in  favor  of  parties 
who  ai^  intermarried;  the  language  is  general,  and  com- 
prehends them  as  well  as  the  unmarried.  Upon  what  prin- 
ciple, then,  can  an  exception  be  engrafted  in  this  section  by 
judicial  construction?  We  know  of  none.  By  the  law 
of  England  the  intermarriage  of  the  parties  did  not  render 
the  connection  any  less  incestuous.  Blackmore  v.  Brider^ 
2  Phillimore  859 ;  Woods  v.  Woods,  2  Curt.  Ecc.  516.  Bishop 
defines  it  as  follows :  "  Incest,  where  statutes  have  not  mod- 
fied  its  meaning,  is  sexual  commerce,  either  habitual  or  in 
a  single  instance,  and  either  under  a  form  of  marriage  or 
without  it,  between  persons  too  nearly  related  in  consan- 
guinity or  affinity  to  be  entitled  to  intermarry."  Bish. 
St.  Or.  §  727.  The  act  is  little,  if  any,  less  repulsive  to  a 
correct  sense  of  decency,  and  no  less  a  violation  of  sound 
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public  policy,  because  it  is  perpetrated  by  peraons  living 
together  publicly  under  the  form  of  marriage,  than  if  done 
by  them  clandestinely  and  occasionally  only.  We  hold, 
therefore,  that  by  sec.  7019,  Rev.  Stats.,  sexual  commerce, 
as  between  persons  nearer  of  kin  than  cousins,  is  prohibited, 
whether  they  have  gone  through  the  form  of  intermarriage 
or  not ;  nor  is  it  material  that  the  marriage  was  celebrated 
in  a  country  where  it  was  valid,  for  we  are  not  bound,  upon 
p^nciples  of  comity,  to  permit  persons  to  violate  our  crimi- 
nal laws,  adopted  in  the  interest  of  decency  and  good  morals, 
and  based  on  principles  of  sound  public  policy,  because 
they  have  assumed,  in  another  state  or  country  where  it 
was  lawful,  the  relation  which  led  to  the  acts  prohibited  by 
our  laws. 

After  the  jury  was  empaneled  and  sworn,  and  the  trial 
begun,  the  defendant's  counsel  objected  to  the  introduction 
of  any  evidence  by  the  state,  on  the  ground  that  the  counts 
of  the  indictment  upon  which  the  state  had  elected  to  pit>- 
ceed,  did  not  charge  an  offense.  The  court,  adopting  that 
view,  refused  to  peimit  any  evidence  to  go  to  the  jury,  and, 
upon  motion  of  defendant's  attorney,  ordered  the  jury  to 
return  a  verdict  of  not  guilty,  and,  thereupon,  discharged 
him  from  custody.  To  all  which,  the  prosecuting  attorney 
excepted. 

If  the  view  taken  by  the  couii;  was  correct,  and  no  offense 
was  charged,  there  was  nothing  of  which  he  could  be  ac- 
quitted, and  the  verdict  would  be  of  no  benefit  to  him.  He 
could  not  plead  it  in  bar  of  a  subsequent  prosecution.  It 
would  only  benefit  him  in  case  the  court  had  erred,  and  the 
indictment  did  charge  an  offense.  As  the  case  stood  upon 
the  holding  of  the  court,  no  offense  was  charged  against  the 
defendant,  and  under  those  circumstances,  the  state  had  a 
right  to  require  the  jury  to  be  discharged.  There  was  noth- 
ing for  them  to  do ;  the  defendant  was  not  charged  before 
them  with  any  offense,  nor  had  any  evidence  against  him  been 
submitted  for  their  consideration.  The  party  was  liable  to 
be  re-indicted,  and  again  put  upon  trial,  and  if,  upon  the 
subsequent  trial,  the  first  indictment  was  held  good,  upon  a 
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plea  of  former  acquittal^  the  verdict  would  be  an  absolute 
bar.  True,  the  defendant,  upon  the  subsequent  trial,  if  the 
jury  had  been  discharged  at  the  fu-st  one  without  rendering 
a  verdict,  might  plead  his  former  jeopardy;  and  if,  upon  that 
plea,  the  foimer  indictment  should  be  held  good,  it  might 
avail  him  as  effectually  as  a  verdict  of  not  guilty.  Of  this 
we  express  no  opinion ;  for,  whether  the  discharge  of  a  juiy, 
so  made  necessary  by  a  ruling  of  the  court,  had  on  the 
defendant's  own  motion,  would,  in  case  the  fii-st  indictment 
upon  a  plea  in  bar  should  be  held  good,  be  a  bar  to  a  subse- 
quent prosecution,  it  was  the  right  of  the  state,  under  the 
circumstances,  to  prevent  the  rendition  of  a  verdict  of  not 
guilty,  which  would  be  an  undoubted  bar,  whatever  effect 
might  be  given  to  the  other. 

Hxceptians  9ti8tained.     . 


Miller  v.  Cincinnati. 

Bills  of  EzceptioM—When  must  be  taken-^Sections  5298,  5901  and  5808, 
Revised  8t<UuteSy  construed— Practice  in  Civil  Cases. 

Under  sections  5298, 5301  and  5802,  of  the  Revised  Statutes,  as  now  in  force, 
a  bill  of  exceptions,  if  not  taken  at  the  time  the  decision  objected  to  is 
made,  is  required  to  be  taken  within  tlilrty  days  after  the  term  at  which 
the  verdict  of  the  jury  is  rendeied,  or  the  cause  is  decided  when  tried  to 
the  court,  except  that,  if  the  trial  judge  or  judges  be  absent  from  the 
district  when  tlie  bill  is  prepared  for  allowance,  the  same  may  be  de- 
posited with  the  derk  and  signed,  sealed  and  allowed  by  the  judge  or 
judges  on  or  before  the  first  day  of  the  term  next  ensuing. 

Hence,  where  a  motion  for  a  new  trial  upon  the  ground  that  the  verdict  Is 
not  sustained  by  sufficient  evidence,  or  is  contrary  to  law,  is  filed  in  pro- 
per time  after  the  verdict  is  rendered,  but  is  not  disposed  of  at  that  term, 
nor  at  a  term  within  thirty  days  thereafter,  a  bill  of  exceptions  to  the 
overruling  of  the  motion  cannot  be  taken,  and  it  is  not  error  for  a  re- 
viewing court  in  such  case  to  dismiss  a  petition  in  error  on  the  ground 
that  there  is  no  valid  bill  of  exceptions  in  the  case. 

(Decided  January  21, 1890.) 
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MonoK  for  leave  to  file  petition  in  error  to  the  Superior 
Court  of  Cincinnati. 

The  action  helow  was  to  recover  damages  against  the  city 
of  Cincinnati  for  personal  injuries  sustained  by  the  defendant 
in  error,  Miller,  by  reason  of  a  street  of  the  city  being  per- 
mitted to  become  and*  remain  out  of  repair  and  in  a  danger- 
ous condition.  The  case  was  tried  in  the  superior  court  at 
special  term,  December  24,  1888,  and  a  verdict  for  plaintiff 
on  that  day  rendered.  On  the  same  day  the  city  filed  its  mo- 
tion for  a  new  trial,  allegfing,  among  other  grounds,  that  the 
verdict  was  against  the  weight  of  the  evidence.  The  term 
closed  without  disposition  of  this  motion.  Counsel  for  the 
city  called  the  court's  attention  to  the  motion,  and  requested 
that  it  be  disposed  of  during  the  term,  but  took  no  exception 
to  the  court's  failure  to  do  so.  On  the  16th  of  May  follow- 
ing, and  moi*e  than  thirty  days  after  the  adjournment  of  the 
term  at  which  the  verdict  was  rendered,  the  motion  was  heard, 
overruled,  and  a  judgment  on  the  verdict  entered.  To  the 
overruling  of  its  motion,  and  rendition  of  judgment,  the  city 
excepted  and  tendered  its  bill  of  exceptions  setting  out  all 
the  evidence  introduced  at  the  trial,  which  on  the  8d  day  of 
June  following,  was  allowed,  signed,  and  ordered  made  a  part 
of  the  record.  Thereupon  the  city  filed  its  petition  in  error 
in  the  superior  couit,  general  term,  which,  upon  hearing  at 
the  November  term,  1889,  was  ordered  dismissed  on  the  ground 
that  there  was  no  legal  bill  of  exceptions  in  the  case.  The 
city  now  asks  leave  to  file  in  this  court  a  petition  to  reverse 
that  holding  and  judgment. 

Hargtman^  Hodden^  Qalvin  ^  Van  Home^  for  the  motion. 
Beiich  ^  Johnson^  contra. 

Sfbab,  J.  The  objections  to  the  bill  of  exceptions  are : 
1.  That  it  was  not  taken  at  the  proper  time ;  2.  That  it  is 
tendered  invalid  because  of  the  absence  of  a  seal  to  the 
judge's  signature.  If  either  objection  is  well  taken  the  mo- 
tion should  be  ovenuled. 
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The  subject  is  covered  by  the  provisions  of  chapter  4,  divi- 
sion 8,  of  title  1,  of  the  statutes.  As  this  chapter  Rtood  at 
the  taking  eflfect  of  the  Revised  Statutes,  January  1,  1880, 
section  5298,  which  was  a  re-enactment  of  section  291  of  the 
code,  reads  as  follows :  "  The  party  objecting  to  the  decision 
must  except  at  the  time  the  decision  is  made ;  and  time  may 
be  given  to  reduce  the  exception  to  writing,  but  not  beyond 
the  term."  Sections  5801  and  5802,  which  were  revisions 
of  sections  294  and  698  of  the  code,  as  amended  April  8, 
1876,  read  as  follows:  "Sec.  5801.  When  the  decision  is 
not  entered  on  the  record,  or  the  grounds  of  objection  do  not 
sufficiently  appear  in  the  entry,  or  the  exception  is  to  the 
opinion  of  the  court  on  a  motion  to  direct  a  nonsuit,  to  arrest 
the  testimony  from  the  jury,  or  for  a  new  trial  for  misdirec- 
tion by  the  court  to  the  jury,  or  because  the  verdict,  or,  if  a 
jury  was  waived,  the  finding  of  the  court,  is  against  law  or 
the  evidence,  the  party  excepting  must  reduce  his  exception 
to  writing,  and  present  it  to  the  court  for  allowance."  "  Sec. 
5302.  If  the  exception  be  true,  or,  if  it  be  not  true,  then  after 
it  is  corrected,  a  majority  of  the  judges  composing  the  court 
must  allow  and  sign  it  before  the  case  proceeds,  or,  if  the 
party  consent,  within  thirty  days  after  the  term ;  the  bill 
of  exceptions  shall  be  filed  with  the  pleadings,  and,  if  the 
party  require  it,  made  a  part  of  the  i*ecord,  but  not  spread 
on  the  journal ;  and  if  it  is  to  be  signed  after  the  term,  the 
journal  must  be  kept  open,  and  the  allowance  and  signing 
thereof  entered  thereon  as  of  the  terra." 

By  authority  of  these  sections  it  was  the  practice,  sane 
tioned  by  this  court  in  numerous  decisions,  to  take  a  bill  of 
exceptions  upon  the  overruling  of  a  motion  for  new  trial, 
though  after  the  term  at  which  the  verdict  was  rendered,  and 
thereby  raise  for  rfeview  the  questio)i  whether  or  not  the  ver- 
dict was  sustained  by  the  law  and  evidence.  In  such  case  a 
bill  of  exceptions  tsdcen  at  the  term  at  which  the  motion  for 
new  trial  was  overruled  and  judgment  entered,  was  taken  at 
the  proper  time  because  the  overruling  of  the  motion  and  the 
entry  of  judgment  was  the  decision  objected  to,  and  the  ex- 
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ception  to  the  decision  was  reduced  to  writing,  allowed  and 
filed  during  that  term. 

But  material  changes  in  the  sections  referred  to  have  been 
made  since  the  date  of  the  revisions.  Section  5298,  as 
amended  March  11, 1887,  (2  Smith  &  Benedict's  Revised 
Statutes,  1548,)  reads  as  follows :  "  The  party  objecting  to 
the  decision  must  except  at  the  time  the  decision  is  made, 
and  time  may  be  given  to  reduce  the  exception  to  writing, 
but  not  more  than  thirty  days  beyond  the  term  at  which  the 
verdict  of  the  jury  is  rendered,  or  the  cause  is  decided  when 
tried  to  the  court."  Section  5301,  as  amended  April  11, 
1888,  (same  vol.  p.  1544,)  reads  jis  follows :  "  When  the  de- 
cision is  not  entered  on  the  record,  or  grounds  of  objection 
do  not  sufficiently  appear  in  the  entry,  or  the  exception  is  to 
the  opinion  of  the  court  on  a  motion  to  direct  a  non-suit,  to 
arrest  the  testimony  from  the  jury,  or  for  a  new  trial  for  mis- 
direction by  the  court  to  the  jury,  or  because  the  verdict,  or 
if  a  jury  is  waived,  the  finding  of  the  court  is  against  the 
law  and  the  evidences,  or  the  omission  or  rejection  of  evi- 
dence, the  party  excepting  must  reduce  his  exceptions  to 
writing,  and  present  the  same  to  the  trial  judge  or  judges  for 
allowance,  within  thirty  (30)  days  from  the  end  of  the  term 
at  which  the  verdict  is  rendered  or  the  finding  of  the  court 
is  made ;  provided,  further,  that  in  case  the  trial  judge  or 
judges  be  absent  from  the  district  when  such  bill  of  excep- 
tions is  so  prepared  for  allowance,  then  the  same  may  be  de- 
posited with  the  clerk  of  the  court  for  the  examination  and 
allowance  of  such  trial  judge  or  judges,  who  shall  be  required 
to  sign  and  seal  said  bill  of  exceptions  on  or  before  the  first 
day  of  the  next  ensuing  term  of  couit."  And  section  5802, 
as  amended  same  date,  reads  as  follows:  ^*If  the  exception 
be  true,  or  if  it  be  not  time,  then  after  it  is  corrected,  the 
trial  judge,  or  a  majority  of  the  judges  composing  the  court, 
must  allow  and  sign  it  before  the  case  proceeds,  or  if  the 
party  consents,  within  thirty  days  after  the  term,  or  in  case 
of  the  absence  of  the  trial  judge  or  judges  from  the  district, 
as  provided  in  the  preceding  section,  then  on  or  before  the 
first  day  of  the  next  ensuing  term.  The  bill  of  exceptions 
Vol.  xiivn. — 8 
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shall  be  filed  with  the  pleadings,  and  if  the  party  request  it, 
made  part  of  the  record  but  not  spread  upon  the  journal ; 
and  if  it  is  to  be  signed  after  the  term,  the  journal  must  be 
kept  open  and  tlie  allowance  and  signing  thereof  entered 
thereon  as  of  the  term." 

These  three  sections  embrace  the  whole  law  upon  the  sub- 
ject of  the  time  of  the  taking,  allowance,  and  filing  of  bills 
of  exceptions.  Their  import  is  clear.  There  is  an  entire 
absence  of  authority  warranting  the  practice  referred  to. 
On  the  contrary,  a  bill  of  exceptions,  in  order  to  present  the 
objections  of  the  objecting  party  for  review,  must  be  reduced 
to  writing  and  presented  to  the  trial  judge  or  judges  for 
allowance  within  tiiirty  dajrs  from  the  end  of  the  term  at 
which  the  verdict  is  rendered  or  the  finding  of  the  court  is 
made,  and  it  is  then  the  duty  of  the  trial  judge  or  judges,  if 
true,  or  after  it  is  corrected,  within  the  thirty  days,  to  allow 
and  sign  it ;  save  only  that,  in  case  the  trial  judge  or  judges 
are  absent  from  the  district  when  the  bill  is  so  prepared  for 
allowance,  the  bill  may  be  deposited  with  the  clerk,  and  then 
it  becomes  the  duty  of  the  judge  or  judges  to  sign  and  seal 
the  bill  on  or  before  the  first  day  of  next  term  of  the  court. 
So  that,  where  a  motion  for  a  new  trial,  upon  the  ground 
that  the  verdict  is  not  sustained  by  sufiicient  evidence,  or  is 
contrary  to  law,  is  not  disposed  of  at  the  term  at  which  the 
verdict  is  rendered,  nor  at  a  term  within  thirty  dajrs  there- 
after, a  bill  of  exceptions  to  the  overruling  of  the  motion 
cannot  be  taken.  It  follows  that  the  bill  of  exceptions  in 
this  case  was  not  taken  at  the  proper  time,  and  therefore 
that  the  petition  in  error  to  the  Superior  Court  at  general 
term,  was  properly  dismissed. 

Had  the  city's  counsel  pressed  their  motion  at  the  trial 
term,  and,  failing  to  get  it  disposed  of,  excepted  to  the 
court's  neglect  to  pass  upon  it,  a  different  question  would 
be  presented. 

As  this  holding  disposes  of  the  case  we  do  not  deem  it 
necessary  to  consider  the  other  point  made. 

Motion  overruled. 
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AttaehmefU—Proeeeditiga  brfore  JtuUeea  qf  the  Pectce. 
Ebrob  to  the  Circuit  Court  of  Butler  county. 

This  action  was  brought  by  Strauss  against  Cooch,  con- 
stable, to  recover  possession  of  two  horses.  Enger,  being 
the  real  party  in  interest,  intervened,  was  made  defendant, 
and  by  answer  disclosed  that  he  had  brought  an  action  against 
Strauss  before  a  justice  of  the  peace  in  which  he  caused  an 
arttachment  to  issue,  upon  which  the  two  horses  in  contro- 
versy in  this  action  were  taken  by  Cooch,  as  constable,  as 
the  property  of  Strauss ;  that  the  affidavit  upon  which  the 
attachment  issued  stated  that  the  property  sought  to  be 
attached  was  not  exempt  from  execution ;  that  Strauss  ap- 
peared before  the  justice  and  moved  the  discharge  of  the 
attachment  on  the  ground  that  the  property  seized  under  it, 
being  the  two  horses  involved  in  this  suit,  was  exempt  to 
him  under  section  5441  Rev.  Stats.;  that  the  motion  was 
heard  by  the  justice  on  affidavits  and  overruled,  after  which 
judgement  was  rendered  on  the  merits  of  the  action  in 
Enger's  favor  for  $300  and  costs,  and  that  the  proceedings 
•and  judgment  aforesaid  remain  in  full  force. 

Changer  ^  Hunt  and  Oideon  (7.  Wilson^  for  plaintiff  in 
error. 

Thomas  Milikin  and  Doty  ^  Todhunter^  for  defendant  in 
j^rror. 

By  the  Coubt.  The  justice  of  the  peace  having,  by 
section  6522  Rev.  Stats.,  jurisdiction  to  hear  and  determine 
the  motion,  his  decision,  while  unreversed,  was  conclusive 
between  the  parties.  Strauss,  by  invoking  the  action  of  the 
justice  upon  the  motion,  waived  any  right  that  he  might 
otherwise  have  had  to  a  trial  of  the  question  by  a  jury. 

Judgment  of  the  Circuit  Court  affirmed. 
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Henry  v.  Jeanbs  bt  al. 

BaUroctd  Company — When   Stoeh-holdera  may  appeal  from  Judgment 
againet^Seetion  5226,  Revised  Statutes,  construed. 

Erbob  to  the  Circuit  Court  of  Jefferson  county. 

Hoadly^  Johnson  and  Colston^  for  plaintiff  in  error. 

Ritfus  P.  Ranney  and  J.  M.  Estep^  for  Samuel  Jeans  et  al. 

J.  Thoing  Brooks  and  Harruon^  Olds  ^  Marshy  for  defend- 
ants in  error. 

By  the  Court.  A  judgment  ordering  the  cancellation  of 
the  lease  of  a  railroad,  executed  by  its  owner  to  another  com- 
pany, is  a  judgment  directly  affecting  the  stockholder  of  the 
lessor ;  and  when  the  company  refuses  to  appeal  from  the  de- 
cree, any  one  of  the  stockholders  on  behalf  of  himself  and 
other  stockholders,  may  appeal  therefrom  under  the  provisions 
of  §  5226,  Rev.  Stats.,  as  a  ^^ person  directly  affected*'  thereby, 
when  there  is  reason  to  believe  that  the  officers  of  the  com- 
pany  have  an  interest  in  common  with  the  plaintiffs  in  the 
case,  and  that  in  refusing,  or  neglecting,  to  appeal,  they  are 
acting  in,  and  controlled  by,  that  interest.  And  it  is  the  duty 
of  the  court  to  which  an  appeal  has  been  taken,  under  such 
circumstances,  to  hear  the  case  upon  its  merits,  allowing  ad*- 
ditional  pleadings  to  be  filed  as  the  justice  of  the  case  may 
require,  and  should  not  dismiss  the  case  otherwise  than  upon 
it  merits. 

Judgment  reversed^  and  cause  remanded  for  fW" 
iher  proceedings. 
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HoF.  THAD.  A.  MINSHALL,  Chisf  Jubtiok. 
HOH.  MAJiSHALL  J.  WILLIAMS, 
HoF.  WILLLAM  T.  SPEAR, 
HoF.  JOSEPH  P.  BRADBURY, 
HoF.  FRANKLIN  J.  DICKMAN, 


JUDGBII. 


Benton  et  al.  v.  Shaeer. 

Lis  Pendens, 

A  mortgagee  of  real  property  not  part  of  an  entire  tract  situate  in  more 
than  one  county,  will  not  be  charged  with  constructive  notice  of  an 
action  for  the  recovery  of  such  property,  pending  in  a  county  other 
than  that  in  which  the  property  is  situated. 

The  doctrine  of  lis  peiidens  does  not  apply,  unless  the  court  has  acquired^ 
in  some  manner,  jurisdiction  of  the  subject-matter  involved  in  the  suit. 
Where,  therefore,  in  an  action  to  recover  real  property  which  is  not  an 
entire  tract  situate  in  more  than  one  county,  but  a  separate  tract  lying 
wholly  in  one  county,  the  action  is  not  brought  in  the  county  where 
the  subject  of  the  action  is  located,  a  bona  fide  purchaser  of  the  pro- 
perty for  a  valuable  consideration,  without  actual  notice,  and  residing 
in  the  county  where  the  property  is  situated,  will  not  be  charged  with 
conitructive  notice  of  the  pendency  of  such  action  at  the  time  of  his 
purchase,  so  as  to  prevent  his  acquiring  a  valid  interest  in  the  property. 

The  heirs  of  P.  brought  an  action  in  the  Court  of  Common  Pleas  of 
Union  county  to  partition  two  tracts  of  land  situated  repectively  in 
Union  county  and  Delaware  county,  and  also,  to  set  aside  a  deed,  duly 
recorded,  from  P.,  to  D.  and  L.,  of  the  Delaware  tract,  and  to  recover 
the  same.    The  land  in  Urlon  countv  was  not  an  entire  tract  with  the 
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land  In  Delaware  county,  but  the  two  were  separate  tracts,  one  situated 
entirely  in  Union  county,  and  one  entirely  in  Delaware  county.  While 
the  action  was  pending  in  the  court  of  common  pleas,  and  before  the 
rendition  of  final  judgment  in  the  case,  D.,  one  of  the  defendants,  mort- 
gaged his  interest  in  the  Delaware  tract  to  M.,  who  was,  at  the  date  of 
the  commencement  of  the  action,  and  ever  since  has  been,  a  resident  of 
Delaware  county.  M.  had  no  actual  notice  of  the  pendency  of  the  ac- 
tion, at  the  time  of  taking  the  mortgage ;  was  not  a  party  to  the  action ; 
and  the  final  judgment  rendered  in  tbe  action  was  nerer  recorded  in 
Delaware  county. 
Held:  That  under  sections  6065  and  6090  of  the  Bevised  Statutes,  M.  was 
not  charged  with  constructive  notice  of  the  pendency  of  the  action,  so 
as  to  be  prevented  from  acquiring  an  interest  in  the  subject-matter 
thereof  covered  by  the  mortgage,  as  against  the  title  of  the  parties  to 
the  pending  litigation. 

(Decided  March  4, 1890.) 

Ebbob  to  tibe  Circuit  Court  of  Delaware  county. 

The  defendant  in  error,  Mary  J.  Shafer,  filed  her  petition 
in  the  Court  of  Common  Pleas  of  Delaware  county,  against 
Daniel  S.  Benton,  and  the  plaintifb  in  error,  Lewis  Benton, 
Aaron  Clover  and  Nancy  Clover,  asking  for  the  foreclosure 
of  a  mortgage  made  to  her  October  28, 1882,  by  Daniel  S. 
Benton,  on  the  one  undivided  fourth  part  of  122}  acres  of 
land  in  Delaware  county,  Ohio,  described  in  a  deed  dated 
August  9, 1878,  from  Phebe  Benton  to  Lewis  Benton  and 
Daniel  S.  Benton,  in  which  she  conveyed  to  them  the  undi- 
vided half  part  thereof.  The  mortgage  was  given  to  secure 
the  payment  of  Daniel  S.  Benton's  note  for  $571.28,  dated 
October  17, 1882,  payable  one  year  after  date,  with  interest 
at  eight  per  cent,  per  annum,  and  was  duly  recorded  in  Del- 
aware county,  November  23, 1882,  in  Vol.  28,  page  149,  of 
the  records  of  mortgages. 

Daniel  S.  Benton  was  in  default  for  answer  and  demurrer. 

The  defendant,  Lewis  Benton,  set  forth  in  his  answer  to 
the'  petition,  that  Daniel  S.  Benton  was  not  the  owner  of  the 
one  fourth  part  of  the  real  estate  described  in  the  petition^ 
but,  as  one  of  the  heirs-at-law  of  Phebe  Benton,  was  the 
owner  of  only  one  forty-eighth  part  thereof,  that  in  Janu- 
ary, 1880,  the  heirs-at-law  of  Phebe  Benton  instituted  pro* 
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ceedings  in  the  Court  of  Common  Pleas  of  Union  county, 
Ohio,  for  partition  of  the  premises  described  in  the  petition ; 
and  that  at  a  public  auction  in  partition,  he,  Lewis  Benton^ 
became  the  purchaser  of  the  premises,  and  afterwards  sold 
them  to  Aaron  Clover,  who  entered  into  possession  of  the 
same. 

Aaron  Clover  and  Nancy  Clover,  by  their  joint  answer  to 
the  petition,  set  up  the  purchase  from  Lewis  Benton,  and 
prayed  that  their  title  might  be  protected. 

The  court  of  common  pleas  found  that  the  mortgage  from 
Daniel  S.  Benton  to  Mary  J.  Shafer  was  the  first  and  best 
lien  on  an  undivided  forty-eighth  part  of  the  122f  acres  of 
land ;  that  Daniel  S.  Benton  did  not  have  any  title  to  the 
premises  in  the  petition  described,  by  virtue  of  the  deed  from 
Phebe  Benton  to  Daniel  S.  Benton  and  Lewis  Benton,  but 
owned  in  fee-simple  the  undivided  fortj^-eighth  pait  of  the 
premises,  as  heir-at-law  of  Phebe  Benton,  at  the  time  he  ex- 
ecuted the  mortgage  to  Mary  J.  Shafer ;  that  the  condition 
of  defeasance  in  said  mortgage  had  been  broken,  and  that 
Mary  J.  Shafer  was  thereby  entitled  to  have  the  defendants' 
equity  of  redemption  foreclosed. 

The  plaintiff  excepted  to  the  judgment  of  the  court  of  com- 
mon pleas,  and  appealed  to  the  circuit  court.  In  the  circuit 
court  the  cause  was  submitted  on  the  pleadings,  and  the  evi- 
dence embodied  in  an  agreed  statement  of  facts,  which  is  as 
follows : 

^^  It  is  agreed  by  the  parties  in  this  action : 

That  a  case  was  commenced  and  prosecuted  in  Union 
county,  Ohio,  in  which  Stephen  Cranston  and  othera,  beirs- 
at-law  of  Phebe  Benton,  deceased,  were  plaintiffs,  and  Orson 
Benton,  Daniel  S.  Benton,  Lewis  Benton  and  others  were  de- 
fendants, by  petition  filed  January  17, 1880,  in  which  the 
plaintiff  sought  to  set  aside  the  deed  of  conveyance  made  by 
Phebe  Benton  to  said  Daniel  S.  and  Lewis  Benton  of  the 
tract  of  land  in  Delaware  county,  Ohio,  upon  which  Mary  J. 
Shafer  holds  the  mortgage  which  she  seeks  to  foreclose  in  the 
action  at  bar,  and  also  to  recover  the  said  real  estate  situate 
in  Delaware  county,  Ohio,  and  the  partition  of  the  same  among 
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the  heirs  of  said  Phebe  Benton,  deceased.  Also  in  the  same 
action  was  sought  the  partition  of  another  tract  of  land  in 
Union  county,  Ohio,  among  said  heirs.  And  that  the  land 
in  Union  county,  Ohio,  is  not  a  continuous  or  entire  tract  with 
the  said  land  in  Delaware  county,  Ohio,  but  are  separate  and 
independent  tracts  several  miles  apart. 

The  land  in  Delaware  county  is  in  Virginia  Military  Sur- 
veys Nos.  2546  and  2897,  and  the  land  in  Union  county  in 
Virginia  Military  Survey  No.  4404. 

That  Mary  J.  Shafer  was  not  a  party  to  said  action  in  Union 
county. 

That  the  suit  in  Union  county  was  pending  when  Daniel  S. 
Benton  executed  and  delivered  the  mortgage  to  Mary  J.  Sha- 
fer on  the  lands  in  Delaware  county,  but  the  final  (decree  in 
said  action  was  not  rendered  until  March  10,  1883,  in  tlie 
District  Court  of  Union  county,  on  appeal  from  the  decision 
of  the  court  of  common  pleas  where  judgment  had  been  ren- 
dered in  favor  of  said  Lewis  and  Daniel  S.  Benton,  sustaining 
the  validity  of  said  deed  from  Phebe  Benton  to  said  Daniel 
S.  and  Lewis  Benton,  of  the  said  land  in  Delaware  county. 
The  decision  of  said  common  pleas  court  was  rendered  May 
18, 1881,  and  on  appeal  from  said  common  pleas  court  the  dis- 
trict court  rendered  the  following  decision  March  10, 1883,  viz. : 

"  On  consideration  wliereof  the  court  do  find  that  the  equity 
of  the  case  is  with  the  plaintiff  and  cross-petitioners,  and  that 
the  deeds  of  conveyance  mentioned  in  the  pleadings  from 
Phebe  Benton  to  Orson  Benton,  Lewis  Benton  and  Daniel 
S.  Benton,  dated  August  9, 1878,  should  be  set  aside  and  held 
for  naught,  and  therefore  it  is  ordered,  adjudged  and  decreed 
by  the  court  that  said  deeds  of  conveyance  be  and  they  are 
hereby  set  aside  and  held  for  naught,  and  said  estate  of  Hiram 
and  Phebe  Benton  is  hereby  ordered  to  be  partitioned  and  set- 
tled the  same  as  if  said  deed  had  never  been  made." 

And  finding  and  decreeing  among  other  things  that  the  in- 
terest of  Daniel  S.  Benton,  as  one  of  the  heirs  of  said  Phebe 
Benton  in  the  land  in  Delaware  county,  was  one  forty-eighth 
part  which  amounted  to  i84.73,  net  proceeds,  and  ordered 
that  partition  be  made  of  said  premises. 
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Which  judgment  was  affirmed  by  the  supreme  court  and 
certified  to  the  court  of  Union  county,  and  the  commissionei's 
of  partition  in  said  case,  appointed  by  said  coui't,  having  re- 
ported the  premises  not  susceptible  of  division,  the  court  there- 
upon ordered  said  premises  to  be  sold  by  the  sheriff,  which 
was  accordingly  done,  and  Lewis  Benton  became  the  purchaser 
at  said  sale  of  said  tract  of  land  in  Delaware  county,  consist- 
ing of  122}  acres,  and  received  his  deed  for  the  same,  and  after- 
ward conveyed  the  same  to  Aaron  Clover,  defendant,  and  the 
proceeds  of  the  sale,  by  the  sheriff  aforesaid,  were  distributed 
according  to  the  order  of  the  Union  county  court  to  said  heirs 
of  Phebe  Benton,  deceased,  and  as  one  of  said  heirs,  to  Dan- 
iel S.  Benton,  one  forty-eighth  part. 

The  above  record  of  facts  is  admitted  so  far  as  the  record 
thereof  may  be  competent  evidence  in  the  trial  of  this  case. 

And  it  is  further  admitted  as  a  fact  in  this  case  that  Phebe 
Benton  is  the  person  who  made  the  deed  of  conveyance  of 
the  undivided  one  half  of  said  land  in  Delaware  county,  Ohio, 
of  which  she  had  the  title  in  fee  simple,  and  that  she  died 
August  26, 1879. 

And  it  is  admitted  as  a  fact  that  the  deed  made  by  said 
Phebe  Benton  to  Daniel  S.  Benton  and  Lewis  Benton  is  a 
general  warranty  deed,  purporting  to  convey  the  undivided 
one  half  of  said  land  in  Delaware  county,  to  said  Daniel  S. 
and  Lewis  Benton,  their  heirs  and  assigns  in  fee  simple,  and 
that  the  date  of  said  deed  is  August  9, 1878,  and  the  same 
was  filed  in  the  recorder's  office  of  Delaware  county,  and  re- 
corded in  volume  72,  pages  88  and  84,  August  27,  1878, 
Record  of  Deeds  of  Delaware  county,  and  under  which  deed 
Lewis  and  Daniel  S.  Benton  went  into  possession,  and  under 
which  title  Mary  J.  Shafer  claims  her  rights  in  this  action  as 
well  as  to  whatever  title  the  said  Daniel  S.  Benton  had  as 
one  of  the  heirs  of  Phebe  Benton,  deceased. 

It  is  further  admitted  as  a  fact  that  the  record  of  the  pen- 
dency of  said  suit  in  Union  county,  or  the  proceedings  or 
decree  rendered  therein,  are  not  recorded  in  Delaware 
county,  Ohio. 
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Mary  J.  Shafer*s  mortgage,  it  is  agreed,  is  dated  October 
28, 1882,  filed  for  record  November  11, 1882. 

It  is  also  agreed  that  it  is  a  fact  that  the  plaintiff,  Mary 
J.  Shafer,  was,  at  the  date  of  the  commencement  of  the 
action  in  Union  county,  and  ever  since  has  been,  a  resident 
of  Delaware  county,  and  never  a  resident  of  Union  county. 

And  that  she  had  no  actual  notice  in  fact,  other  than 
the  notice  which  is  presumed  in  law,  of  the  pendency  of  said 
suit  in  Union  county,  or  of  the  proceedings  therein,  when 
Daniel  S.  Benton  executed  and  delivered  to  her  the  note 
and  mortgage  in  suit." 

Upon  the  foregoing  agreed  statement  of  facts,  the  finding 
and  judgment  of  the  circuit  court  was  as  follows : 

^^  The  court  find  on  the  issue  joined  between  the  plaintiff 
and  the  defendants  that  the  equity  of  the  case  is  with  the 
plaintiff.  And  the  court  find  that  the  defendant,  Daniel  S. 
Benton,  has  been  duly  served  with  notice  by  publication, 
according  to  law,  of  the  pendency  of  this  action,  and  is  in 
default  for  answer  and  demurrer,  and  that  the  allegations  of 
the  petition  as  to  him  are  thereby  confessed  by  him  to  be 
true.  And  the  court  do  further  find  all  the  other  issues 
between  the  plaintiff^  and  said  defendants,  Lewis  Benton 
and  Aaron  and  Nancy  Clover,  in  favor  of  the  plaintiff  and 
against  the  said  defendants.  And  that  there  is  due  the 
plaintiff  from  the  defendant,  Daniel  S.  Benton,  on  the  prom- 
iaaory  note  set  forth  in  the  petition,  with  the  interest  there* 
on  to  the  first  day  of  this  term,  to  wit :  December  14, 1886, 
the  sum  of  $761.44,  with  interest  at  8  per  cent,  from  said 
date. 

The  court  further  find  that  in  order  to  secure  the  pay- 
ment of  said  note  and  interest,  the  said  Daniel  S.  Benton 
executed  and  delivered  to  said  Mary  J.  Shafer,  plaintiff,  bis 
certain  mortgage  as  in  the  petition  described,  and  on  the 
pi*emises  therein  described.  That  said  mortgage  was  duly 
recorded  in  volume  28,  page  149,  November  23, 1882,  of  the 
Records  of  Mortgages  of  Delaware  county,  Ohio,  and  is 
a  valid  lien  on  the  premises  in  the  petition  described,  and 
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tbat  the  conditions  in  said  mortgage  have  been  broken  and 
said  deed  has  become  absolute. 

It  is  therefore  adjudged  and  decreed  by  the  court  that  un- 
less the  defendant,  Daniel  S.  Benton,  shall,  within  five  days 
from  the  entry  of  this  decree,  pay  or  cause  to  be  paid  to  the 
clerk  of  the  court  of  common  pleas,  to  which  this  case  is  re- 
manded for  further  proceedings,  the  costs  of  this  case,  and  to 
tlie  plaintiff  herein  the  sum  of  9761.44,  so  found  due  as  afore* 
said,  with  interest  at  8  per  cent,  from  the  14th  day  of  De- 
cember, 1886,  the  defendants'  equity  of  redemption  be 
foreclosed  and  said  premises  be  sold,  and  that  an  order  of 
sale  issue  therefor  to  the  sheriff  of  Delaware  county,  Ohio, 
directing  him  to  appraise,  advertise  and  sell  said  premises  as 
upon  execution,  and  report  his  proceedings  to  the  Court  of 
Common  Pleas  of  Delaware  county,  Ohio. 

It  is  further  ordered  that  this  cause  be  remanded  to  the 
Common  Pleas  Court  of  Delaware  county,  Ohio,  to  carry 
this  decree  into  execution  and  for  all  further  proceedings." 

To  all  of  which  findings,  rulings  and  judgment,  the  de- 
fendants did,  at  the  time,  by  their  counsel,  except,  and  there- 
upon the  defendants  filed  a  motion  for  a  new  trial,  for  reasons 
set  forth  in  said  motion,  which  motion  was  overruled  by  the 
court,  to  which  the  defendants  did  at  the  time  except. 

This  proceeding  in  error  is  prosecuted  to  reverse  the  judg- 
ment of  the  circuit  court. 

Janes  ^  Lytle^  for  plaintiff  in  eiror. 

The  doctrine  of  lU  pendens  is  fully  shown,  by  the  follow- 
ing  authorities,  to  apply  in  this  case.  Wells'  Res  Adjudicata 
and  Stare  Decisis,  sec.  82;  Shirley  v.  Feame^  83  Miss. 
666;  Commonwealth  v.  IHffenhack^  8  Grant  875;  Bank  v. 
Spraguey  11  N.  J.  Eq.  586 ;  Walker's  Am.  Law,  p.  419  and 
note  e;  Story's  Equity,  §  405  and  authorities  cited,  note  1 
(a);  Oreen  v.  Rick,  121  Pa.  St.  180;  Bishop  of  Winchester 
V.  Paine^  11  Ves.  Jr.  197;  Nevmum  v.  Chapman^  14  Am. 
Dec.  774-779  (note) ;  Bennett's  Lessee  v.  Williams,  5  Ohio 
462 ;  Hamlin's  Lessee  v.  Bevans,  7  Ohio,  pt.  1, 161 ;  Foller- 
Urn  v.  Willardy  80  Ohio  St.  192;  Rev.  Stat.,  sec.  5055. 
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J.  Hippie^  for  defendant  in  error. 

We  claim  that  the  court  in  Union  county  had  no  juris-' 
diction  to  recover  the  real  estate  in  Delaware  county^  because 
it  was  not  an  entire  tract,  and  lis  pendens  does  not  apply, 
and  the  adjudications  of  the  court  are  simply  void.  Parti- 
tion does  not  affect  the  title  or  liens  of  third  persons;  it 
only  partitions  to  each  claimant  his  part  in  severalty.  Tab- 
ler  V.  Wiseman,  2  Ohio  St.  207 ;  McBain  v.  McBain^  16  Ohio 
St.  887.  Sec.  5028,  R.  S.,  also  limits  the  jurisdiction,  when 
the  action  involves  the  recovery  of  title,  to  the  county  in 
which  the  land  is  situated,  except  where  the  property  is  an 
entire  tract. 

Jurisdiction  of  parties  is  not  necessarily  jurisdiction  of 
the  subject  matter.  Bohn,  Admr,,  v.  Bunham,  18  Ohio  St. 
672.  Failure  to  plead  it.  Steamboat  v.  Long^  18  Ohio  St. 
621.  Judgment  without  jurisdiction  may  be  attacked  col- 
laterally. CHlliland  v.  Sellers,  2  Ohio  St.  228 ;  Buchannoii  v. 
Roys,  Id.  261 ;  Evans  v.  lies,  7  Ohio  St.  288 ;  Waits'  Actions 
and  Defenses,  196 ;  Van  Dusen  v.  Sivert,  61  N.  Y.  878 ; 
Jolly  V.  Folty,  84  Cal.  821 ;  Spier  v.  Carll,  82  Ohio  St.  286 ; 
Fennywitt  v.  Foote,  27  Ohio  St.  616;  28  Cal.  401;  198; 
28  111.674;  85  Conn.  861. 

Persons  having  an  interest  in  land  must  be  made  parties 
to  suit  to  divest  such  interest.  McArthur  v.  Porter,  1  Ohio 
99 ;  Frische  v.  Cramer's  Lessee,  16  Ohio  189 ;  Lessee  of  Ir- 
win V.  Smith,  17  Ohio  226 ;  Lessee  of  Frimble  v.  Boothly^  14 
Ohio  109. 

Sees.  5055  and  6056,  Rev.  Stats.,  construed  together,  de- 
termine this  question  in  favor  of  the  defendant  in  error. 

DiGKMAN,  J.  The  object  of  the  suit  in  Union  county 
was,  to  set  aside  the  deed  of  conveyance,  executed  by  Phebe 
Benton  to  Daniel  S.  Benton  and  Lewis  Benton,  of  the  tract 
of  land  in  Delaware  county,  upon  which  Mary  J.  Shafer 
holds  the  mortgage  in  controversy,  also,  to  recover  the  real 
property  embraced  in  the  mortgage,  and  to  cause  partition 
of  the  same  to  be  made  among  the  heirs  of  Phebe  Benton. 
In  the  same  suit,  partition  among  the  same  heirs  was  sought 
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of  anodier  tract  of  land,  situated  in  Union  county.  The 
land  in  Union  county  is  not  a  continuous  and  entire  tract 
with  the  land  in  Delaware  county,  but  the  two  are  separate 
and  independent  tracts,  several  miles  apart. 

Although  when  the  estate  is  situated  in  two  or  more  coun- 
ties, proceedings  for  partition  may  be  had  in  any  county 
wherein  a  part  of  such  estate  is  situated,  and'  also  in  actions 
to  recover  real  property  when  the  property  is  an  entire  tract, 
yet,  iu  partition,  each  tenant  in  common,  coparcener,  or  other 
interested  person,  is  entitled  to  be  named  as  defendant  there- 
in ;  and  in  an  action  to  recover  real  property  in  an  entire 
tract  and  situate  in  more  than  one  county,  all  persons  claim- 
ing title  to,  or  an  interest  in  the  property,  may  be  made  de- 
fendants. 

Conceding  that  all  the  proper  parties  were  before  the  court 
at  the  commencement  of  the  action  in  Union  county,  and  up 
to  the  time  when  Mary  J.  Shafer  received  her  mortgage  from 
Daniel  S.  Benton,  the  question  arises,  whether  upon  the 
agreed  facts  in  the  present  case,  she  is  to  be  concluded  by 
the  judgment  rendered  in  the  Union  county  action.  To  that 
action  she  was  not  a  party ;  at  the  date  of  its  commencement 
and  ever  since  she  has  been  a  resident  of  Delaware  county ; 
and  she  had  no  actual  notice  of  the  suit  in  Union  county,  or 
of  the  proceedings  therein,  when  Daniel  S.  Benton  executed 
and  delivered  to  her  the  note  and  mortgage  in  litigation. 
She  took  her  mortgage  after  searching  the  records  of  Dela- 
ware county,  where  she  found  the  deed  from  Phebe  Benton 
to  Daniel  S.  Benton  duly  recorded,  and  no  record  of  any  lien 
or  pending  suit  affecting  the  title  of  the  Delaware  county 
land. 

The  decision  of  the  Court  of  Common  Pleas  of  Union 
county  was  rendered  May  13, 1881,  and  the  Anal  decree  in  the 
action  was  rendered  on  appeal,  March  10, 1883,  by  the  district 
court.  The  mortgage  to  Mary  J.  Shafer  bears  date  October 
28, 1882,  and  was  filed  for  record  November  11, 1882.  It  is 
contended  therefore,  that  notwithstanding  the  facts  in  the 
case,  as  the  suit  iu  Union  county  was  pending  when  Daniel 
S.  Benton  executed  and  delivered  to  her  the  mortgage  on 
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the  lands  in  Delaware  county,  she  acquired  no  interest  in  the 
subject  matter  of  the  suit,  as  against  the  title  of  Lewis  Ben- 
ton, the  purchaser  at  the  partition  sale,  and  the  other  plaint- 
iffs in  error. 

The  rule  concerning  the  effect  of  lis  pendens^  unmodified 
by  statute,  would  seem  in  some  instances  stern  and  inequi- 
table in  its  operation.  In  Bellamy  v.  Sabine^  1  De.  G.  &  J. 
666,  it  was  said  by  Turnbb,  L.  J. :  "  It  is  not  correct  to  speak 
of  lis  pendens  as  affecting  a  purchaser  through  the  doctrine 
of  notice,  though  undoubtedly  the  language  of  the  courts 
often  so  describes  its  operation.  It  affects  him  not  because 
it  amounts  to  notice,  but  because  the  law  does  not  allow  liti- 
gant parties  to  give  to  others,  pending  the  litigation,  rights 
to  the  property  in  dispute,  so  as  to  prejudice  the  opposite 
party."  And  yet,  the  doctrine  of  notice  has  not  been  elimi- 
nated in  determining  the  effect  of  alienating  property  in  dis- 
pute, pending  the  litigation. 

But,  the  rule  concerning  constructive  notice  by  lis  pendens^ 
has  always  been  regarded  by  the  courts  as  a  harsh  one  in  its 
application  to  bona  fide  purchasers  for  value.  In  Rayden  v. 
Bueklin^  9  Paige,  612,  Chancellor  Walworth  said :  "  This 
common  law  rule  of  requiring  purchasers  at  their  peril  to 
take  notice  of  the  pendency  of  suits  in  courts  of  justice,  for 
the  recovery  of  the  property  they  are  about  to  purchase,  al- 
though it  is  nearly  impossible  that  they  should  actually  know 
that  such  suits  have  been  commenced,  has  always  been  con- 
sidered a  hard  rule,  and  is  by  no  means  a  favorite  with  the 
court  of  chancer}\"  The  stringency  of  the  rule  has  led  the 
English  Parliament  and  the  legislatures  of  many  states  to 
interfere,  resulting  in  most  material  statutory  modifications 
and  restrictions.  An  example  of  such  legislation  is  found 
in  the  English  statute  which  provides  that,  a  pending  suit 
will  not  affect  a  purchaser  fot  value  and  without  express  no- 
tice, unless  a  notice  of  lis  pendens  has  been  properly  reg^ 
tered  in  compliance  with  the  statutory  directions.  Stat,  of 
2  and  8  Vict.  Ch.  11,  §  7 ;  Pom.  Eq.  Juris.  §§  639,  640. 

Our  own  statutory  provisions  are  found  in  sections  6056 
and  6066  of  the  Revised  Statutes.    Section  6066  reads  as 
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follows :  *^  When  the  summons  has  been  derved  or  publL 
cation  made,  the  action  is  pending  so  as  to  charge  third  per- 
sons with  notice  of  its  pendency;  and  while  pending,  no 
interest  can  be  acquired  by  third  persons  in  the  subject-matter 
thereof  as  against  the  plaintiffs  title.'' 

Under  this  section,  if  the  land  mortgaged  to  Mary  J. 
Shafer  had  been  situated  in  Union  county  instead  of  Dela- 
ware county,  she  would  have  taken  the  mortgage  with  con- 
structive notice  of  the  pending  litigation,  and  would  have 
acquired  no  interest  in  the  property,  as  against  the  title  of 
the  plaintiffs  in  the  action.  The  general  rule  is,  that,  as  to 
real  property  located  within  the  jurisdiction  of  the  court 
where  its  judgments  and  decrees  may  become  or  be  made 
liens  upon  the  property,  all  men  must  take  notice  of  and  be 
bound  by  the  pending  litigation  without  regard  to  residence. 
But  a  mortgagee  of  real  property,  not  part  of  an  entire  tract 
situate  in  more  than  one  county,  will  not  be  charged  with 
constructive  notice  of  an  action  for  the  recovery  of  such 
property,  pending  in  a  county  other  than  that  in  which  the 
property  is  situated. 

Section  5056  of  the  Revised  Statutes,  on  the  subject  of 
lU  pendens  as  to  suits  in  other  counties,  provides  as  follows : 
**  When  any  part  of  real  property,  the  subject-matter  of  an 
action,  is  situate  in  any  county  or  counties  other  than  the 
one  in  which  the  action  is  brought,  a  certified  copy  of  the 
judgment  in  such  action  must  be  recorded  in  the  recorder's 
office  of  such  other  county  or  counties,  before  it  shall  ope- 
rate therein  as  notice  so  as  to  t^harge  third  persons,  as  pro- 
vided in  the  preceding  section ;  but  it  shall  operate  as  such 
notice,  without  record,  in  the  county  where  it  is  rendered." 

By  this  section  of  the  statutes,  where  part  of  the  real 
property  in  litigation  is  located  in  the  county  where  the 
action  is  brought,  and  part  in  another  county,  the  judgment, 
in  the  county  where  it  is  rendered,  is  made  to  operate  as 
notice  of  the  pendency  of  the  action,  without  record.  In  the 
county  where  the  action  is  brought  and  judgment  rendered, 
and  the  real  properly  or  a  part  thereof  is  situated,  it  is  pre- 
sumed under  the  statute,  that  a  purchaser  of  the  subject- 
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matter  of  the  suit  situated  in  that  county,  has  knowledge  of 
the  prior  proceedings  upon  which  the  judgment  is  founded, 
without  regard  to  its  record.  But  in  a  county  where  the 
action  is  not  brought,  and  the  judgment  is  not  rendered,  and 
the  title  to  real  property  therein  located  is  sought  to  be 
changed  or  affected,  a  purchaser  is  not  presumed  to  have 
such  knowledge  of  the  pending  action  or  proceedings  lead- 
ing to  the  judgment,  and  hence,  the  statute  requires  the 
judgment  to  be  recorded  in  such  county  before  it  can  ope- 
rate therein  as  notice  to  a  purchaser,  as  provided  in  the 
preceding  section  5055  of  the  Revised  Statutes.  In  the 
case  at  bar,  it  is  among  the  agreed  facts,  that  the  proceed- 
ings, or  decree  rendered,  in  the  suit  in  Union  county,  have 
not  been  recorded  in  the  county  of  Delaware. 

If  the  purchaser  of  a  tract  of  land  situated  entirely  in  the 
county  of  his  domicil,  who  has  no  actual  notice  or  informa- 
tion of  any  judicial  proceedings  in  any  county  in  reference 
to  such  land,  searches  the  records  of  the  county  where  the 
land  is  located,  and  finds  no  pending  proceedings,  judgment 
liens  or  other  incumbrances  affecting  the  title  to  the  same, 
it  is  not  the  intent  of  the  statute,  that  such  purchaser  shall 
be  compelled  to  examine  the  records  of  the  courts  of  every 
county  in  the  state,  to  find  whether  a  suit  is  pending  that 
would  affect  the  title.  And  the  section  of  the  statute,  now 
under  consideration,  in  the  protection  of  the  innocent  pur- 
chaser for  value  and  without  actual  notice,  accordingly  pro- 
vides, that  a  judgment  rendered  in  a  county  other  than  that 
in  which  the  purchased  part  of  the  land  lies,  shall^  be  re- 
corded in  the  county  where  such  land  is  situated,  before  it 
shall  operate  therein  as  notice  of  the  pendency  of  an  action 
in  the  county  where  such  judgment  was  rendered. 

But  the  doctrine  of  lis  pendens  which  has  been  invoked 
in  behalf  of  the  plaintiffs  in  error,  rests  upon  the  jurisdiction 
of  the  court  over  the  subject  matter  involved  in  the  suit. 
^^  To  make  the  pendency  of  a  suit  notice,  so  as  to  affect  the 
conscience  of  a  purchaser,  it  is  essential  that  the  court  have 
jurisdiction  over  the  thing."  McLean,  J.,  in  Carringtan  v. 
BrentSj  1  McLean,  167.    In  Janes  v.  Imsk,  2  Met.  (Ky.) 
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856,  it  is  said  by  DunAiiL,  J. :  "  Unless  the  petition  shows 
up^n  its  face  a  case  for  the  jurisdiction  of  the  chancellor, 
the  proceedings  cannot  operate  as  a  lis  pendens^  even  from 
the  date  of  the  service  of  process,  so  as  to  affect  the  property 
sought  to  be  subjected,  or  to  overreach  a  subsequent  sale  or 
other  disposition  of  it."  See  also,  Fonbl.  Eq.  B.  2,  ch.  6, 
sec.  3,  note  n. ;  Sorrel  v.  Carpenter^  2  Peere  Wms.  482 ; 
Worsley  v.  Earl  of  Scarhorougk,  3  Atk.  392 ;  Bishop  of  Win- 
cJiester  v.  Paine^  11  Ves.  Jr.  194 ;  Murray  v.  Ballou^  1  Johns. 
Ch.  666;  Bennett  on  Lis  Pendens,  sees.  98,  99, 100. 

It  is  true,  that  the  action  in  Union  county  was,  to  have 
partition  of  lands  lying  in  that  county,  and  also  in  Delaware 
county ;  and  when  the  estate  to  be  partitioned  is  situated  in 
two  or  more  counties,  the  proceedings,  as  before  observed,  may 
be  had  in  any  county  wherein  a  part  of  such  estate  is  situated. 
But,  the  purpose  of  that  action,  as  appears  from  the  agreed 
statement  of  facts,  was  also  to  set  aside  the  deed  of  convey- 
ance made  by  Phebe  Benton  to  Daniel  S.  Benton  and  Lewis 
Benton,  of  the  tract  of  land  in  Delaware  county  mortgaged 
to  Mary  J.  Shafer,  ."and  to  recover  the  said  real  estate  situ- 
ated in  Delaware  county."  By  section  6023  of  the  Revised 
Statutes,  "  When  the  property  is  situated  in  more  than  one 
county,  the  action  may  be  brought  in  either;  but  in  actions 
to  recover  real  property,  this  can  only  be  done  when  the  pro- 
perty is  an  entire  tract."  The  mortgaged  real  property  sit- 
uated in  Delaware  county  was  not  part  of  an  entire  tract 
situate  in  more  than  one  county,  but  was  a  separate  and  in- 
dependent tract  of  land  located  entirely  in  Delaware  county. 
As  the  action  to  recover  the  real  property  was  brought  in 
Union  county,  where  «o  part  of  the  land  embraced  in  the 
mortgage  was  located,  the  defendant  in  error,  Mary  J.  Shafer, 
cannot  be  held  chargeable  with  constructive  notice  of  the 
pendency  of  the  action. 

•  Judgment  affirmed. 

Vol.  XLvn. — ^9 
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Corporations — Misuse  of  franchise  by — How  Corrected— Discrimination  tn 
freight  rates  may  be  prohibited — Interstate.  Commerce, 

1.  Where  a  railway  company,  Incorporated  under  the  laws  of  this  state, 

misiLBes  a  franchise,  privilege  or  right  conferred  upon  it,  or  claims  the 
right  to  exercise,  or  has  exercised  "  a  franchise,  privilege  or  right  in  con- 
travention of  law,''  this  court  has  jurisdiction  to  inquire  into  and  cor- 
rect the  mischief,  though  the  corporation  may  be  engaged  in  inter-state 
commerce,  and  the  misuser  or  usurpation  to  be  corrected  relates  to  and 
concerns  that  traffic 

2.  A  corporation,  created  by  this  state,  and  engaged  in  carrying  goods  for 

hire  as  a  common  caiTier,  has  no  francliise,  privilege  or  right  to  dis- 
criminate In  its  freight  rates  in  favor  of  one  shipper,  even  when  it  is 
necessary  to  do  so  to  secure  his  custom,  if  the  discriminating  rate  Will 
tend  to  create  a  monopoly  by  excluding  from  their  proper  markets  the 
products  of  the  competitors  of  the  favored  shipper. 

3.  Where  such  corporation  fixes  a  rat«  of  freight  per  liundred  poimds,  for 

carrying  petroleum  oil  in  iron  tank  cars,  substantially  lower  than  ita 
rate  for  transporting  it  In  barrels  in  car  load  lots,  it  is  exercising  "  a 
franchise,  privilege  or  right  in  contravention  of  law,"  within  the  mean- 
ing of  the  fourth  clause  of  section  6761,  Revised  Statutes. 

(Decided  March  4, 1890.) 

Quo  Warranto. 

The  pleadings,  together  with  the  report  of  the  referee, 
Hon.  Channing  Richards,  disclose  that  the  cities  of  Maiietta, 
Ohio,  and  Parkeraburg,  West  Virginia,  are  situated  on  oppo- 
site sides  of  the  Ohio  river,  about  twelve  miles  apart ;  that 
one  of  the  defendants.  The  Cincinnati,  Washington  &  BaJ- 
timore  Railway  Company,  owns  and  operates  a  railway  th9t 
connects  Marietta  directly,  and,  by  means  of  a  railway  bridge 
across  the  Ohio  river  at  Parkeraburg,  the  latter  place,  also, 
with  the  city  of  Cincinnati,  Ohio,  where  it  has  connections 
with  an  extensive  system  of  railways  operated  by  the  other 
defendant,  The  Cincinnati,  New  Orleans  &  Texas  Pacific 
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Railway  Company,  both  which  railway  companies  are  corpo- 
rations created  by  and  under  the  laws  of  this  state ;  and  that 
the  entire  line  of  the  first  named  company  lies  within  the 
state,  while  only  about  one  mile  of  the  extensive  system 
operated  by  the  last  named  company  is  so  located,  the  re- 
mainder thereof  extending  through  the  states  south  of  the 
Ohio  river;  that  The  Camden  Consolidated  Oil  Company,  a 
branch  of  The  Standard  Oil  Company,  owns  and  operates  an 
extensive  establishment  at  Parkersburg,  West  Virginia,  for 
refining  petroleum  oil;  and  that  there  are  a  number  of 
smaller  establishments  at  Marietta,  Ohio,  engaged  in  the 
same  business,  not  connected,  however,  with  The  Standard 
Oil  Company,  one  of  which,  owned  and  operated  by  George 
Rice,  is  of  considerable  magnitude,  though  much  less  exten- 
sive than  The  Camden  Consolidated  Oil  Company ;  that  the 
several  owners  of  these  oil  refineries  mainly  depend  for  trans- 
porting their  finished  product  to  its  principal  market,  the 
towns  and  cities  south  of  the  Ohio  river,  upon  the  railways 
owned  or  operated  by  the  defendants,  both  of  whom  are  com- 
mon carriers  of  freight  and  passengers ;  that  there  are  two 
methods  of  transporting  oil  to  market,  in  use  by  refinei-s  and 
wholesale  dealers,  one  in  barrels  shipped  in  car  load  lots,  in 
cars  furnished  by  the  carrier,  the  other  in  iron  tank-cars 
owned  and  furnished  by  shippers ;  and  that  defendants  fur- 
nished no  tank-cars,  and  did  not  hold  themselves  out  as  pre- 
pared to  transport  oil  in  that  way ;  and  that  the  tank-cai^s  on 
the  road  of  The  Cincinnati,  Washington  &  Baltimore  Rail- 
way Company  were  owned  and  controlled  by  The  Camden 
Consolidated  Oil  Company,  while  those  on  the  road  of  The 
Cincinnati,  New  Orleans  &  Texas  Pacific  Railway  Company, 
were  owned  and  controlled  by  The  Chess-Carly  Company,  a 
bi-anch  of  The  Standard  Oil  Company,  located  in  Kentucky, 
and  that  The  Camden  Consolidated  Oil  Company  and  Tlie 
Chess-Carly  Company  usually  adopted  the  iron  tank-car 
method  of  shipment,  all  other  refiners  using  the  barrel 
method  only.  That  for  some  years  prior  to  the  bringing  of 
this  action,  the  freight  rates  established  by  defendants  for 
transporting  oil  in  tank-cars  were  made  much  lower  than 
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those  for  transportiug  it  in  barrel  packages  in  car  load  lots, 
and  that  the  rates  charged  George  Rice  and  other  refiners 
and  wholesale  shippers,  over  these  railroads  by  the  barrel 
method,  were  much  higher  than  the  rat^  charged  The  Cam- 
den Consolidated  Oil  Company  and  The  Chess-Carly  Com- 
pany respectively,  for  similar  services  by  the  barrel  method ; 
so  that,  whatever  method  was  adopted,  a  marked  discrimin- 
ation was  made  in  favor  of  these  two  companies.  Any  fur- 
ther statement  of  facts  necessary  to  understand  the  decision 
will  be  found  in  the  opinion. 

J.  A.  Kohler,  Att'y  Gen'l,  W.  B.  Loamis,  A.  D.  FoUeU  and 
Q-eorge  K.  Nash^  for  plaintiff. 

The  defendant  possesses  the  powers  granted  by  section 
8888,  Revised  Statutes,  and  cannot  use  those  powers  in  a  mode 
clearly  against  public  policy  and  seriously  to  the  public  in- 
jury. It  cannot  discriminate  between  freights  and  customers, 
and  furnish  transportation  to  one  at  a  less  rate  than  to  others, 
in  a  case  where  such  discrimination  is  injurious  to,  and  de- 
structive of,  the  legitimate  business  of  others.  Schofield  et 
al  V.  The  L.  S.  ^.  M.  S.  By.  Co.,  48  Ohio  St.  571 ;  Mor.  on 
Corp.,  sec.  1117. 

The  defendant  having  organized  as  a  corporation  under  the 
laws  of  Ohio,  with  all  the  privileges  and  powers  conferred^ 
it  is  fully  subject  to  judicial  control  in  the  exercise  of  those 
functions.  Beekman  v.  Saratoga  ^  Schenectady  B.  12.,  8  Paige, 
46 ;  Bonaparte  v.  Camden  ^  Amboy  B,  B.  Co.,  1  Baldwin  202 ; 
Taleott  V.  The  Totmship  of  Pine  Grave,  1  Flippen,  120  (U.  S. 
C.  C.) 

We  are  met  with  the  proposition  that  the  matters  complained 
of  are  affairs  of  inter-state  commerce,  of  which  the  state  has 
no  control.  Our  position  is  this;  that  while  our  legislature^ 
nor  our  courts,  may  not  undertake  the  regulation  of  inteivstate 
commerce,  our  courts  vnay  deprive  a  corporation — «n  artificial 
creature  of  the  state — of  its  continued  existence  and  power 
to  do  mischief,  when  it  violates  the  law  of  its  creation,  and 
"ceases  to  fulfill  the  design  and  purpose  of  its  organization,*' 
whether  such  misuse  or  abuse  of  its  powers  occurs  in  a  domes- 


Digitized  byLjOOQlC 


JANUARY  TERM,  1890.  138 

The  State  ex  rel  v.  The  C.  N.  O.  A  T.  P.  Ry.  Co. 

tic  or  inter-Btate  txs^saction.  While  the  state  may  not  in- 
terfere to  control  interstate  commerce,  it  may  decline  to  create, 
and  to  continue  the  existence  of  corporations  to  violate  the- 
la^  and  conduct  their  business  in  utter  disregard  and  con- 
tempt of  the  public  policy  of  the  state. 

Sarmon^  Colston^  Qoldamith  ^  Hoadly-i  for  defendant, 
The  Cincinnati,  New  Orleans  &  Texas  Pacific  Railway 
Company. 

We  claim  there  is  no  ground  shown  for  any  relief  what- 
ever, because  all  the  breaches  of  duty  complained  of  by  the 
plaintiff  were  in  the  transportation  of  property,  in  what  is 
called  inter-state  commerce,  and  the  settled  law  of  the  land 
as  expounded  by  the  decisions  of  the  highest  courts  is,  that. 
any  attempt  by  any  state  to  control  traffic  by  railways,  within 
its  own  limits,  which  traverses  its  boundary,  line  into  other 
states,  is  permitted  only  to  congress  and  denied  to  state  leg- 
islation. W.  St.  L.  ^.  P.  Ry.  Co.  V.  IlUnoi%,  118  U.  S.  667 ; 
Commonwealth  v.  Housatonic  Jty.  Co.^  1  R.  C.  L.  J.  79. 

Courts  proceed  with  extreme  caution  in  proceedings  which 
have  for  their  object  the  forfeiture  of  corporate  franchises. 
High  on  Extraordinary  Remedies,  sec.  649  ;  State  v.  Commer- 
cial Bank,  10  Ohio  686;  Sehofield  v.  R.  R.  Co.,  43  Ohio  St. 
671 ;  Knoup  v.  Bank,  1  Ohio  St.  620 ;  State  v.  Farmers,  32 
Ohio  St.  489 ;  State  v.  Building  Asso'n,  56  Ohio  St.  268,  264 ; 
State  V.  Standard  Life  Asso'n,  38  Ohio  St.  299 ;  StaU  v.  Peo- 
ple's Asso'n,  42  Ohio  St.  684 ;  Mor.  on  Corp.,  sec.  1024. 

McClintick  ^  Smith  and  Edward  W.  Strong,  for  defendant, 
The  Cincinnati,  Washington  &  Baltimore  Railway  Com- 
pany. 

We  shall  not  comment  on  the  question  of  internstate  com- 
merce, but  rely  on  the  able  brief  presented  by  Judge  Hoadly 
in  behalf  of  the  C.  N.  O.  &.  T.  P.  Ry.  Co.  on  this  subject. 

It  is  well  settled  that  the  acts  of  misuser  must  relate  to 
matters  which  are  of  the  essence  of  the  contract  between  the 
state  and  the  corporation,  and  they  must  be  wilful  and  re- 
peated.   Harris  v.  Ry.  Co,  61  Mass.  602 ;  Com,  v.  Bank  of 
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Pa.,  28  Pa.  St.  883 ;  State  v.  ffflw  Light  ^  Banking  Co.,  2  La. 
^29. 

Mere  mistake  in  the  mode  of  exercising  a  power  will  not 
be  such  a  misuser  as  to  constitute  a  ground  of  forfeiture. 
There  must  be,  in  order  to  justify  such  result,  a  persistent 
non-performance  of  the  conditions  of  a  charter  or  of  duties 
imposed  by  the  statutes  applicable  thereto.  People  v.  King- 
stofiy  etc.  T,  Co.,  23  Wend.  193.  The  party  aggrieved  may 
have  his  action  to  recover  the  over-charges.  Scofield  v.  L.  S. 
^.  M.  8.  Ry.  Co.,  43  Ohio  St.  671 ;  Peters,  Richer  ^  Co.  v. 
Ry.  Co.,  42  Ohio  St.  275. 

A  judgment  of  forfeiture  will  not  be  ordered  if  there  be  any 
other  remedy  for  the  grievance  complained  of.  High  on  Ex- 
traordinary Remedies,  649;  State  v.  Bank,  10  Ohio  539; 
StaU  V.  Farmers  College,  32  Ohio  St.  489. 

This  court  in  the  case  of  Scofield  v.  Ry.  Co.  supra,  distinctly 
recognizes  the  right  to  make  lower  charges  to  one  person  than 
to  another,  if  it  be  to  the  advantage  of  the  company  and  not 
inconsistent  with  the  public  interest,  and  based  on  a  sufficient 
reason ;  and  cites  from  the  ease  of  Ragan  v.  Aiken,  42  Am. 
Rep,  which  presents  a  collection  of  authorities  in  support  of 
that  proposition. 

It  is  well  settled  that  the  corporation  does  not  incur  the 
forfeiture  of  its  franchises  by  reason  of  an  intention  merely 
to  do  unauthorized  acts,  although  such  intention  be  mani- 
fested by  acts.     Commonwealth  v.  P.  C.  Ry.  Co.,  58  Pa.  St.  26. 

Bbadbury,  J.  These  actions  are  brought  under  the 
fourth  clause  of  sec.  6761,  Revised  Statutes,  which  authorizes 
an  action  of  quo  warranto  to  be  brought  against  a  corporation 
"  when  it  has  misued  a  franchise,  privilege  or  right  con- 
ferred upon  it  by  law,  or  when  it  claims  or  holds  by  contract 
or  otherwise,  or  has  exercised  a  franchise,  privilege  or  right 
in  contravention  of  law." 

The  petitions  charge,  among  otY  3r  things,  that  the  defend- 
ants misused  their  corporate  powers  and  fi*anchises  by  dis- 
criminating in  their  rates  of  freight  in  favor  of  certain 
refiners  of  petroleum  oil  connected  with  the  Standard  Oil 
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Company,  by  charging  other  shippers  of  like  products  un- 
reasonable rates,  by  arbitrarily  and  suddenly  changing  the 
same,  and,  finally,  by  confederating  with  the  favored  ship- 
pers to  create  and  foster  a  monopoly  in  refined  oil,  to  the 
injury  of  other  refiners  and  the  public ;  and  further,  that 
the  defendants  claimed  and  exercised,  in  contravention  of 
law,  the  right  to  charge,  for  shipping  oil  in  tank  cars,  a 
lower  rate  of  freight  per  hundred  pounds  than  they  charged 
for  shipping  the  same  in  ban-els,  in  carload  lots.  The  defend- 
ants by  answer,  among  other  mattera,  denied  charging  any 
shippers  unreasonable  rates  of  freight,  or  that  they  arbitrarily 
or  suddenly  changed  such  rates,  and  denied  any  confederacy 
with  any  one  to  establish  a  monopoly. 

The  actions  were  referred  to  a  referee  to  take  the  evi- 
dence and  to  report  to  this  court  his  findings  of  fact  and 
conclusions  of  law  therefrom ;  all  which  has  been  done  and 
the  cases  ai-e  before  us  upon  this  report. 

To  the  report  of  the  referee  exceptions  were  filed  by  all 
parties.  The  defendants,  however,  do  not  now  insist  upon 
their  exceptions  to  the  finding  of  the  referee  in  so  far  as  it 
relates  to  the  facts ;  indeed,  it  is  difiicult  to  conceive  any 
grounds  for  their  doing  so,  for  these  findings  are  mainly 
based  unon  the  testimony  of  the  officers  and  agents  of  the 
railroad  companies. 

On  the  other  hand,  however,  counsel  for  the  relators  urge 
upon  us  with  much  force  their  exceptions  to  the  facts  as 
they  were  found  by  the  referee ;  four  of  which  findings  at 
least — the  eighth,  ninth,  twenty-second  and  twenty-third — 
deserve  consideration.  The  eighth  was,  that  the  open  rate 
of  freight  made  for  the  public  for  oil  was  not  excessive,  and 
the  ninth,  that  those  open  rates  were  not  frequently  or  arbi- 
ti-arily  changed.  Without  absolutely  committing  ourselves 
to  the  correctness  of  these  findings,  we  think  they  are  made 
immaterial  by  other  findings  that  require  the  rendition  of 
the  same  judgment  thelt»  should  have  been  rendered  had 
these  two  findings  been  the  revei-se  of  what  they  are. 

The  twenty-second  and  twenty-third  findings  of  fact 
should  be  considered  together.     The  first  of  the  two  nega- 
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lives  the  existence  of  a  conspiracy,  or  confederation,  between 
either  of  the  defendants  and  The  Camden  Consolidated  Oil 
Company  on  the  one  hand,  or  The  Chess-Carly  Company  on 
the  other,  to  foster  or  create  a  monopoly  in  the  traffic  in 
petroleum  oil,  while  the  other  one  rests  the  action  of  the 
railroad  companies,  in  giving  rebates  and  special  rates  to 
these  favored  shippers,  upon  the  necessity  they  were  under 
of  doing  so  to  secure  large  shipments  of  oil  over  their  roads, 
which  would  otherwise  have  been  lost  to  them. 

It  is  contended  in  this  connection,  that  as  the  evidence 
shows,  and  the  referee  in  another  part  of  his  report  found, 
that  this  action  of  the  railroad  companies  tended  to  create 
a  monopoly  and  to  injure  the  business  of  George  Rice  in  all 
the  markets  reached  by  their  lines,  and  in  some  instances 
did  in  fact  create  a  monopoly,  they,  (especially  as  their  offi- 
cers were  men  of  large  capacity  and  wide  experience  in  the 
affairs  of  the  commercial  world,)  must  be  held  to  have  con- 
templated and  intended  these  natural  results.  It  is  true 
that  in  relation  to  many  matter's,  both  civil  and  criminal, 
one  must  be  held  to  intend  the  natural  and  probable  conse- 
quences of  an  ac^  and  cannot  be  heard  to  deny  it.  We 
think  the  principle  hardly  applicable  here,  and  that  the 
charge  of  an  actual  conspiracy  by  the  defendants  with  oth- 
ers, to  misuse  the  franchises  conferred  on  them  by  the  state, 
to  injure  the.  public,  is  not  necessarily  sustained  by  proof 
that  a  course  was  pui*sued  beneficial  to  their  interests, 
though  it  tended  to,  and  in  fact  did,  produce  that  result. 
The  inference  thus  arising  is  to  be  given  due  force,  but  is 
not  conclusive ;  and  the  fact  of  conspiracy  is  to  be  estab- 
lished, if  at  all,  from  a  consideration  of  all  the  circumstances 
in  the  case ;  and  we  cannot  say,  in  view  of  all  those  circum- 
stances, that  the  finding  of  the  referee  in  this  respect  is  not 
supported  by  the  evidence.  The  exceptions  to  the  report 
are,  therefore,  overruled. 

All  of  the  oil  of  The  Camden  Consolidated  Oil  Company 
that  was  transported  over  The  Cincinnati,  Washington  &  Bal- 
timore Railway,  all  of  that  which  was  refined  by  George 
Rice  and  other  refineiB  operating  at  Maiietta,  Ohio,  which 
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was  earned  south  of  the  Ohio  river,  and  all  of  that  belong- 
ing to  any  of  those  parties  which  was  transported  over  the 
Cincinnati,  New  Orleans  &  Texas  Pacific  Railway,  was  com- 
merce between  the  states,  the  regulation  of  which,  by  the 
constitution  of  the  United  States,  is  denied  to  the  several 
states ;  and  as  the  discrimination,  of  which  complaint  is  made 
in  this  action,  relates  to  this  traffic,  defendant's  counsel  con- 
tend that  this  court  has  no  jurisdiction  of  the  subject.  No 
doubt  the  regulation  of  inter-state  commerce  belongs  exclu- 
sively to  the  national  government.  But  does  the  controversy 
now  before  us,  in  any  proper  sense  of  the  term,  relate  to  a 
regulation  of  commerce  between  the  states  ?  Does  this  ex- 
clusive right  in  congress  to  regulate  inter-state  commerce, 
preclude  any  action  by  a  state  upon  any  subject  that  may  in- 
cidentally affect  such  commerce  ?  Certainly  a  state  cannot 
be  compelled  to  create  corporations  in  aid  of,  or  to  facilitate, 
commerce  between  the  states ;  but  if  it  does  create  one  capa- 
ble of  engaging  in  such  commerce,  and  the  corporation  in 
fact  so  engages,  is  that  an  emanciptition  of  the  corporation 
from  the  contiol  of  the  state  ?  That  the  power  to  regulate 
commerce  between  the  states,  cannot  safely  be  pressed  to 
such  extreme  consequences  is,  we  think,  recognized  by  the 
Supreme  Court  in  Rabbins  v.  Shelby  County  Taxing  District^ 
120  U.  S.  489.  The  corporation  has  received  vitality  from 
the  state ',  it  continues  during  its  existence  to  be  the  creature 
of  the  state ;  must  live  subservient  to  its  laws,  and  has  such 
powers  and  fi*anchises  as  those  laws  have  bestowed  upon  it, 
and  none  others.  As  the  state  was  not  bound  to  create  it  in 
the  first  place,  it  is  not  bound  to  maintain  it,  after  having  done 
80,  if  it  violates  the  laws  or  public  policy  of  the  state,  or 
misuses  its  franchises  to  oppress  the  citizens  thereof. 

For  such  offenses  the  state,  acting  through  its  legislature 
and  courts,  and  in  the  exercise  of  a  sound  discretion,  may 
either  destroy  the  corporation  entirely,  by  forfeiting  its 
charter,  or  oust  it  from  the  wrongful  exercise  of  its  pow- 
ers. And  if,  instead  of,  or  in  addition  to  misusing  the  fran- 
chises actually  conferred,  it  usurps  others,  the  circumstance 
that  the  usurped  fmnchises  relate  to  and  concern  commerce 
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between  the  states,  ought  not  to  deprive  the  state  of  its 
visitorial  power.  If  the  state  creating  the  corporation  is 
deprived  of  this  power,  none  exists  elsewhere.  "  The  gov- 
ernment creating  the  corporation  can  alone  institute  such  a 
proceeding;"  (quo  warranto  to  adjudge  forfeiture  of  a 
corporate  franchise ;)  "  since  it  may  waive  a  broken  condi- 
tion of  a  compact  made  with  it."  Angel  &  Ames  on  Corp., 
sec.  777,  and  cases  cited.     See  note  6. 

That  The  Cincinnati,  Washington  &  Baltimore  Railway 
Company  did  discriminate  in  its  rates  for  freight  on  petroleum 
oil  in  favor  of  The  Camden  Consolidated  Oil  Company,  and 
that  The  Cincinnati,  New  Orleans  &  Texas  Pacific  Railway 
Company  did  the  same  in  favor  of  The  Chess-Carly  Company, 
is  shown  by  the  finding  of  the  referee,  which  is  clearly  sus- 
tained by  the  evidence.  That  these  discriminating  rates 
were  in  some  instances  strikingly  excessive,  tended  to  foster 
a  monopoly,  tended  to  injure  the  competitors  of  the  favored 
shippers  and  were  in  many  instances  prohibitory,  actually  ex- 
cluding these  competitors  from  extensive  and  valuable  mar- 
ke  ts  for  their  oil,  giving  to  the  favored  shippers  absolute  con  trol 
thereof,  is  established  beyond  any  serious  controversy.  The 
justification  interposed  is  that  this  was  not  done  pursuant  to 
any  confederacy  with  the  favored  shipper  or  with  any  purpose 
to  inflict  injury  on  their  competitors,  but  in  order  that  the 
railroad  companies  might  secure  freight  that  would  oth^Ewise 
have  been  lost  to  them.  This  we  do  not  think  sufficient. 
We  are  not  unmindful  of  the  difficulties  that  stand  in  the  way 
of  prescribing  a  line  of  duty  to  a  railway  company,  nor  do  we 
undertake  to  say  they  may  not  pursue  their  legitimate  ob- 
jects, and  shape  their  policy  to  secure  benefits  to  themselves, 
though  it  may  press  severely  upon  the  interests  of  others ; 
but  we  do  hold  that  they  cannot  be  permitted  to  foster  or 
create  a  monopoly,  by  giving  to  a  favored  shipper  a  discrimi- 
nating rate  of  freight.  As  common  carriers,  their  duty  is  to 
/carry  indifferently  for  all  who  may  apply,  and  in  the  order 
/  in  which  the  a[)plication  is  made  and  upon  the  same  terms ; 
I  and  the  assumption  of  a  right  to  make  discriminations  in  rates 
\  for  freight,  such  as  was  claimed,  and  exercised  by  the  defend- 
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ants  in  this  case,  on  the  ground  that  it  thereby  secured  \ 
freight  that  it  would  otherwise  lose,  is  a  misuse  of  the  rights  ) 
and  privileges  conferred  upon  it  by  law.  A  full  and  com- 
plete discussion  of  the  principles  and  a  thorough  collection 
of  the  authorities,  bearing  upon  the  duties  of  railroad  com- 
panies toward  their  customers,  is  to  be  found  in  the  opinion 
of  Atheeton,  J.,  in  the  case  of  Scofield  v.  Railway^  48 
Ohio  St.  571,  to  which  nothing  need  be  now  added. 

It  appears  that  of  the  two  methods  of  shipping  oil,  that  by 
the  barrel  in  car  load  lots  and  that  in  tank  cars,  the  first  ouly 
was  available  to  George  Rice  and  the  other  refiners  of  petro- 
leum oil  at  Marietta,  Ohio,  as  they  owned  no  tank  cars,  nor 
did  the  defendants  own  or  undertake  to  provide  any ;  but 
that  both  methods  were  open  to  The  Camden  Consolidated 
Oil  Company  and  The  Chess-Carly  Company,  by  reason  of 
their  ownership  of  tank  cars,  and  that  the  rate  per  barrel  in 
tank  cars  was  very  much  lower  than  in  barrel  packages  in 
box  cars ;  that  in  fact  The  Cincinnati,  Washington  &  Balti- 
more Railway  Company  after  allowing  The  Camden  Consol- 
idated Oil  Company  a  rebate,  and  allowing  The  Baltimore  & 
Ohio  Railway  Company  for  switching  cars,  received  from  The 
Camden  Consolidated  Oil  Company  only  about  one  half  the 
open  rates  it  charged  the  Marietta  refiners,  and  that  both 
railroad  companies  claimed  the  right  to  make  different  rates, 
based  upon  the  dijGTerent  methods  of  shipping  oil,  and  the  fact 
of  the  ownership  by  shippers  of  the  tank  cars  used  by  them. 
It  was  the  duty  of  the  defendants  to  furnish  suitable  vehicles 
for  transporting  freight  offered  to  them  for  that  purpose,  and 
to  offer  equal  terms  to  all  shippers.  A  railroad  is  an  improved 
highway ;  the  public  are  equally  entitled  to  its  use ;  it  must 
provide  equal  accommodation  for  all  upon  the  same  terms. 
The  fact  that  one  shipper  may  be  provided  with  vehicles  of 
his  own,  entitles  him  to  no  advantage  over  his  competitor  not 
so  provided.  The  true  rule  is  announced  by  the  Interstate 
Commerce  Commission,  in  the  report  of  the  case  of  Oeorge 
Rice  V.  The  LouisviUe  ^  Nashville  Railroad  Company  et  aL 
••The  fact  that  the  owner  supplies  the  rolling  stock  when  his  ^ 
oil  is  shipped  in  tanks,  in  our  opinion,  is  entitled  to  little 
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weight  when  rates  are  under  consideration.  It  is  properly 
tihe  business  of  railroad  companies  to  supply  to  their  cus- 
tomers suitable  vehicles  of  transportation  (^Railroad  Co,  v. 
Bratt^  '82  Wall.  123),  and  then  offer  their  use  to  everybody 
impartially."  Page  60  of  the  report  of  the  case.  No  doubt 
a  shipper  who  owns  cars  may  be  paid  a  reasonable  compensa- 
tion for  the  use,  so  that  the  compensation  is  not  made  a  cover 
for  discriminating  rates,  or  other  advantages  to  such  owner 
as  a  shipper.  Nor  is  there  any  valid  objection  to  such  owner 
using  them  exclusively,  as  long  as  the  carrier  provides  equal 
accommodations  to  its  other  customers.  It  may  be  claimed 
that  if  a  railroad  company  permit  all  shippers  indifferently, 
and  upon  equal  terms,  to  pi-ovide  cars  suitable  for  their  busi- 
ness, and  to  use  them  exclusively,  no  discrimination  is  made. 
This  may  be  theoretically  true,  but  is  not  so  in  its  application 
to  the  actual  state  of  the  business  of  the  country;  for  a  very 
large  portion  of  the  customers  of  a  raili-oad  have  not  a  vol- 
ume of  business  large  enough  to  warrant  equipping  them- 
selves with  cars,  and  might  be  put  at  a  ruinous  disadvantage 
in  the  attempt  to  compete  with  more  extensive  establishments. 
Aside  from  tliis,  however,  a  shipper  is  not  bound  to  provide 
a  car ;  the  duty  of  providing  suitable  facilities  for  its  customers 
rests  upon  the  railroad  company,  and  if,  instead  of  providing 
sufficient  and  suitable  cars  itself,  this  is  done  by  certain  of  its 
customei-s,  even  for  their  own  convenience,  yet,  the  cara  thus 
provided  are  to  be  regarded  as  part  of  the  equipment  of  the 
road.  It  being  the  duty  of  a  railroad  company  to  transport 
freight  for  all  persons  indifferently  and  in  tlie  order  in  which 
its  transportation  is  applied  for,  it  cannot  be  permitted  to  suf- 
fer freight  cara  to  be  placed  upon  its  track  by  any  customer  for 
1  his  private  use,  except  upon  the  condition  that,  if  it  does  not 
Iprovide  otlier  caiB  sufficient  to  tmnsport  the  freight  of  other 
[customers  in  the  order  that  application  is  made,  they  may  be 
used  for  that  pui-pose.  Were  this  not  so,  a  mode  of  discrim- 
ination, fatal  to  all  successful  competition  by  small  establish- 
ments and  operators  with  large  and  more  opulent  ones,  could 
be  successfully  adopted  and  practiced  at  the  will  of  the  rail- 
road company  and  the  favored  shipper. 
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The  advantages,  if  any,  to  the  carrier,  presented  by  the 
tank  car  metliod  of  transporting  oil,  over  that  by  barrels  in 
box  cars  in  car  load  lots,  are  not  sufficient  to  justify  any  sub- 
stantial difference  in  the  rate  of  freight  for  oil  transported 
in  that  way  ;  but  if  there  were  any  such  advantages,  as  it  is 
the  duty  of  the  carrier  to  furnish  proper  vehicles  for  transport- 
ing it,  if  it  failed  in  this  duty  it  could  not  in  justice  avail 
itself  of  its  own  neglect  as  a  ground  of  discrimination.  It 
must  either  provide  tank  cars  for  all  of  its  customers  alike, 
or  give  such  rates  of  freight  in  barrel  packages,  by  the  car 
load,  as  will  place  its  customers  using  that  method,  on  an 
equal  footing  with  its  customers  adopting  the  other  method. 

Judgment  ousting  defendants  from  the  right  to  make  or 
charge  a  rate  of  freight  per  hundred  pounds  for  transporting 
oil  in  iron  tank  carSy  mbstantially  lower  than  for  transporting 
it  in  barrels,  in  car  load  lots. 


MiiiLBB,  Executor,  v.  Ratterman,  Treas. 

stockholders — Owners  of  Preferred  Stock  entitled  to  vote  at  stockholder^^ ^ 
meetings—Exceptiona-^Certyicates  of  pr^erred  stock,  not  certificates' 
qf  indebtedness — Holders  of,  not  creditors-^General  guaranty  of  divi- 
dends on,  not  a  guaranty  in  any  event-^  Mortgage  to  secure  div^ldends 
—Incidental  only  to  the  prinrApal  obligation— Act  of  April  1(5,  1S70, 
CKmxbruedf—CsTtJIifiicQJtes  of  preferred  stock,  issy.ed  thereunder,  not  tax^ 
abU. 

L  The  act  of  April  16, 1870,  entitled  ''an  act  to  enable  railroad  companies 
to  redeem  their  bonded  debts,"  (67  Ohio  Law,  89,)  authorizes  the  issue 
of  certificates  of  preferred  stock,  and  does  not  authorize  the  issue  of 
certificates  of  indebtedness.  The  holders  of  certificates  issued  under 
and  by  virtue  of  the  provisions  of  the  above  act,  are  stockholders  in, 
and  not  creditors  of,  such  corporation,  and,  under  section  2746  Revised 
Statutes,  are  not  required  to  list  their  shares  for  taxation  in  this  state. 

2.  Where,  in  a  resolution  adopted  by  stockholders  of  a  railroad  company, 
authorizing  the  issue  of  a  preferred  stock,  it  is  recited  that  the  stock 
is  to  be  issued  under  and  by  virtue  of  the  provisions  of  the  foregoing 
act,  the  same  being  referred  to  by  its  title  and  date  of  enactment, 
which  resolution  is  made  a  part  of  the  certificates  thereafter  issued  by 
the  company,  the  terms  of  such  act  thereby  become,  in  legal  effect,  a 
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part  of  the  certificates.  And  such  certificates,  so  issued,  will  be  held 
to  be  certificates  of  stock  unless,  considering  the  whole  transaction,  it 
is  clear  that  the  purpose  was  to  create  a  debt,  and  unless  a  debt  was,  in 
fact,  created. 

8.  The  ownership  of  stock  in  an  incorporated  company,  as  a  general  rule, 
carries  with  it  the  right  to  vote  upon  the  same  at  any  meeting  of  the 
holders  of  the  capital  stock.  But  to  this  rule  there  may  be  exceptions; 
and  it  is  competent  for  a  railroad  company,  in  issuing  certificates  of 
preferred  stock,  to  stipulate  therein  that  the  holders  shall  not  have  or 
exercise  the  right  to  vote  the  same,  or  as  owners  of  the  samQ,  at  any 
meeting  of  the  holders  of  the  capital  stock  of  the  company; 

4.  A  general  guaranty  of  dividends  by  a  railroad  company,  on  its  preferred 
stock,  is  not  a  guaranty  for  payment  in  any  event,  but  only  in  the  event 
that  dividends  are  earned. 

&  A  mortgage  given  by  a  railroad  company,  to  secure  the  payment  of  divi- 
dends to  the  holders  of  certificates  purporting  to  be  certificates  of  pre- 
ferred stock,  is  an  incident  to  the  principal  obligation,  and  the  terms 
and  purport  of  the  certificates  will  be  held  to  express  the  real  intent 
of  the  parties,  even  though  some  of  the  stipulations  of  the  mortgage 
may  be  apparently  inconsistent  with  the  intent  as  expressed  by  the 
certificates. 

(Decided  March  4,  1890.) 
Error  to  the  Superior  Court  of  Cincinnati. 

The  action  below  was  brought  against  the  treasurer  of 
.Hamilton  county  to  enjoin  the  collection  of  a  tax.  Plaintiff 
alleged  in  his  petition,  in  substance,  that  the  county  auditor 
had  placed  upon  the  duplicate  the  sum  of  $23,700,  purport- 
ing to  be  amount  and  value  of  preferred  stock  held  by  the 
plaintiff,  as  executor,  in  The  Dayton  &  Michigan  Railroad 
Company,  and  caused  to  be  assessed  against  the  plaintiff  the 
sum  of  $493.22,  as  tax  and  penalty  thereon ;  that  The  Day- 
ton &  Michigan  Railroad  Company  is  a  corporation  existing 
under  the  laws  of  Ohio,  and  that  its  property  is  situated 
-wholly  within  this  state,  and  that  its  stocks  are  not  taxable 
under  the  laws  of  Ohio,  and  that  the  assessment  is  wholly 
illegal  and  void. 

By  answer  and  cross-petition  the  defendant  set  up  a  claim 
for  taxes  for  the  six  years  preceding,  upon  the  stock  de- 
scribed in  the  petition,  amounting  in  all  to  $2,455.82,  and 
penalty,  averring  that  the  personal  property  on  which  the 
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taxes  were  assessed,  were  certificates  of    The  Dayton   & 
Michigan  Railroad  Company,  which  were  issued  by  the 
company  as  evidence  of  indebtedness  of  the  company  to 
\  the  holders  thereof,  the  same  bearing  interest  at  the  rate  of 

eight  per  centum  per  annum,  payable  quarterly,  and  secured 
by  mortgage  of  the  company  on  all  its  property,  income  and 
franchises,  and  by  The  Cincinnati,  Hamilton  &  Dayton  Rail- 
road Company  on  its  lease  thereof,  which  mortgage  had 
been  recorded  in  all  the  counties  in  Ohio  in  which  the  prop- 
erty of  the  company  was  located,  and  was  still  in  force. 

At  the  trial,  copies  of  the  certificates  and  of  the  mort- 
gage were  introduced  in  evidence.     The  former  is  as  follows : 

"Certificate  of  Stock. 

No. Shares 

Dayton  &  Michigan  Railroad  Co.  preferred  stock.  Se- 
cured by  mortgage  and  guaranteed  by  The  Cincinnati,  Ham- 
ilton &  Dayton  Railroad  Company. 

This  certifies  that •  the  owner  of shares,  of 

fifty  dollars  each,  in  the  preferred  stock  of  The  Dayton  & 
Michigan  Railroad  Company,  transferable  only  on  the  books 
of  the  company  in  peraon  or  by  attorney,  on  the  sun-ender 
of  this  cei*tificate. 

This  stock  is  issued  in  pursuance  of  an  act  of  the  geneml 
assembly  of  Ohio,  passed  April  16,  1870,  entitled  "  an  act  to 
enable  railroad  companies  to  redeem  their  bonded  debts," 
and  in  accordaiice  with,  and  subject  to  the  terms  and  condi- 
tions of  a  resolution  of  the  stockholders  of  this  company 
passed  December  22,  1870,  endorsed  on  the  back  hereof. 
The  dividends  at  the  rate  of  eight  per  cent  per  annum  are  ^ 
payable  quarterly  at  the  office  of  The  Cincinnati,  Hamilton 
&  Dayton  Railroad  Company,  in  Cincinnati,  on  the  first 
Tuesday  of  January,  April,  July  and  October  of  each  year, 
and  are  guaranteed  by  that  company. 

Witness  the  seal  of  the  corporation,  and  signatures  of  the 

president  and  secretary,  at  Toledo,  this day  of 

188-. 


Secretary.  President. 


Authorized  issue,  |3  J00,000.     Shares,  $50  each." 
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ENDORSEMENT  ON  CERTIFICATE. 

"  This  is  to  certify  that  on  the  22d  day  of  December,  1870, 
the  stockholders  of  The  Dayton  &  Michigan  Railroad  Com- 
pany adopted  the  following  resolution  : 

'*  Resolved :  That  this  company  under  and  by  virtue  of  the 
provisions  of  the  act  of  the  general  assembly  of  the  state  of 
Ohio,  entitled :  ^An  act  to  enable  railroad  companies  to  re- 
deem their  bonded  debts,'  passed  April  16, 1870,  and  for  the 
purpose  of  providing  means  for  the  redemption  of  its  bonds 
aforesaid,  secured  by  mortgage  on  its  road,  does  hereby  create 
and  authorize  the  issue  of  a  preferred  stock,  to  an  amount  of 
three  million,  seven  hundred  thousand  dollars,  divided  into 
seventy-four  thousand  shares,  of  fifty  dollara  each,  and  do  here- 
by promise  and  guarantee  to  the  holders  thereof,  dividends 
thereon,  payable  quarterly,  on  the  first  Tuesdays  of  January, 
April,  July  and  October  in  each  year,  at  the  oflBce  of  The  Cin- 
cinnati, Hamilton  &  Dayton  Railroad  Company,  at  Cincin- 
nati, at  the  rate  of  eight  per  centum  per  annum,  on  the  par 
(pr  nominal  value  thereof,  provided,  however,  that  the  holders 
of  the  certificates  of  said  preferred  stock,  shall  not  have  or 
exercise  the  right  to  vote  the  same,  or  as  owners  of  the  same 
Lat  any  meeting  of  the  holders  of  the  capital  stock  of  said  com- 
pany, and  provided,  also,  that  no  further  or  other  mortgage 
upon  the  property,  rights,  or  income  of  said  company,  shall 
ever  hereafter  be  made  to  the  prejudice  of  the  holders  of  said 
preferred  stock,  and  as  security  therefor,  the  light  of  the 
holders  of  said  preferred  stock  to  the  dividends  thereon,  shall 
be  secured  by  a  mortgage  on  said  property,  rights  and  income, 
which  conditions  shall  be  printed  as  part  of  the  certificates 
to  be  issued  for  said  stock. 

And  that  on  the  20th  day  of  December,  1870,  the  directors 
of  The  Cincinnati,  Hamilton  &  Dayton  Railroad  Company, 
adopted  resolutions,  which  were  duly  ratified  by  the  stock- 
holders of  said  company  at  a  meeting  thereof,  duly  called  for 
that  purpose,  and  held  on  the  16th  day  of  February,  1871, 
whereby  said  company  guaranteed  to  the  holdera  of  said  pre- 
ferred stock,  punctual  payment  of  the  dividends  thereon  ac- 
cording to  the  terms  thereof. 
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And  that  ou  the  12th  day  of  September,  1871,  a  mortgage 
on  the  property,  income  and  franchises  of  The  Dayton  &  Mich- 
igan Railroad  Company,  and  of  the  interest  therein  of  The 
Cincinnati,  Hamilton  &  Dayton  Railroad  Company,  under 
its  lease  thereof,  was  duly  executed  and  delivered  to  Stanley 
Matthews,  as  trustee,  to  secure  the  payment  of  said  dividends, 
and  has  been  recorded  according  to  law. 

President.      |  C.  H.  &  D. 

>  and 
Secretary.      )        D.  &  M.  R.  R." 

The  act  of  April  16, 1870,  referred  to  in  the  certificate,  is 
as  follows: 

"  An  Act  to  enable  Railroad  Companies  to  redeem  their  bonded 
debts. 

"Section  1.  Be  it  enacted  by  the  General  Assembly  of  the 
State  of  Ohioy  That  it  shall  be  lawful  for  any  railroad  com- 
pany, incorporated  under  the  laws  of  this  state,  for  the  pur- 
pose of  providing  means  for  the  redemption  of  its  bonds, 
secured  by  moitgage  or  other  lien  upon  its  road,  property  or 
income,  to  issue  and  dispose  of  preferred  stock,  to  such  an 
amount  as  may  be  authorized  by  the  stockholders  as  herein- 
after provided  for,  and  to  guarantee  to  the  holders  thereof 
semi-annual  or  quarterly  dividends,  not  exceeding  eight  per 
centum  per  annum,  payable  at  its  office,  or  such  place  as  may 
be  designated  by  the  directors. 

"  Section  2.  The  unpref erred  stock  of  the  company  shall 
be  entitled  to  dividends  only  out  of  the  surplus  of  the  profits, 
after  setting  apart  a  sum  sufficient  to  pay  the  dividends  upon 
the  preferred  stock. 

"Section  8.  Before  any  stock  shall  be  issued  under  this 
act,  a  majority  of  the  directors  who  desire  the  same,  shall 
call  a  meeting  of  the  stockholders  of  said  company,  designat- 
ing the  time  and  place,  and  distinctly  the  purpose  of  said 
meeting,  which  meeting  shall  be  held  at  the  principal  busi- 
ness office  of  said  company  in  this  state ;  notice  of  said  meet- 
ing shall  be  given  at  least  thirty  days  by  continued  publication 
in  at  least  two  newspapers  published  and  having  most  gen- 
eral circulation  in  this  state,  and  one  in  New  York  city.  If 
Vol.  xiiVn. — 10 
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at  said  meeting  the  consent  of  a  majority  in  interest  of  the 
existing  stock  of  the  company,  shall  be  given  to  the  issue  of 
such  preferred  stock  of  the  company,  it  shall  be  the  duty  of 
the  president  and  secretary  of  said  company  to  make  out  an 
abstract  stating  the  total  amount  of  pre-existing  stock,  the 
amount  of  pi'eferred  stock  authorized,  and  the  vote  of  said 
meeting ;  to  which  they  shall  attach  copies  of  said  notice, 
and  designate  the  time  for  which,  and  papers  in  which  the 
notices  have  been  published,  to  which  abstract  and  statement 
they  shall  make  affidavit  and  file  the  same  in  the  office  of  the 
secretary  of  state. 

"Section  4.  It  shall  be  lawful  for  the  directors  of  such 
company,  to  dispose  of  such  preferred  stock,  on  such  terms 
as  they  may  deem  advisable  in  exchange  for,  or  redemption 
of  any  outstanding  bonds,  for  the  payment  of  which  said 
company  is  bound,  whether  as  principal  or  guarantor,  and 
whether  the  same  has  matured  or  not,  or  said  company  may 
dispose  of  such  stock,  or  any  part  thereof,  for  cash ;  but  in 
such  event^the  proceeds  tliereof  shall  be  set  apart  and 
appropriated  only  to  the  purchase  and  redemption  of  its 
bonded  indebtedness  as  aforesaid. 

"Segtiok  5.     This  act  shall  take  effect  from  its  passage." 

Omitting  the  parts  of  the  mortgage  which  are  recitals,  the 
balance  of  the  mortgage  is  as  follows  : 

"  Nbwy  therefore^  this  indenture,  entered  into  between  The 
Dayton  &  Michig^an  Railroad  Company,  party  of  the  first 
part.  The  Cincinnati,  Hamilton  &  Dayton  Railroad  Company, 
party  of  the  second  part,  and  Stanley  Matthews,  party  of  the 
third  part.  Witnesses : 

"That  the  party  of  the  first  part,  in  consideration  of  the 
premises  and  of  one  dollar  to  it  paid  by  the  party  of  the  third 
part,  the  receipt  whereof  is  hereby  acknowledged,  hath 
granted,  bargained,  sold  and  conveyed,  and  by  these  presents, 
grants,  bargains,  sells  and  conveys  to  the  said  party  of  the 
third  part,  and  his  heirs,  successors  and  assigns  forever,  all 
the  said  railroad  and  appurtenances,  and  the  real  estate,  and 
all  the  rights,  franchises,  issues  and  profits  therefrom,  of  the 
said  The  Dayton  &  Michigan  Railroad  Company,  described 
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and  conveyed  in  any  and  all  of  the  said  foregoing  recited 
mortgages  and  deeds  of  trust,  and  all  the  estate,  right  and 
title  of  the  party  of  the  firat  part,  in  and  to  the  same. 

^^  And,  that  the  party  of  the  second  part,  in  consideration 
of  the  premises,  and  of  the  sum  of  one  dollar  paid  to  it  by 
the  said  party  of  the  third  part,  the  receipt  whereof  is  here- 
by acknowledged,  hath  granted,  bargained,  sold  and  conyeyed, 
and  by  these  presents  does  grant,  bargain,  sell  and  convey, 
to  the  said  party  of  the  third  part,  his  heirs,  successors  and  as- 
signs forever,  idl  the  said  railroad  of  the  said  party  of  the  first 
p;urt,  and  its  appurtenances,  and  real  property  aforesaid,  to- 
gether with  all  the  franchises,  issues  and  profits  therefrom, 
as  held  and  claimed  by  said  party  of  the  second  part,  under 
and  by  virtue  of  the  lease  thereof,  dated  May  fiiBt,  eighteen 
hundred  and  sixty-three,  as  modified  by  agreement  of  June 
twenty-third,  eighteen  hundred  and  seventy,  hereinbefore 
recited  and  referred  to,  and  all  the  estate,  right  and  title  of 
the  said  party  of  the  second  part,  as  lessee  tliereof,  as  afore- 
said, in  and  to  the  same. 

^^  To  have  and  to  hold  the  same  to  the  said  party  of  the 
third  part,  his  heirs,  successors  and  assigns  forever. 

^^  In  trust,  nevertheless,  to  and  for  the  uses  and  purposes, 
and  upon  the  terms  and  conditions  following,  and  not  other- 
wise, to  wit: 

"'JPirit.  That  the  said  parties  of  the  first  and  second  part 
shall  not  hereafter  at  any  time,  by  any  deed  or  instrumenti 
convey  or  encumber  the  said  ittilroad  or  other  property 
herein  conveyed,  or  any  part  thereof,  or  any  of  the  rights, 
franchises  or  income  appertaining  to,  or  issuing  out  of  the 
same,  to  the  prejudice  of  the  holder  or  holders  of  the  said 
preferred  stock  hereinbefore  described  and  referred  to,  or  of 
any  share  or  shares  of  the  same,  whether  held  under  and  by 
virtue  of  any  original  certificate  therefor,  or  under  and  by 
virtue  of  any  certificate  issued  upon  the  transfer,  or  in  lieu 
of  any  such  original  certificate,  by  means  whereof  the  equit- 
able lien  of  said  holders  of  said  stock,  as  created  by  this 
deed,  shall  be  impaired  or  postponed  or  their  security  in  any 
wise  lessened.    Provided^  however^  that  nothing  herein  con* 
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tained  shall  be  so  constmed  as  to  preclude  or  prevent  said 
parties,  or  either  of  them,  from  executing  any  mortgage  or 
deed  of  ti'ust  of  said  property,  rights,  franchises  and  income, 
the  lien  of  which  shall  be  subsequent  in  time  and  right  to 
that  hereby  created ; 

^^  And  provided  further^  that  the  said  preferred  stock  shall 
be  so  disposed  of,  either  by  sale,  or  by  exchange  for  mort- 
gage bonds,  as  that  the  total  amount  of  dividends  upon  the 
preferred  stock  issued  as  herein  provided  for,  and  interest 
upon  such  mortgage  bonds,  of  the  several  issues  hereinbefore 
recited  as  shall  not  be  surrendered,  shall  not  exceed  in  ag- 
gregate the  aggregate  amount  of  interest  upon  said  mort- 
gage indebtedness  as  hereinbefore  recited,  that  Ls  to  say,  the 
amount  of  said  dividends  and  interest  shall  never  exceed  the 
amount  of  the  interest  that  was  payable  on  said  mortgage 
indebtedness  as  it  existed  December  twenty-second,  eighteen 
hundred  and  seventy. 

^^  Second,  That  in  case  the  said  party  of  the  first  and 
second  parts,  shall  fail  to  pay  the  interest  on  any  of  the 
bonds  secured  by  any  mortgage,  deed  of  trust  or  other  con- 
veyance now  subsisting,  and  the  lien  of  which  is  prior  to 
the  lien  of  this  conveyance,  or  shall  fail  to  pay  to  any  holder 
or  holders  of  any  share  or  shares  of  said  preferred  stock, 
the  dividend  or  dividends  accruing  on  the  same,  when  and 
as  the  same  shall  fall  due  and  become  payable,  according  to 
the  terms  and  conditions  expressed  in  the  certificates  thereof, 
and  as  herein  provided  for  and  recited,  and  said  default 
shall  continue  and  remain  for  the  period  of  sixty  days  there- 
after, the  said  party  of  the  third  part,  his  heirs,  or  successors 
in  said  trust,  on  the  demand  in  writing  of  any  such  holder 
or  holders  of  said  preferred  stock,  and  within  a  reasonable 
time  thereafter,  may  enter  into  possession  of  the  said  rail- 
road, real  estate  and  all  other  property,  rights,  franchises 
and  income  hereby  conveyed,  and  have,  hold,  manage  and 
control  the  same,  and  the  proceeds  thereof  thence  arising 
apply  to  the  payment  of  the  reasonable  and  necessary  ex- 
penses of  operating  the  same,  including  a  i-easonable  com- 
pensation to  the  said  trustee,  and  the  surplus  then  remaining 
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to  the  payment  of  the  dividends  on  said  preferred  stock 
then  in  arrears,  after  providing  for  and  paying  all  other 
prior  lawful  charges  thereon,  or  at  his  option,  said  trustee 
may  take  the  proper  and  necessary  steps,  as  he  may  be  ad- 
vised, by  judicial  proceedings,  to  foreclose  this  mortgage  and 
execute  the  trust  hereby  created  by  the  sale  of  the  said  rail- 
road and  other  property  and  rights  hereby  conveyed,  for  the 
payment  of  said  arrears,  according  to  the  common  course  of 
judicial  procedure,  in  such  cases  made  and  provided,  or  oth- 
ei'wise  as  it  may  be  adjudged,  but  it  is  expressly  provided 
and  agreed  that  in  the  event  of  the  sale  of  the  said  premises 
imder  this  trust  and  mortgage,  the  proceeds  of  said  sale, 
after  the  payment  of  costs,  expenses  and  all  lawful  prior 
charges  thereon,  shall  be  applied  to  the  redemption  at  its 
par  or  nominal  value  of  the  said  preferred  stock  herein  pro- 
vided for  by  a  distribution  of  said  proceeds  of  sale  so  far  as 
may  be  necessary  for  that  purpose,  to  and  among  the  hold- 
ers and  owners  of  the  shares  of  said  preferred  stock,  in 
equal  proportion  according  to  the  amounts  owned  and  held 
by  them  respectively. 

'^  Third,  That  in  case  of  the  death,  bankruptcy,  resignation, 
or  disability  to  act  of  the  said  party  of  the  third  part,  the  title 
and  estate  hereby  conveyed  to  him,  shall  devolve  and  vest  in 
his  successor  in  said  trust,  to  be  appointed  upon  the  applica- 
tion of  either  of  the  other  parties  hereto,  or  in  default  of  such 
application,  then  upon  the  application  of  any  holder  or  owner 
of  one  or  more  shares  of  said  preferred  stock,  by  any  court  of 
competent  jurisdiction  within  this  state. 

"And  the  said  party  of  the  first  part  hereby  covenants, 
promises  and  agrees  to  and  with  the  party  of  the  tliird  part, 
his  heirs  and  successors  in  said  trust;  that  the  said  party  of 
the  first  part,  wiU  and  shall  punctually  pay  to  the  holders  of 
the  shares  of  said  preferred  stock  severally  and  respectively, 
as  and  when  the  same  shall  become  and  fall  due,  according 
to  the  terms  of  the  certificates  thereof  the  dividends  thereon, 
as  herein  provided  for  and  specified,  and  the  said  party  of  the 
second  part,  covenants,  promises  and  agrees  to  and  with  the 
said  party  of  the  third  part,  his  heirs  and  successors  in  said 
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trust,  that  said  party  of  the  second  part  will  and  hereby  does 
guarantee  to  Uie  holders  of  the  shares  of  said  preferred  stock 
severally  and  respectively  as  and  when  the  same  shall  become 
and  fall  due,  according  to  the  terms  of  the  certificates  thereof, 
the  payment  by  the  said  party  of  the  first  part,  of  the  dividend 
thereon,  as  herein  provided  for  and  specified. 

^^  And  the  said  parties  of  the  first  and  second  part  hereby 
severally  and  respectively  covenant,  promise  and  agree  to  and 
with  the  said  party  of  the  third  part,  his  heirs  and  successors 
in  said  trust,  that  they  will  each  of  them,  whenever  neces- 
sary for  the  purpose  of  moi-e  effectually  carrying  into  execu- 
tion the  intentions  and  purposes  of  this  conveyance,  make  to 
the  said  paity  of  the  third  part,  his  heirs  and  successors  in 
said  trust,  such  other  and  further  assurances  of  the  said  title 
and  estate  as  may  be  necessary  or  proper  thereto,  whenever 
thereto  required. 

^^  In  testimony  whereof,  the  said  The  Dayton  &  Michigan 
Railroad  Company,  by  Daniel  McLaren,  its  president,  and 
The  Cincinnati,  Hamilton  &  Dayton  Railroad  Company,  by 
Daniel  McLaren,  its  president,  thereto  duly  authorized  by 
resolution  of  the  board  of  directors  of  said  companies,  respec- 
tively, have  hereunto  respectively  set  their  corporate  names 

and  seals,  on  the day  of ^  eighteen  hundred  and 

seventy-one." 

Judgment  was  rendered  by  the  superior  court  in  special 
term  for  the  defendant  on  his  cross-petition,  which  was  af- 
firmed in  general  term.  To  reverse  these  judgments  the  pre- 
sent proceeding  in  error  is  brought. 

Ramsey^  Maxwell  ^  Ramset/^  for  plaintiff  in  error. 

The  question  is  whether  money  paid  to  a  corporation  in 
consideration  of  the  issue  of  preferred  stock,  is  paid  by  way 
of  loan,  or  as  a  contribution  to  the  capital  of  the  corporation. 
If  the  transaction  is  a  loan,  the  corporation  becomes  indebted 
for  the  ultimate  return  of  the  money,  and  for  the  payment  of 
interest  meantime.  If  the  transaction  is  a  contribution  to 
the  capital,  no  debt  is  credited,  and  the  right  of  the  preferred 
shareholder  is,  not  to  the  return  of  his  money,  but  only  to 
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participation  in  the  distribution  of  assets  on  the  winding  up 
of  the  company,  after  all  debts  are  paid,  and  meantime  to 
receive  a  share  of  the  profits,  if  profits  are  earned,  but  not 
otherwise. 

Applying  these  tests  it  is  manifest  that  the  status  of  the 
plaintiff  is  that  of  shareholder,  and  not  of  creditor.  His  re- 
lation to  The  Dayton  &  Michigan  Railroad  Company  and 
to  the  creditors  of  that  company,  is  simply  that  of  stock- 
holder ;  it  differs  in  no  i-espect  from  that  of  a  common  stock- 
holder. He  has  no  greater  or  different  claim  against  the 
corporation  than  any  common  stockholder ;  he  has  no  other 
right  or  claim  than  to  be  paid  dividends,  if  they  are  earned^ 
which  is  the  right  of  every  stockholder  in  eveiy  corporation. 
He  differs  from  a  common  stockholder  only  in  the  right,  as 
between  him  and  the  common  stockholder,  to  have  the  profits 
that  are  earned,  distributed  to  him  up  to  a  certain  rate, 
befoi'e  any  distribution  is  made  to  the  common  stockholder, 
and  (probably)  upon  the  wiyiding  up  of  the  corptiration,  to 
have  his  contribution  to  the  capital  returned  to  him  out 
of  the  assets,  if  any  are  left  after  the  payment  of  all  debts, 
before  any  distribution  is  made  to  the  common  stockholder. 
Pierce  on  Railroads,  124 ;  Janes  v.  JSrie  Ry.  Oo.^  22  Wall. 
186,  147.  A  guaranty  of  dividends  on  preferred  stock  is 
not  a  guaranty  for  payment  in  any  event,  but  only  in  the 
event  that  dividends  are  earned.  Lockhart  v.  Van  Ahtyne^ 
81  Mich.  76;  Taft  v.  RaUroad  Co.,  8  R.  I.  310;  P.  ^  E. 
Ry.  Co.  V.  King,  17  Ohio  St  634 ;  Pierce  on  Railroads,  126 ; 
Cook  on  Stock  and  Stockholders,  sec.  269-270. 

The  manifest  purpose  and  only  object  of  the  act  in  ques- 
tion, was  to  enable  persons  who  theretofore  sustained  the 
relation  of  creditors,  to  surrender  their  debts,  and  change 
their  relation  to  that  of  stockholders.  Ryan  v.  The  Miami 
Valley  Ry.  Co.,  10  A.  L.  Rec.  268-268. 

If  preferred  stock  is  to  be  treated  as  a  credit  it  should  not 
be  assessed  for  taxation  at  more  than  its  face.  A  credit  may 
be  worth  less  than  its  face,  but  not  more,  for  purposes  of 
taxation.  At  bar  $16,960  of  stock  is  assessed  against  the 
plaintiff  in  eiTor  at  $28,700. 
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Q-osB  ^  Cohen^  for  defendant  in  error : 

It  has  been  held  in  the  case  of  The  Western  Union  Tele- 
graph  Company  v.  Mayer^  28  Ohio  St.,  251,  that  the  provisions 
of  sec.  2,  Ai*t.  12  of  the  constitution,  are  not  grants  of  power 
to  the  legislature,  but  limitations  or  restrictions  of  the  gen- 
eral power  conferred  by  article  2,  section  1,  of  the  constitu- 
tion, which  section  vests  the  legislative  power  of  the  state  in 
the  general  assembly.  It  would  follow  from  this,  that  all  in- 
vestments in  stocks  of  whatever  character,  whether  common 
or  preferred,  were  taxable.  In  other  words,  that  it  is  the  duty 
of  the  legislature  under  this  constitutional  provision  to  pass 
laws  taxing  the  same,  and  the  legislature  has  provided  for  the 
taxation  of  such  investments  in  sections  2780,  ^31,  '34,  '35,  '36, 
'37,  '39,  '46  and  2747 ;  and,  (where  property  has  been  omitted 
from  taxation,)  by  sections  2781  and  2782. 

The  last  clause  of  section  2746  provides  that  ^^  no  person 
shall  be  required  to  list  for  taxation  any  share  or  shares  of  the 
capital  stock  of  any  company,  the  capital  stock  of  which  is 
taxed  in  the  name  of  such  company,"  and  under  this  clause 
of  section  2746,  it  was  held  in  Jonen  v.  Davw,  36  Ohio  St., 
page  474,  that  "  the  personal  property  which  a  corporation, 
organized  and  doing  business  under  the  laws  of  this  state,  was 
required  to  list  for  taxation,  embraced  the  capital  stock  of  the 
corporation,  and  such  being  the  case,  the  owner  of  shares  of 
the  capital  stock  in  such  company  was  not  required  to  list  his 
shares  for  taxation."  It  has  been  the  uniform  ruling  that  the 
language  of  any  statute  by  which  exemption  from  taxation 
was  claimed,  (said  exemption  being  in  derogation  of  the  rights 
of  others,)  should  be  strictly  construed.  Cincinnati  College 
V.  State,  19  Ohio  St.  110;  Knoup  v.  Bank,  1  OhiaSt.  603; 
Q-erke  v.  Purcell,  25  Ohio  St.  229 ;  Library  Association  v. 
Pelton,  29  Ohio  St.  210. 

We  differ  entirely  as  to  the  question  for  consideration  b> 
this  court.  The  question  is  not,  as  stated  by  counsel  for 
plaintiff  in  error,  one  whether  preferred  stock  is  stock  or  not, 
but :  "  Is  this  a  certificate  of  preferred  stock,  or  is  it  a  cer- 
tificate of  indebtedness  of  The  Dayton  &  Michigan  R.  R.  Co.  ?  " 

They  say  in  their  brief,  that  the  Superior  Court  held  that 
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preferred  stock  is  not  stock,  but  a  credit  and  taxable.  Not  so ; 
it  simply  held  that  these  certificates,  which  they  assume  to 
be  piefeiTcd  stock,  and  which  are  so  called  on  their  face,  are 
not  certificates  of  indebtedness. 

We  apprehend  that  there  is  no  serious  controversy  upon 
the  question  of  the  rights  and  obligations  of  preferred  stock- 
holders, but,  as  we  have  said,  that  is  not  the  question  here ;  the 
question  for  consideration  being  whether  the  facts  and  cir- 
cumstances of  thi%  case  make  these  certificates,  certificates  of 
preferred  stock,  or  whether  they  are  certificates  of  indebted- 
ness. No  mortgage  with  the  peculiar  conditions  of  the  mort- 
gage in  question,  was  given  to  secure  the  certificates  referred 
to  in  the  Michigan  case. 

The  act  in  question  provided  for  the  issuing  and  disposing  of 
preferred  stock  and  for  giving  a  mortgage  or  other  lien  to  se- 
cure the  same.  But  the  company  went  further,  and  under 
general  powers,  has  actually  borrowed  the  money  and  issued 
certificates  of  indebtedness  for  the  same.  The  certificate  pro- 
vides that  the  holder  shall  not  have  the  right  to  vote  the  same. 
The  holder  is  absolutely  barred,  in  advance,  from  ever  exer- 
cising the  right,  and  therefore  the  power  never  could  exist 
under  this  contract  for  him  to  exercise  that  right  which  a 
shareholder  must,  at  some  time  or  other,  have.  It  is  also 
prodded,  that  no  further  or  other  mortgage  upon  the  property, 
rights  or  income  of  the  company,  shall  ever  thereafter  be  made 
to  the  prejudice  of  the  owners  of  said  certificates.  A  mort- 
gage was  made  securing  the  payment  of  said  dividends,  and 
as  a  result,  large  amounts  of  money  were  funded  into  what 
was  really  a  new  debt  of  the  company.  Subsequent  convey- 
ances and  encumbrances  could  be  made,  but  which  should  be 
Bitbsegfuent  in  time.  Upon  a  failure  to  pay,  the  mortgage  could 
be  foreclosed,  but  the  proceeds,  after  the  payment  of  costs 
and  all  lawful  prior  charges,  should  be  applied  to  the  redemp- 
tion at  its  par  or  nominal  value^  of  said  certificates.  It  will 
thus  be  seen,  that  although  the  words  dividend  and  preferred 
stock  are  used,  the  whole  transaction,  taken  together,  shows 
conclusively,  that  these  words  are  misnomers.     Preferred 
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stockholders  are  prior,  only,  over  comxnoa  stockholders. 
Warren  v.  Einff,  108  U.  S.  889. 

Now,  in  this  case,  a  guarantee  of  the  payment  of  8  per  cent, 
per  annum,  is  secured  by  a  mortgage,  which  also  secures  re^ 
payment  of  the  full  amount  of  money  invested,  and  further 
provides  that  no  mortgage  or  trust  of  any  kind  shall  ever  be 
created  to  the  prejudice  of  these  rights.  This  clearly  takes 
the  matter  out  of  the  line  of  preferred  stock,  and  gives  to  the 
holders  of  these  certificates,  rights  whixsh,  it  has  been  uniform- 
ly held,  do  not  pertain  to  preferred  stock  or  preferi-ed  stock- 
holders, but  to  creditors.  The  word  "dividend"  as  used  in 
this  certificate,  must  be  interpreted  "interest,"  and  the  words 
"prefeiTcd  stock,"  as  "certificates  of  indebtedness."  This 
mortgage  gives  priority  to  the  payment  of  the  holders  of  these 
certificates,  over  other  creditors  of  the  corporation  and  this 
is  inconsistent  with  the  rights  of  a  stockholder.  "Shares  of 
stock  give  the  holder  a  fixed  right  in  the  division  of  the  profits 
and  earnings  of  a  company,  so  long  as  it  exists,  and  of  its 
effects,  after  the  payment  of  its  debts^  upon  its  distribution." 

Burrall  v.  Buchwick,  R.  R.  76th  N.  Y.  226 ;  ^m«  v.  The 
Quicksilver  Mining  Co.^  78  N.  Y.  176 ;  Corcoran  ^  Biggs  v. 
Powers,  6  Ohio  St.  180;  Burt  v.  EatUe,  81  Ohio  St  116. 

Speab,  J.  The  question  in  the  case  is,  whether  the  (ferti- 
ficates  are  certificates  of  stock  or  certificates  of  indebtedness? 
If  _theformer,  then,  liTasmucK  as  the  company  is  an  Ohio 
corporation,  and  i^lf  pays  taxes  in  this  state  upon  its  capi- 
tal stock,  these  certificatesare  not  taxable ;  if  the  latter,  they 
nr^  taxable  as  credits.  ^  "^^ 

The  relation  of  aTiolder  of  preferred  stock  is,  in  some  of  its 
aspects,  similar  to  that  of  a  creditor,  but  he  is  not  a  creditor 
save  as  to  dividends  after  the  same  are  declared.  Nor  does  he 
sustain  a  dual  relation  to  the  corporation.  He  is  either  a  stock- 
holder or  a  creditor ;  he  cannot,  by  virtue  of  the  same  certifi- 
cate, be  both.  If  the  former,  he  tiikes  a  risk  in  the  concerns  of 
the  company,  not  only  as  to  dividends  and  a  proportion  of  as- 
sets on  the  dissolution  of  the  company,  but  as  to  the  statutory 
liability  for  debts  in  case  the  corporation  becomes  insolvent; 
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if  the  latter,  he  takes  no  interest  in  the  company's  affuis,  is 
not  concerned  in  its  property,  or  profits  as  such,  but  his  whole 
right  is  to  receive  agreed  compensation  for  the  use  of 
the  money  he  furnishes,  and  the  return  of  the  principal  when 
due.    Whether  he  is  the  one  or  the  other  depends  upon  a 
proper  construction  of  the  contract  he  holds  with  the  com- 
pany.    It  is  said  that   ^^a  mortgage  creditor,  although  de- 
nominated a  preferred  stockholder,  is  a  mortgage  creditor 
nevertheless;  and  interest  is  not  changed  to  dividend  by 
calling  it  a  dividend ; "  ^  the  question  is  not,  what  did  the 
parties  call  it,  but  what  do  the  facts  and  circumstances  re- 
quire the  court  to  call  it."    The  aptness  of  this  language 
arises  in  a  case  where  it  has  been  determined  that  such  holder 
is  a  creditor ;  it  may  not  furnish  material  aid  in  ascertaining 
the  fact  whether  he  is  such  or  not.    However,  what  the  par- 1 
ties  in  the  given  case  have  called  the  subject  of  the  contract      / 
is  of  no  little  significance  in  determining  their  purpose,  and,  , 
when  that  purpose  is  ascertained,  it  is  of  much  importance  | 
in  giving  construction  to  the  contract.     The  object  of  all  ' 
rul^^f  construction  i&  to  arnYaAt^he- meaning  oflhe  parties. 
What  was  the  object  to  be  accomplished  ?    What  did  the  par- 
ties intend,  and  are  the  means  taken  in  harmony  with  that 
inteijtt,  and  with  the  law  applicable  to  the  subject?    These 
are  questions  addressed  to  the  court  in  this  case,  and  when 
answered  the  case  is  decided. 

As  supporting  the  claim  that  it  was  not  stock  that  was 
issued  but  certificates  of  indebtedness,  special  attention  is 
called  in  argument  to  those  portions  of  the  certificates  which 
provide  that  holders  shall  not  vote  upon  them  at  any  meet- 
ing of  the  holders  of  the  capital  stock  of  the  company ;  that 
the  rights  of  the  holders  to  the  dividends  are  guaranteed, 
and  are  to  be  secured  by  mortgage  on  the  property,  rights 
and  income ;  that  no  further  or  other  mortgage  shall  there- 
after be  made  to  the  prejudice  of  the  holders  of  the  preferred 
stock ;  that  the  dividends  are  guaranteed  by  The  Cincinnati, 
Hamilton  &  Dayton  company,  which  company  had  executed 
a  mortgage  to  Stanley  Matthews,  trustee,  to  secure  the  pay- 
ment of  dividends. 
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As  to  some  of  these  provisions  it  may  be  conceded  that 
they  are  consistent  with  the  idea  that  a  debt  was  being  cre- 
ated, but  does  it  follow  that  the}'  are  inconsistent  with  the 
opposite  view?  While  each  part  of  the  contract  should  be 
considered  by  itself,  yet  the  several  parts  should  be  construed 
together,  and  the  intent  gathered  from  a  consideration  of  the 
whole. 

The  stockholders  of  the  company  undei:took_t$Ljirovide 
meansJoF-the  redemption  olits^bondedjebt.  under  and  by 
virtue  of  the  provisions  of  the  act  of  AurillG.  1870.  ^Their 
resolution  of  December  22, 1870,  indorsed  on  the  back  of  the 
certificates,  so  declaiies,  and  the  provisions  of  the  act  are  thus 
made,  in  effect,  a  part  of  the  certificates  themselves.  It 
therefore  becomes  important,  at  the  outset,  to  understand 
what  that  act  contemplated,  and  what  it  authorized.  The 
declaimed  purpose,  as  shown  by  the  title,  was  '^to^e^blfi-' 
i-ai^ad  companies, to  redeem^eir  bondedjLebta.*'  To  " re- 
deem "  is  ^^  to  purchase  back ;  to  regain,  as  mortgaged  pro- 
perty by  paying  what  is  due ;  to  receive  back  by  paying  the 
obligation ; "  so  the  means  authorized  to  be  provided  by  the 
act  were  to  be  used  to  enable  railioad  companies,  not  to  ex- 
change one  form  of  security  for  another,  but  to  pay  their 
bonded  debts,  and  this  object  was  to  be  accomplished  under 
the  act  by  t^e  issue  of  stock.  This  is  apparent  because : 
(1)  the  term  stock  is  used,  and  no  term  inconsistent  with 
that  word  is  used  to  describe  what  may  be  issued ;  (2)  the 
action  of  the  stockholders,  is  to  be  invoked  to  determine 
whether  stock,  and  stock  alone,  shall,  or  shall  not  be  issued ; 
(8)  dividends  are  provided  for,  and  not  interest;  (4)  pay- 
ment of  such  dividends  is  limited  to  the  surplus  profits ;  and 
(5)  because  the  abstract  required,  which  is  to  show,  by  copies, 
the  time  for  which,  and  the  papers  in  which,  notice  of  the 
stockholders'  meeting  was  given,  and  to  show  the  total 
amount  of  the  pre-existing  stock  and  the  amount  of  the  pi-e- 
ferred  stock  authorized,  and  is  to  have  attached  the  affidavit 
of  the  president  and  secretary,  is  to  be  filed  in  the  office  of 
the  secretary  of  state,  the  office  which,  by  general  law,  is  the 
designated  place  for  the  filing  of  all  certificates  of  incorpo 
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rations  organized  within  the  state,  and  where  the  same  are 
to  be  recorded  for  the  information  of  the  public.  These  pro- 
visions seem  entirely  inconsistent  with  the  idea  that  certifi- 
cates of  indebtedness  might  be  issued  under  this  act,  and 
show  that  the  certificates  intended  to  be  authorized,  and  in 
fact  authorized,  were  certificates  of  stock  only.  The  action 
of  the  stockholders,  and  the  filing  of  a  certificate  in  the  office 
of  the  secretary  of  state,  here  provided  for,  are  substantially 
the  steps  necessary  by  a  corporation  to  obtain  either  an  in- 
crease or  decrease  of  its  common  stock,  (sections  8262, 8264, 
Rev.  Stats.,)  and  this  act  but  provided  a  plan  for  increasing 
the  company's  stock  by  the  issue  of  preferred  stock  to  enable 
it  to  pay  off  its  bonded  debt.  It  was  not  a  scheme  for  the 
extension  or  refunding  of  a  debt,  nor  for  the  paying  of  an 
old  debt  by  the  incurring  of  a  new  one. 

The  certificates  issued  are  in  the  line  of  this  purpose,  and 
their  terms  are  not  necessarily  inconsistent  with  it.  They 
purport  to  be  certificates  of  stock.  They  certify  that  the 
holder  is  the  owner  of  shares  of  stock  of  fifty  dollars  each ;  that 
it  is  transferable  only  on  the  books  of  the  company  in  peraon 
or  by  attorney  on  sun-ender  of  the  certificate ;  that  the  stock  is 
ie»ued  in  pursuance  of  the  act,  and  provide  for  payment  of  div- 
idends upon  the  stock,  but  make  no  provision  for  the  payment 
of  the  principal  sum  advanced.  The  oei*tificates  were  the  nat- 
ural sequence  following  the  resolution  of  Pf>{>ftnft^T  99^^  1870,  - 
indorsed  on  the  back  thereof.  That  resolution  in  terms  as- 
sumes to  proceed  under  and  by  virtue  of  the  provisions  of  the 
act.  It  creates  and  authorizes  the  issue  of  a  preferred  stock. 
The  shares  ai*e  to  be  fifty  dollars  each,  and  the  dividends  there- 
on are  to  be  payable  quarterly  at  the  rate  of  eight  per  cent,  per 
annum,  on  the  par  or  nominal  value  thereof.  It  further  stip- 
ulates that  the  hrjjkrrLof  tihn  rrrtifiraton  of  ntorkjhnjjjTnt^^ 
or  exercisp  ^^^^  right  t^  VO^^  ^hn  nnnift  nfJh^  ™J!Pting  of  the 
stockholders  of  thftj^gTYipAnj^thnaJnfli^atirig  thnt  it  yfti  wt^glc 
ihey  iatfindfid  to  authorizgjjia.  ifisiift  of  and  nf>^^M^*t-'^*'Mffff 
ftf  iw^filrlit^iliitifiHj -for  thfi  inhiliiliitm  n[;iiiiinli  rniing  wunld  hfl 
whoUy-^oaeiless  had  it  been,  intended .4hftt  tlie  holdewslwild 
beoomejPi»ditorsK   Th^^^prgxiainn  iftuot  nnuaual     Itissome* 
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times  found  in  the  statute  itself.  See  act  of  May  5, 1877, 74 
Ohio  L.  188.  Nor  is  it,  in  this  instance  unreasonable.  The 
promise  to  the  preferred  stockholders  was  to  award  them  tiie 
first  net  earnings,  the  holders  of  the  common  stock  to  share 
in  such  of  the  net  earnings  as  they  might,  by  good  manage- 
ment, be  able  to  make  over  and  above  the  eight  per  cent.  As 
the  burden  was  upon  the  common  stockholders,  the  power  to 
manage  might  fairly  be  left  with  them.  In  any  view,  it  is 
fair  to  treat  the  proviso  «9  but  an  arrangement  between  two 
classes  of  stockholders  which  did  not  concern  the  public.  It 
is  true  that  one  characteristic  of  stock  generally  is  that  it  can 
be  voted  upon.  But  this  is  not  essential.  Indeed,  instances 
may  arise  where  it  is  good  policy  to  prohibit  the  voting  upon 
stock.  Ryan  v.  Railway^  10  A.  L.  Rec.  263 ;  Ex  parte  JBolmes^ 
6  Cowen,  426 ;  Railway  Frog  Co.  v.  Haven^  101  Mass.  898 ; 
State  y.  Muwton^  28  Yt.  594.  And  the  point  here  is,  not 
whether  any  question  of  public  policy  intervenes  to  make  it 
improper  for  the  pi'eferred  stockholders  to  possess  a  right  to 
vote,  but  whether  any  such  question  intervenes  to  make  it 
imperative  that  they  shall  have  that  right. 

Nor  did  the  stipulation,  j^aaiaQteeing  to  the^hoMera^of  the 
preferred  stock  payment^Qf  dii»deBda.7tlSereaJX-^negative~the 
idea  that  they  were  stockholders.  It,was  not  a  stipulaSon  to 
pay  f1iVrfTftin[gfl'in  ftpy  pvfiT^ti  bjji  a  stipulatJQnjgLj^jM^Iy  ouT 
oTsTirplus  profits,  for  the  company  must  be  presumed  to  have 
proceeded  in  view  of  the  terms  of  the  second  section  of  the 
act  referred  to,  and  the  general  rule  of.  law  on  the  subject. 
That  rule  is  that  pajrment  of  dividends  to  preferred  stock- 
holders differs  from  such  payment  to  the  holders  of  common 
stock  only  in  that  they  are  entitled  to  dividends  in  priority  to 
any  dividends  upon  the  common  stock.  Dividends  to  either 
are  to  come  from  one  common  source,  to  wit :  from  funds  pro- 
perly applicable  to  the  payment  of  dividends,  that  is  to  say, 
net  earnings.  In  the  nature  of  things  this  must  be  so.  As 
well  might  one  member  of  a  partnership  be  permitted  to 
appropriate  to  his  own  use  assets  of  the  firm  to  the  prejudice 
of  creditors,  as  for  a  stockholder  of  a  corporation  to  do  it.  A 
contract  to  permit  this  to  be  done  would  be  contrary  to  pub 
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lie  poKcy  and  void.  Pierce  on  Railroads,  124, 125 ;  St.  John 
V.  Bmlway,  22  Wall.  186  ;  Lockhart  v.  Van  Ahtyne,  81  Mich. 
76 ;  Tqft  V.  RaUroad,  8  R.  I.  810 ;  Railroad  v.  King,  17  Ohio 
St.  534.  And  now  provision  to  the  same  effect  is  made  by 
statute.    1  Smith  &  Benedict's  Rev.  Stats.,  985. 

It  may  not  be  easy  to  satisfactorily  determine  whatoffingthp. 
mortgage  from  The  Dayton  &  Michigan  Company  to-^ieldeiB^ 
of  the  certififiatesto  secure  payment  of  d^yif^^nda  wa^<s  ftYpefitfid 
to^gerform,  inasmuch  as  those  holders,  if  stockholders,  could 
not  thereBy  be  given  priority  over  creditors,  either  then  exist- 
ing or  those  who  became  such  afterwards.  However,  this 
consideration  is  hardly  a  sufiQcient  reason  for  concluding  that 
the  giving  of  the  mortgage  implied  a  purpose  to  change  the 
apparent  status  of  the  holders,  though  not  entirely  inconsist- 
ent with  such  purpose.  If  in  giving  it,  the  intention  was  to 
treat  the  holdeiB  as  creditors,  we  are  at  a  loss  to  account  for 
the  absence  of  any  provision  fixing  a  definite  time  when  the 
debtjaoSld  mature,  and  the  creditors  have  a  right  to  enforce 
a  return  of  the  principal  sum  advanced.     And  though  the  xj^ 

stmmftnt^  rftprard^d  nj^  mftdfi  ft\  atnnTrhnldfira^  wasf  ineffectual 

to  accomplish  the  most  usual  purpose  of  a  mortgage,  yet  it 
does  not  follow  that  it  was  a  vain  thing,  especially  when  con- 
sidered in  connection  with  the  agreement  against  the  exe- 
cution of  a  further  mortgage.  The  Dayton  &  Michigan 
Company's  road  having  been  leased,  and  being  then  in  the 
possession  of  the  lessee,  and  being  operated  by  it,  a  contract 
of  record  might  have  been,  in  the  view  of  the  company,  im- 
portant, in  order  to  clearly  establish  the  rights  of  the  new 
stockholders,  and  the  obligation  of  the  lessee  company  to  them, 
and  for  the  information  of  the  public,  and  this  might  as  well 
be  done  by  mortgage  as  in  any  other  way.  It  may  be  added 
that  so  far  from  being  inconsistent  with  the  idea  of  an  issue 
of  stock,  it  is  directly  in  line  with  it,  inasmuch  as  preferred 
stock  is  itself  a  form  of  mortgage :  2  Redfield  on  Railways, 
sec.  287. 

As  to  the  guaranty  of  The  Cincinnati,  Hamilton  &  Dajrton 
Company,  had  it  been  absolute  and  unconditional,  it  is  diffi- 
cult to  see  how  it  could  change  the  character  of  the  issue,  or 
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be  antagonistic  to  the  general  purpose  expressed  by  the 
oertificates.  But  its  agreement  with  the  preferred  stock- 
holders was,  at  best,  only  a  collateral  undertaking,  and  could 
not  rise  higher,  in  obligation,  than  the  original. 

The  stipulation  that  no  mortgage  should  thereafter  be 
made  to  the  prejudice  of  the  holders  of  the  preferred  stock, 
does  not,  under  the  circumstances,  seem  out  of  harmony  with 
the  general  purpose.  The  proceeds  from  the  disposition  of 
the  preferred  stock  was  expected  to  relieve  the  company  of 
its  mortgage  debts,  and  as  its  road  was  being  operated  by  a 
lessee,  the  incurring  of  general  debts  or  expenses  would  not 
be  necessary.  In  such  case  a  stipulation  against  further 
mortgage  debts  would  not  be  without  its  use  inasmuch  as  it 
would  tend  to  give  added  value  to  the  certificates  in  the 
market;  nor  would  it  be,  from  any  standpoint,  inconsistent 
with  the  end  to  be  accomplished.  At  all  events  it  was 
clearly  a  matter  concerning  which  the  parties  interested 
might,  as  stockholders,  lawfully  contract.  Besides,  this  pro- 
vision, as  it  seems  to  us,  indicates  that  it  was  intended  to 
treat  these  holders  as  stockholders  rather  than  creditors,  for, 
if  they  were  the  latter,  the  lien  of  their  debts  was  to  be  fully 
secured  by  the  mortgage,  and  no  subsequent  mortgage  could 
prejudice  them ;  while  if  simply  stockholders,  though  enti- 
tled to  a  preference,  the  company  might  so  encumber  its 
property  by  subsequent  mortgages,  as  to  make  payment  of 
preferred  dividends  impossible.  And  no  rieason  is  perceived 
why  this  agreement  might  not,  with  propriety,  be  carried 
into  a  mortgage,  if  made  to  preferred  stockholders,  though  it 
might  excite  surprise  if  found  in  a  mortgage  to  creditors,  for 
a  covenant  in  a  mortgage,  executed  to  secure  payment  of  a 
debt,  that  the  debtor  would  never  give  another  mortgage  on 
the  same  property,  would  be  an  anomaly. 

To  construe  the  act  of  April  16,  1870,  as  authorizing  the 
issue  of  the  ceitificates  of  indebtedness,  in  the  guise  of  stock, 
would  be  to  impute  to  the  general  assembly  that  enacted  it 
bad  faith,  which  is  not  permissible ;  and  to  hold  that  the 
stockholders,  by  their  resolution  of  December  22, 1870,  and 
the  company,  by  the  certificates  issued  on  the  authority  of 
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that  resolution,  intended  to  issue  evidences  of  debt,  though  in 
the  form  of  certificates  of  stock,  is  to  convict  the  parties  of  an 
attempt  to  obtain  property  under  false  pretenses ;  for  if  stock 
was  issued  which,  in  law,  became  part  of  the  capital  stock  of 
the  company,  the  power  to  issue  it  was  undoubted,  and,  being 
non-taxable,  was  likely  to  prove  of  high  value  in  the  market, 
and  to  so  continue  as  long  as  the  company's  affairs  were  prosr 
perous ;  while  if  certificates  of  debt  were  issued,  they  were  of 
much  less  value  because  of  being  taxable  in  this  state  the 
same  as  other  credits,  and  because  of  a  doubt  as  to  the  power 
of  the  company  to  issue  certificates  in  the  amount  and  bear- 
ing the  rate  of  increase  authorized  by  the  resolution.  A 
court  will  hesitate  long  before  making  so  damaging,  and, 
under  the  circumstances,  so  improbable  an  imputation.  The 
conclusion  seems  clear,  that  the  purpose  was  to  issue  stock 
and  not  evidences  of  debt.  It  also  seems  that  the  purpose 
was  not  inaptly  expressed  in  the  form  of  certificate  adopted 
and  issued,  and  that  to  justify  a  holding  which  will  defeat 
that  purpose,  a  court  should  be  fully  satisfied  that,  treating 
the  transaction  as  a  whole,  a  debt  was,  in  fact,  created. 

But  it  is  further  objected  that  the  issue  cannot  be  treated 
as  an  issue  of  stock  because  additional  provisons  to  be  found 
in  the  lease  and  m  the  mortgage,  taken  in  connection  with 
the  pi*ovision  in  the  certificates  against  voting,  and  for  the 
giving  of  a  mortgage  by  each  of  the  companies,  stamp  the 
certificates  with  a  rate  of  dividends  as  an  absolute  and  con- 
tinuing obligation,  payable  in  any  event ;  and  hence,  not- 
withstanding that  the  issue  of  stock  is  authorized  by  the 
act,  and  that  the  word  stock  ia  used  to  describe  the  issue  in 
the  certificates,  they  are  in  reality  certificates  of  indebted- 
ness; that  otherwise  there  would  have  been  no  object  in 
inserting  the  above  provisions  in  the  certificates,  or  in  exe- 
cuting the  mortgage. 

To  these  objections,  so  far  as  not  hereinbefore  considered, 
it  may  be  answered,  that  the  stipulation  of  The  Cincinnati, 
Hamilton  &  Dayton  Company  to  pay  the  dividends  on  the 
preferred  stock  in  the  lease  is  an  undertaking  wholly  between 
the  two  railroad  companies,  and  there  is  no  proviso  in  the 
Vol.  xiiVU. — 11 
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mortgage  by  that  company  that  it  will  pay  such  dividends 
independent  of  the  agreement  of  The  Dayton  &  Michigan 
Company  to  pay.  On  the  contrary,  the  covenant  is,  that 
the  former  company  promises  that  the  latter  will  and  does 
guarantee  to  the  holders  of  the  shares  of  the  preferred  stock, 
as  and  when  they  become  due,  according  to  the  terms  of  the 
certificates  thereof,  the  payment  of  the  dividends  thereon , 
and  the  right  to  enter  upon  and  sell  by  the  trustee  is  upon 
like  condition.  Here  is  not,  then,  an  agreement  with  the 
preferred  stockholder  by  The  Cincinnati,  Hamilton  &  Day- 
ton Company  to  pay  dividends  in  any  event,  but  only  that 
The  Dayton  &  Michigan  Company  shall  pay  the  same  as 
and  when  they  become'  due,  according  to  the  terms  of  the 
certificates.  This,  as  we  have  already  found,  means  pay- 
ment out  of  net  earnings,  and  not  otherwise.  It  seems 
plain,  then,  that  this  provision  of  the  mortgage,  in  no  way 
enlarges  the  obligations  of  either  company  to  the  holders  of 
the  preferred  stock. 

The  authority  given  by  the  mortgage  to  the  trustee,  in 
case  of  default,  to  enter  into  possession  and  operate  the  road, 
would,  as  between  the  preferred  stockholders  and  the  holders 
of  the  common  stock,  amount  to  no  more  than  an  assump- 
tion of  control  by  the  former  by  reason  of  the  inability  of 
the  latter  to  so  manage  the  business  as  to  comply  with  the 
company's  agreement  to  pay  dividends  to  those  entitled 
out  of  the  net  earnings,  a  proceeding  which  would  be  neither 
unjust  nor  illegal,  and  affords,  as  we  think,  no  ground  for 
assuming  that  the  stock  was  thereby  converted  into  a  debt. 
The  option  to  foreclose  given  to  the  trustee  was  but  a  mode 
provided  for  the  winding  up  of  the  affairs  of  an  insolvent 
corporation  in  place  of  the  ordinary  way,  by  authority  of  a 
court  of  equity,  on  petition  of  stockholders,  through  the 
agency  of  a  receiver ;  while  the  power  to  distribute  proceeds 
first  to  the  preferred  stockholders  to  the  amount  due  as  div- 
idends and  then  the  face  value  of  stock  after  satisfying 
prior  lawful  charges,  was  an  arrangement  which  stockhold- 
ers, as  between  themselves,  were  competent  to  make,  and 
which  might,  with  as  great  propriety,  be  made  between  stock- 
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holders  as  between  company  and  creditors.  Any  question 
arising  upon  this  provision  would  concern  only,  and  be  set- 
tled between,  stockholders  of  the  two  classes.  While,  in 
the  absence  of  statutory  provision,  or  agreement  otherwise, 
the  preferred  shareholder,  in  the  distribution  upon  a  dissolu- 
tion of  the  corporation,  becomes  a  common  shareholder,  yet 
when  a  preference  as  to  capital  has  been  expressly  contracted 
for,  it  is  otherwise.  Cook's  Stock,  etc.,  section  278 ;  Mo- 
Qregar  v.  iJw.  Co.^  88  N.  J.  Eq.  181.  In  this  view,  the 
term  ^^  prior  lawful  charges  "  will  be  held  as  not  here  used 
in  any  technical  sense,  or  importing  legal  liens  upon  the 
property  and  franchises  of  the  company,  but  rather  in  the 
general  acceptation  of  equitable  claims,  which,  proper  steps 
being  taken  therefor,  may  be  charged  thereon.  As  against 
stockholders,  general  debts  of  the  company  may  be  treated 
as  lawful  charges  to  be  paid  from  the  assets  prior  to  distri- 
bution among  stockholders. 

The  proviso  in  the  mortgage  for  the  sale  or  exchange  of 
the  certificates  at  such  rate,  that  the  total  amount  of  the  div- 
idends should  never  exceed,  in  the  aggregate,  the  aggregate 
interest  at  that  time  (Dec.  22, 1870,)  payable  on  the  out- 
standing mortgage  bonds,  seems  upon  its  face,  to  afford  some 
ground  for  the  claim  of  counsel  that  it  was  made  in  order  to 
limit  the  issue  so  as  to  bring  it  within  corporate  capacity  to 
pay  interest,  i.  e.  within  the  limit  to  which,  by  section  8287, 
Revised  Statutes,  railroad  companies  are  confined  in  agree- 
•  ments  for  interest  on  bonded  debts,  and  the  farther  claim  that 
this  points  to  the  conclusion  that  the  certificates  were  really 
intended  for  and  understood  to  be  certificates  of  indebtedness. 
But  we  can  hardly  give  to  this  provision  the  importance 
claimed  for  it  by  the  learned  counsel,  and  it  is  our  duty  to 
reconcile  it  with  the  avowed  purpose,  construed  in  the  light 
of  the  other  parts  of  the  transaction,  if  this  can  reasonably  be 
done.  It  may  fauiy  be  supposed  that  the  rate  of  dividend 
(eight  per  cent.),  was  adopted  to  attract  purchasers  and  in- 
duce the  holders  of  seven  per  cent,  bonds  to  take  the  certifi- 
cates in  payment,  and  then,  in  order  that  the  burden  which 
at  that  time  rested  upon  the  lessee  company,  by  reason  of  tlie 
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lease,  to  pay  the  interest  on  the  bonded  debt,  should  not  be 
increased,  the  provision  was  made  that  the  dividends  should 
not  exceed,  in  the  aggregate,  the  aggregate  interest  on  the ' 
bonds.  At  least  this  explanation  seems  reasonable.  Even 
if  it  be  conceded  that  this  clause  is  not  consistent  with  the 
expressed  purpose  of  the  resolution  of  the  stockholders  as  to 
some  of  its  features,  that  concession  but  raises  the  question 
which  of  two  or  more  inconsistent  clauses  shall  prevail.  This 
proviso,  in  conjunction  with  the  one  giving  authority  to  enter 
into  possession  and  operate  the  road,  and  to  foreclose  and 
distribute  proceeds  to  preferred  stockholders,  and  other  cir- 
cumstances referred  to,  may  be  evidence  of  a  loan,  but  of 
themselves  are  not,  we  think,  of  sufficient  weight  to  warrant 
the  conclusion  that,  that  which  purports  to  be  stock  is  not 
really  stock. 

We  would  be  content  to  rest  the  decision  on  the  foregoing. 
But,  in  addition,  it  may  be  suggested,  arguendo^  whether,  if 
the  contention  of  counsel  is  correct,  this  entire  transaction 
was  not  unwarranted  in  law.  Such  an  interpretation  should 
not  be  accepted  if  it  can  fairly  be  avoided.  It  is  a  recognized 
rule  of  construction  that  where  a  contract  is  susceptible  of  two 
constructions,  one  of  which  would  make  it  legal  and  valid, 
and  the  other  illegal  or  invalid,  preference  will  be  given  to  the 
former,  and  the  contract  construed,  if  possible,  so  as  to  make 
it  lawful,  reasonable,  and  operative.  This  company  was  or- 
ganized under  a  special  act  passed  March  5, 1851,  by  which 
its  authorized  capital  was  placed  at  $8,000,000.  As  to  its 
power  to  execute  mortgages  it  was  governed  by  the  provisions 
of  the  act  of  February  11, 1848,  which  gave  authority  to  bor- 
row money  not  exceeding  its  authorized  capital,  and  pledge 
the  property  and  income  of  the  corporation,  limiting  the  rate 
of  interest  to  seven  per  cent,  per  annum,  and  the  form  of  in- 
debtedness to  that  of  bonds  and  promissory  notes.  Now,  the 
project,  as  we  have  seen,  contemplates  an  issue  of  $8,700,000, 
a  sum  much  in  excess  of  the  authorized  capital,  and  in  the 
form  of  certificates  of  preferred  stock.  Under  the  act  of  April 
16, 1 870,  this  might  lawfully  be  done,  but  if  the  claim  of  coun-. 
sel  be  correct,  how  can  we  escape  the  conclusion  that  the  whole 
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transaction,  being  not  only  unauthorized  by  the  charter,  but 
in  direct  violation  of  its  terms,  was  beyond  corporate  capacity, 
and  invalid?  The  corporation  itself  would  doubtless  be  es- 
topped to  deny  its  validity  because  it  had  received  and  been 
benefited  by  the  creditor's  money,  and  probably  the  common 
stockholders  because  of  ratification  and  acquiescence.  But, 
in  case  an  issue  should  arise  between  subsequent  creditors 
holding  claims  founded  upon  transactions  clearly  within  the 
corporate  powers  and  those  relying  upon  the  contract  beyond 
its  powers,  it  would  seem  clear  that  the  former  claim  would 
be  preferred,  and  the  latter,  for  the  reasons  stated,  held  to  be 
invalid.  And,  without  doubt,  the  circumstances  would  justify 
the  attorney  general,  in  the  name  of  the  state,  in  instituting 
proceeding  in  qtw  warranto  against  the  corporation. 

By  tlie  recitals  in  the  mortgage  it  appears  that,  at  the  date 
of  that  instrument,  the  bonded  debt  of  The  Dayton  &  Michi- 
gan Company  exceeded  the  amount  of  its  authorized  capital 
stock.  How  this  was  brought  about  we  are  not  concerned 
to  inquire.  That  it  was  so  may  have  afforded  a  powerful 
motive  inducing  the  company  to  take  effective  means  to  re- 
deem the  bonded  debt,  and  thus  relieve  the  company  and  its 
creditors  of  the  embarrassment  incident  to  that  situation. 

But  whether  the  construction  we  incline  to  place  upon 
this  mortgage  is  correct  or  not,  the  result,  we  think,  must 
be  the  same.  Of  more  importance  than  the  construction  of 
the  provisions  of  the  mortgage,  or  the  determination  of 
whether  or  not  those  provisions  are,  in  all  particulars,  at  one 
with  the  language  of  the  certificates,  is  the  controlling  con- 
sideration, paramount  to  all  others,  that  the  expressed  pur- 
pose and  object  of  this  transaction  was  to  pay  a  bonded 
mortgage  debt  by  the  issue  of  stock  under  a  law  which  gave 
unquestioned  authority  for  such  issue.  The  power  given  by 
the  stockholders  was  to  execute  a  mortgage  in  pursuance  of 
the  resolution,  and  not  inconsistent  with  the  act.  The  com- 
pany held  out  to  the  world  that  it  was  proceeding  under 
that  resolution  and  within  the  terms  of  the  statute.  If  there 
is  irreconcilable  difference  between  the  certificate  and  reso- 
lution, and  the  mortgage  (which  we  think  there  is  not),  the 
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latter  must  give  way,  and  the  former  be  held  to  control. 
The  incident  cannot  overbear  the  principal. 

It  is  urged  that  preferred  stock  is  not  capital  stock  within 
the  meaning  of  the  section  (2746  Rev.  Stats.),  which  author- 
izes the  holders  of  shares  of  the  capital  stock  of  any  company 
the  capital  stock  of  which  is  taxed  in  the  name  of  the  com- 
pany to  omit  such  shares  from  their  tax  return,  and  hence  is 
not  exempted  from  that  section.  It  is  true  that  the  funds 
arising  from  the  sale  of  the  certificates  did  not  enter  into 
the  original  purchase  of  the  property  which  the  corporation 
itself  was  required  to  list  for  taxation.  But  the  property  of 
the  corporation  was  pledged  for  payment  of  the  bonded  debt, 
and,  in  a  sense,  that  debt  reduced  the  value  of  the  property. 
This  debt  was,  to  the  extent  that  the  preferred  stock  was 
disposed  of,  wiped  out  by  exchange  for,  or  the  proceeds  of 
the  certificates,  and  the  company's  interest  in  the  propeity 
was  rendered,  by  that  amount,  more  valuable.  The  same 
result,  in  the  contemplation  of  the  statute,  was  reached  &s 
though  there  had  been  an  increase  of  the  common  stock,  and 
the  funds  thus  acquired,  had  been  applied  in  discharge  of 
the  bonded  debt. 

We  do  not  question  that  the  rule  of  exemption  is  to  be 
strictly  construed,  but  where  the  purpose  authorized,  and 
the  purpose  declared,  is  an  issue  of  stock,  and  not  the  crea- 
tion of  a  debt,  the  proof  that  such  purpose  has  failed  and 
that  a  debt  has,  after  all,  been  created,  should  be  clear  and 
convincing.  In  this  case,  to  our  minds,  it  is  not  so.  We 
are  of  opinion  that,  under  the  facts  and  circumstances  of  the 
case,  these  certificates  are  certificates  of  preferred  stock,  and 
not  certificates  of  indebtedness ;  that  they  are  shares  of  the 
capital  stock  of  The  Dayton  &  Michigan  Railroad  Company, 
and  that,  inasmuch  as  the  company  pays  taxes  in  this  state 
on  its  property,  the  shares  are  exempt  from  taxation. 

The  cross-petition  wUl  be  ordered  dismissed,  and  judg 
ment  rendered  for  plaintiff. 

Judgment  accordingly • 
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47    167] 

Mutual  Life  Inturance  Companie$ — Povfers  qf  non-resident  companies 
under  Ohio  Lawsr—SeeiUms  86S0  and  S6S0e,  Betised  Statutes^  conr 
strued—Quo  Warranto. 

1.  Corporations  organized  under  section  8030|  of  the  Iteviaed  Statutes, 
which  do  not  comply  with  the  laws  regulating  regular  mutual  lite 
insurance  companies,  have  no  power  to  issue  policies  guaranteeing  any 
fixed  amount  to  be  paid  at  the  death  of  the  member,  ''except  such 
fixed  amount  shall  be  conditioned  upon  the  same  being  realized  from 
the  assessments  made  on  members  to  meet  it; "  and  those  corporations 
so  organized,  which  do  comply  with  such  laws,  are  authorized  to  issue 
endowment  policies  '*  promising  to  pay  to  members  during  life  any  sum 
of  money  or  thing  of  value."  Such  Ohio  corporations  are  not  permit- 
ted to  do  business  in  another  state  upon  substantially  the  same  basis 
and  limitations  as  they  are  in  Ohio,  when  by  the  laws  of  such  other 
state  they  are  not  permitted  to  issue  such  endowment  policies,  nor  any 
policy  of  insurance  so  conditioned,  nor  any  that  does  not  specify  the 
sum  of  money  to  be  paid,  and  unconditionally  obligate  such  corporation 
to  pay  the  amount  so  specified,  to  the  beneficiaries  of  such  payment; 
and  corporations  organized  on  the  assessment  plan  under  the  laws  of 
such  other  state,  are  not  entitled  to  do  business  in  this  state. 

S.  The  business,  which  corporations  of  other  states  organized  to  insure  lives 
of  members  on  the  assessment  plan  **  shall  be  permitted  to  do  in  this 
state,"  under  the  provisions  of  section  3630e  Revised  Statutes,  is  that 
contemplated  by  section  3630,  which  does  not  include  the  business  of 
insuring  the  lives  of  members  for  the  benefit  of  others  than  their  fami- 
lies and  heirs.  A  corporation  of  another  state,  organized  for  insuring 
lives  upon  the  plan  of  assessments  upon  its  members,  without  other 
limitation  than  that  the  policy  holder  shall  have  an  insurable  interest 
in  the  life  of  the  member,  is  not  embraced  within  either  of  said  sections. 

8.  That  clause  of  section  3630,  of  the  Revised  Statutes,  which  provides, 
that  "  such  company  or  association  shall  not  be  subject  to  the  preced- 
ing sections  of  this  chapter,"  does  not  apply  to  corporations  of  other 
states  organized  for  insuring  the  lives  of  members  for  the  benefit  of 
others  than  their  families  and  heirs.  Corporations  of  that  class,  are 
not  entitled  to  transact  any  business  of  insurance  in  this  state,  until 
they  procure  from  the  superintendent  of  insurance,  a  certificate  of 
authority  so  to  do;  nor  can  any  person  act  as  agent  in  this  state  for 
such  company,  until  a  license  to  do  so  is  procured  from  the  superin- 
tendent of  insurance,  as  required  by  section  3604  Revised  Statutes. 
Such  licenses  continue  in  force,  unless  suspended  or  revoked,  until  the 
first  day  of  April,  of  the  year  next  after  the  date  of  their  issue,  and  no 
Ipnger. 

4.  When  a  foreign  corporation  doing  business  in  this  state,  is  exercising  its 
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franchises  in  contravention  of  the  laws  thereof,  it  may  be  ousted  there- 
from, by  proceedings  in  quo  warranto. 

(Decided  March  4,  1890.) 

Quo  Wakranto.  The  petition  states,  that  the  defend- 
ant is  a  corporation  organized  under  the  laws  of  the  state  of 
Michigan  for  the  purpose  of  carrying  on,  upon  the  assess- 
ment or  co-operative  plan,  the  business  of  insuring  the  lives 
of  its  members,  and  of  providing  to  its  members  indemnity 
for  disability  by  accident ;  that  since  the  1st  day  of  April, 
1889,  the  defendant  has  exercised,  and  claims  the  right  to  ex- 
ercise, in  this  state,  the  privilege  and  franchise  of  transact- 
ing the  business  of  insuring  Uves  upon  the  assessment  plan, 
which  it  is  not  entitled  to  do,  because  neither  it,  nor  any  of 
its  agents,  obtained  from  the  superintendent  of  insurance  of 
this  state  the  necessaiy  certificate  of  authority  or  license  to 
do  business  in  this  state,  and  also  because,  by  the  statutes  of 
Michigan,  corporations  organized  under  the  laws  of  Ohio, 
for  the  purpose  of  insuring  the  lives  of  members  upon  the 
assessment  plan,  are  not  permitted  to  do  business  in  the  state 
of  Michigan  upon  the  same  basis  and  limitations  as  they  are 
in  this  state,  and  the  commissioner  of  insurance  of  the  state 
of  Michigan  has  refused,  and  still  refuses  to  issue  to  such 
Ohio  corporations,  his  certificate  of  authority  to  transact 
business  in  that  state.  The  provisions  of  the  Michigan 
statutes,  upon  the  subject,  are  set  out  in  the  petition.  Such 
of  them  as  are  deemed  material  to  the  decision  of  the  case 
will  be  noticed  in  the  opinion. 

The  petition  prays  for  a  judgment  of  ouster  against  the 
defendant. 

The  answer  admits  that  the  defendant  was  incorporated 
under  the  Michigan  statute  set  forth  in  the  petition  ;  that  it 
has  exercised,  and  claims  the  right  to  exercise  in  .this  state, 
the  privilege  and  franchise  referred  to  in  the  petition,  and 
alleges  that  it  is  entitled  to  do  so,  because,  it  avers,  that  on 
the  9th  day  of  June,  1886,  it  made  application  to  the  super- 
intendent of  insurance  of  this  state  for  permission  to  carry 
on  in  the  state  of  Ohio  the  business  of  life  insurance,  as  con- 
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templated  in  section  8680«  of  the  Revised  Statutes  of  Ohio, 
and  that  on  the  18th  day  of  September,  1886,  the  superin- 
tendent of  insurance  duly  authorized  the  defendant  to  trans- 
act business  in  this  state ;  since  which  time  the  defendant  has 
continuously  prosecuted  its  business  in  this  state  as  contem- 
plated in  section  8680  of  the  Revised  Statutes.  The  answer 
further  alleges,  that  Ohio  corporations  organized  for  the  pur- 
pose of  insuring  their  members  upon  the  assessment  plan,  are 
not  debarred  by  the  laws  of  Michigan  from  transacting  busi- 
ness in  that  state,  and  that  the  insurance  commissioner  of  that 
state  has  not  refused  to  issue  certificates  of  authority  to  transact 
business  in  that  state,  to  such  Ohio  corporations  as  can  and 
mil  comply  with  the  laws  of  the  state  of  Michigan.  It  is  also 
alleged  in  the  answer,  that  the  petition  was  filed  at  the  iusti 
gation  of  ^  The  People's  Mutual  Benefit  Association  of  West- 
erville,  Ohio,"  which  corporation,  on  or  about  the  24th  of 
October,  1888,  made  application  to  the  insurance  commis- 
sioner of  Michigan  for  authority  to  do  business  in  that  state, 
but  was  refused  such  authority,  because,  upon  examination, 
it  was  ascertained  its  business  in  part,  was  that  of  endow- 
ment insurance,  which  the  laws  of  Michigan  did  not  permit 
corporations  organized  on  the  assessment  plan  to  do. 

The  defendant  also  filed  a  supplemental  answer  (so  called), 
which  charges  that  the  superintendent  of  insurance  has  em- 
bodied in  the  annual  report  which  he  is  required  to  make  to 
the  general  assembly,  relating  to  the  conduct  and  condition 
of  aU  insurance  companies  doing  business  in  this  state,  a 
statement  to  the  effect  that  he  has  lawfully  revoked  the  au- 
thority of  the  defendant  to  do  business  in  Ohio  after  April  1, 
1889,  since  which  time  it  has  been  doing  business  in  this 
state  without  authority  of  law ;  and  that  he  iias  omitted  to 
make  any  statement  in  his  report  showing  the  condition  of 
the  defendant  company.  By  this  pleading  it  is  sought  to 
make  the  superintendent  of  insurance  a  party  to  the  action, 
and  enjoin  him  from  making  such  report. 

The  case  is  submitted  upon  demurrers  to  the  answer  and 
the  supplemental  answer. 
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David  K.  Watson^  attorney  general,  and  B.  A.  E[arri9ony 
for  plaintiff. 

C  D.  Bobertsanj  for  defendant. 

WnJiTAMfl,  J.  It  is  contended,  in  behalf  of  the  plaintiff, 
that  the  defendant  is  not  entitled  to  carry  on  its  business  of 
insurance  in  this  state,  and  that  it  is  therefore  exercising  its 
franchises  here  in  contravention  of  law,  because ;  1.  Ohio 
corporations  organized  under  section  8680  of  the  Revised 
Statutes,  are  not  permitted  to  do  business  in  the  state  of 
Michigan,  on  substantially  the  same  basis  and  limitations,  as 
they  are  in  Ohio ;  2.  The  law  under  which  the  defendant  is 
,  organized,  authorizes  it  to  engage  in  the  business  of  insuring 
lives  on  the  plan  of  assessments  upon  surviving  members, 
without  other  restriction  than  that  policy  holders  shall  have 
an  insurable  interest  in  the  lives  of  the  members,  which,  com- 
panies organized  for  the  mutual  protection  of  its  members 
within  this  state,  are  not  permitted  to  do ;  and,  8.  The  de- 
fendant has  failed  to  comply  with  the  laws  of  this  state,  which 
require,  that  such  corporations  shall  obtain  annually,  from 
the  superintendent  of  insurance,  a  certificate  of  authority, 
and  licenses  to  their  agents,  to  do  business  in  this  state. 

1.  The  business  of  life  insurance,  and  the  terms  and  con- 
ditions upon  which  foreign  companies  may  be  admitted  to 
carry  on  that  business,  is  regulated  in  this  stat«  by  statute ; 
and  the  right  of  the  defendant  to  transact  its  business  of  in- 
insurance  within  the  state,  if  possessed  by  it,  must  be  derived* 
it  is  conceded,  from  section  8680e,  Revised  Statutes,  which 
is  as  follows :  ^'  Any  corporation,  company  or  association  or- 
ganized under  the  law  of  any  other  state  to  insure  lives  of 
members  on  the- assessment  plan,  and  authorized  to  transact 
the  business  contemplated  in  section  thirty-six  hundred  and 
thirty^  shall  be  permitted  to  do  such  business,  to  wit :  The 
business  contemplated  in  section  thirty-six  hundred  and  thirty^ 
in  this  state,  by  first  complying  with  the  laws  of  the  state  of 
Ohio,  regulating  corporations,  companies  or  associations  or- 
ganized for  the  mutual  protection  of  it  members  within  this 
state,  upon  obtaining  from  the  superintendent  of  insurance 
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of  this  state  a  certificate  of  such  compliance,  which  certificate 
shall  not  be  granted  until  such  foreign  corporation,  company 
or  association  shall  have  appointed  an  agent  or  attorney  with- 
in this  state  upon  whom  service  of  process  may  be  had.  Pro- 
vided, that  the  superintendent  of  insurance  shall  not  be  re- 
quired to  issue  certificates  to  dp  business  in  Ohio  to  an  agent 
of  any  such  corporation,  company  or  association  organized 
in  any  state  in  which  such  Ohio  corporations,  comjAnies  or 
associations  are  not  permitted  to  do  business  on  substantially 
the  same  basis  and  limitations  as  they  are  in  Ohio." 

In  view  of  the  proviso  contained  in  this  section,  it  becomes 
important  to  determine,  upon  what  basis  and  limitations, 
Ohio  corporations  are  permitted  to  do  business  in  Ohio. 
These  are  ascertained  by  reference  to  sections  8680,  and  8630(? 
of  the  Revised  Statutes.    The  former  section  is  as  follows : 

^  Sec.  8680.  A  company  or  association  may  be  organized 
to  transact  the  business  of  life  or  accident  insurance  on  the 
assessment  plan,  for  the  purpose  of  mutual  protection  and 
relief  of  its  members,  and  for  the  payment  of  stipulated  sums 
of  money  to  the  families  or  heirs  of  deceased  members  of 
such  company  or  association,  and  may  receive  money  either 
by  voluntary  donation  or  contribution,  or  collect  the  same 
by  assessment  on  its  members,  and  may  accumulate,  invest, 
distribute  and  appropriate  the  same  in  such  manner  as  it 
may  deem  proper;  that  all  accumulations  and  accretions 
thereon  shall  be  held  and  used  as  the  property  of  the  mem- 
bers and  in  the  interest  of  the  members,  and  shall  not  be 
loaned  to,  used,  appropriated,  or  invested  for  the  benefit  of 
any  officer  or  manager  of  such  company  or  association ;  and, 
provided,  that  no  company  or  association  shall  issue  a  certi- 
ficate for  a  greater  amount  than  such  company  or  association 
shall  be  able  to  pay  from  the  proceeds  of  one  assessment ; 
and  such  company  or  association  shall  not  be  subject  to  the 
preceding  sections  of  this  chapter." 

It  is  provided  in  section  8680(7  that,  ^^No  such  corporation, 
company,  or  association  issuing  endowments,  certificates  or 
policies,  or  undertaking,  or  promising  to  pay  to  members 
during  life  any  sum  of  money,  or  thing  of  value,  or  certifi* 
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cate,  or  policy  guaranteeing  any  fixed  amount  to  be  paid  at 
death,  except  such  fixed  amounts  or  endowments  shall  be 
conditional  upon  the  same  being  realized  from  the  assess- 
ments made  on  members  to  meet  them,  shall  be  permitted 
to  do  business  in  this  state,  until  they  shall  comply  with  the 
laws  regulating  reg^ular  mutual  life  insurance  companies." 

Whatever  powers  such  companies  possess,  are  derived 
exclusivAy  fi*om  the  laws  of  this  state,  and  the  limitations 
and  restrictions  imposed  upon  them  by  those  laws,  both  with 
respect  to  the  classes  of  business  they  may  transact,  and  the 
mode  of  doing  it,  operate  upon  them  as  well  when  doing 
business  outside  of  the  state,  as  within  it.  Their  corporate 
capacity,  in  these  respects,  cannot  be  enlarged  by  the  laws 
of  an/  other  state  in  which  they  may  be  permitted  to  do 
business.  By  the  plain  provisions  of  these  statutes,  no  com- 
pany organized  under  section  8680,  unless  it  complies  with 
the  laws  regulating  regular  mutual  life  insurance  companies, 
can  issue  any  policy  guaranteeing  any  fixed  amount  to  be 
paid  at  death,  *^  except  such  amount  shall.be  conditional 
upon  the  same  being  realized  from  the  assessments  made  on 
members  to  meet  them."  In  other  words,  the  obligation  of 
the  policy,  and  the  only  one  the  company  can  thus  contract, 
is  to  pay  upon  tbe  death  of  the  member,  such  sum,  and  only 
such,  as  may  be  realized  from  the  assessments  made  on  mem- 
bers to  meet  it.  The  poUcy  does  not  create  an.  uncondi- 
tional obligation  to  pay  the.  amount  specified  in  it,  nor  has 
the  company  corporate  power  to  issue  such  policy,  or  con- 
tract such  obligation,  in  this  state,  or  elsewhere.  Then, 
those  companies  so  organized,  which  do  comply  with  the 
laws  regulating  mutual  life  insurance  companies,  are  author- 
ized to  issue  endowment  policies,  undertaking  to  pay  mem* 
bers  "  during  life  any  sum  of  money  or  thing  of  value,"  and 
policies  guaranteeing  a  fixed  amount  to  be  paid  at  death. 
These  are  the  basis  and  limitations  upon  which  such  compa- 
nies are  authorized  to  do  business  in  Ohio,  and  the  question 
to  be  determined  here,  is,  whether  they  are  permitted  by  thft 
laws  of  Michigan,  to  do  business  there,  upon  substantially 
the  same  basis  and  limitations.     It  is  not  enough,  that  they 
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be  permitted  there,  to  exercise  some  of  their  franchises,  or 
transact  a  part  only  of  the  business  they  are  authorized  to 
do  in  Ohio,  but  they  must  there  be  permitted  to  do  substan- 
tially the  same  business,  upon  substantially  the  same  terms 
and  conditions,  as  they  are  in  Ohio.  If  by  the  laws  of  Mich- 
igan, any  substantial  limitation  or  restriction  is  placed  upon 
such  Ohio  companies  in  regard  to  the  character  or  extent 
of  the  business  they  may  transact  there,  to  which  they  are 
not  subject  in  Ohio,  it  cannot  be  said  that  they  are  permitted 
to  do  business  there,  upon  substantially  the  same  basis  and 
limitations  as  they  are  in  Ohio. 

By  section  15,  of  the  Michigan  statute,  under  which  it  is 
admitted,  by  the  answer,  the  defendant  was  reorganized,  it 
is  provided,  that  "  every  policy  or  certificate,  issued  by  any 
corporation  in  that  state  and  doing  business  under  that  act, 
and  promising  a  payment  to  be  made  upon  a  contingency  of 
death,  or  of  disability  by  accident,  shall  specify  the  sum  of 
money  it  promises  to  pay  upon  such  contingency  insured 
against,  and  the  number  of  days  after  satisfactory  proof  of 
the  happening  of  such  contingency,  at  which  such  payment 
should  be  made ;  and  that  upon  the  occurrence  of  such  con- 
tingency, unless  the  contract  shall  have  been  voided  by 
fraud  or  by  breach  of  its  condition,  the  corporation  shall  be  ob- 
ligated to  the  beneficiaries  of  such  payment,  at  the  time,  and  to 
the  amount  specified  in  the  policy  or  certificate;  and  that  this 
indebtedness  shall  have  priority  over  all  indebtedness  there- 
after incurred,  except  as  provided  in  case  of  the  distribution 
of  assets  of  an  insolvent  corporation."  And  section  17  of 
the  same  act  provides,  that  no  corporation  or  association 
organized  under  the  laws  of  any  other  state  for  the  purpose 
of  insuring  lives  or  furnishing  accident  indemnity  upon  the 
co-operative  assessment  plan,  shall  be  authorized  to  do  busi- 
ness in  Michigan,  until  it  shall  have  obtained  a  certificate  of 
authority  from  the  commissioner  of  insurance  of  that  state ; 
and  that  no  such  certificate  of  authority  shall  be  issued, 
unless  the  corporation  or  association  applying  therefor,  ^^  has 
in  force  policies  of  insurance  upon  which  the  proceeds  of 
one  assessment  will  pay  the  highest  amount  insured  upon 
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each  of  the  lives  of  the  members  for  which  the  assessment 
is  levied,  the  full  amotmt  agreed  to  be  paid  upon  the  death  of 
any  one  member,  and  that  it  is  paying,  and  for  twelve  months 
next  preceding  has  paid,  the  highest  amount  named  in  its 
policies  or  certificates  in  full." 

Thus  it  appears,  that  by  the  laws  of  Michigan,  every  pol- 
icy issued  by  a  corporation  in  that  state,  "  promising  a  pay- 
ment to  be  made  upon  a  contingency  of  death, shall 

specify  the  sum  of  money  it  promises  to  pay, and 

upon  the  occurrence  of  such  contingency, the  cor- 
poration shall  be   obligated  to  the  beneficiaries   of   such 

payment, to  the  amount  specified  in  the  policy,"  and 

no  certificate  of  authority  to  do  business  in  Michigan,  shall 
be  issued  to  any  corporation  or  association  organized  under 
the  laws  of  any  other  state,  unless  for  the  twelve  months 
next  preceding,  it  has  paid,  and  is  paying,  the  full  amount 
named  in  its  policies,  nor  unless  it  has  in  force,  policies  upon 
which  the  proceeds  of  one  assessment  will  pay  the  highest 
amount  insured  upon  the  lives  of  the  members  for  which 
the  assessment  is  levied,  the  full  amount  agreed  to  be  paid 
upon  the  death  of  any  one  member.  While,  as  we  have 
already  seen,  corporations  organized  under  the  Ohio  statute, 
are  not  obligated  to  pay  the  full  amount  specified  in  the 
policy,  but  only  such  sum  as  may  be  realized  from  assess- 
ments made  on  its  members ;  and  their  policies  must  so  pro- 
vide. They  are  incapable  of  making  any  other  contract,  or 
issuing  any  policy  of  insurance  not  so  conditioned,  unless 
they  comply  with  the  laws  regulating  mutual  life  insurance 
companies,  in  which  event,  they  afe  permitted  in  Ohio  to 
issue  endowment  policies. 

It  is  admitted  by  the  answer,  that  the  laws  of  the  state  of 
Michigan  do  not  permit  endowment  policies  to  be  issued,  or 
contracts  of  that  kind  to  be  made  by  corporations  organized 
to  do  business  on  the  assessment  plan,  and  for  that  reason 
the  commissioner  of  insurance  of  that  state  refused  to  issue 
his  certificate  of  authority  to  an  Ohio  company  organized 
under  section  8680,  to  do  business  in  that  state. 

Whether,  therefore,  the  Ohio  corporation  does  or  does  not 
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comply  with  the  laws  regulating  regular  mutual  life  insur- 
ance companies,  it  is  not,  in  either  event,  permitted  to  do 
business  in  the  state  of  Michigan,  upon  substantially  the 
same  basis  and  limitations  as  it  is  in  Ohio. 

2.  Does  the  defendant  come  within  the  class  of  companies, 
which,  under  the  provisions  of  section  8680,  may  be  admitted 
to  do  business  in  this  state  ?  It  will  be  observed,  that  only 
companies  organized  under  the  laws  of  any  other  state  to 
insure  the  lives  of  members  on  the  assessment  plan,  and 
authorized  to  transact  the  business  contemplated  in  section 
8680,  are  entitled  to  do  business  in  this  state ;  and  further- 
more, that  it  is  only  the  business  contemplated  in  section 
8680,  that  such  companies  shall  be  permitted  to  transact. 
The  language  of  the  statute  is,  '*  any  corporation,  company 
or  association,  organized  under  the  laws  of  any  other  state  to 
insure  lives  of  members  on  the  assessment  plan,  and  author- 
ized to  transact  the  business  contemplated  in  section  thirty' 
rix  hundred  and  thirty^  shall  be  permitted  to  do  such  business, 
to  wit :  The  business  contemplated  in  section  thirty-six  hun- 
dred and  thirty  in  this  state,"  upon  the  conditions  therein 
specified.  As  often  as  the  question  has  been  presented,  it  has 
been  held  by  this  court  that  section  8680  does  not  contem- 
plate or  permit  the  business  of  insuring  the  lives  of  members 
otherwise  than  for  the  benefit  of  their  families  and  heirs.  In 
StcOe  V.  Moore^  88  Ohio  St.,  7,  it  is  decided  that,  "  A  company 
of  another  state  organized  for  insuring  lives  on  the  plan  of 
assessment  upon  surviving  members,  without  limitation,  does 
not  come  under  the  class  of  companies  provided  for  in  section 
8680.  That  section  does  not  embrace  companies  insuring 
the  lives  of  members  for  the  benefit  of  others  than  their 
families  and  heirs."  And  in  State  v.  Moore^  89  Ohio  St.,  486, 
the  relator,  a  New  York  corporation,  organized  on  the  assess- 
ment plan,  and  authorized  by  the  law  governing  it,  to  issue 
policies  payable  to  the  legal  representatives  of  the  member, 
or  to  any  beneficiary  designated  by  such  member,  sought  to 
compel,  by  mandaifius,  the  insurance  commissioner  of  this 
state  to  issue  to  it  the  necessary  certificate  entitling  it  to  do 
business  in  this  state.    But  the  wm  was  refused.    Doyls,  J*. 


Digitized  byLjOOQlC 


176  SUPREME  COURT  OF  OHIO. 

The  State  ex  rel  v.  The  W.  U.  M.  Life  Ins.  Co. 

in  the  opinion,  aftar  quoting  the  above  paragraph  of  the  syl 
labus  in  State  v.  Moore^  38  Ohio  St.,  7,  says :  "  The  principle 
thus  announced  must  exclude  the  relator  unless  the  law  has 
been  changed  by  subsequent  legislation."  The  legislation 
has  not  in  this  respect  been  changed.  It  is  admitted  by  the 
pleadings,  that  the  defendant  is  authorized  by  the  law  of  its 
reorganization  to  issue  policies  on  the  lives  of  its  members 
for  the  benefit  of  any  person  who  has  an  insurable  interest 
iu  such  life.  By  section  15  of  the  Michigan  statute,  set  out 
in  the  petition,  it  is  provided,  that  corporations  doing  busi- 
ness under  the  act,  shall  not  issue  any  policy  ^^  upon  a  life  in 
which  the  beneficiary  has  not  an  insurable  interest; "  and  it 
is  further  provided  by  the  same  section,  that  any  member, 
'^  shall  have  the  right  at  any  time,  with  the  consent  of  such 
corporation  or  association,  and  with  the  consent  of  the  bene- 
ficiary, if  he  be  a  creditor  to  make  a  change  in  his  benefici- 
ary," within  certain  specified  limits ;  and  further,  that  "  such 
corporation  shall  not  issue  policies  or  certificates  to  benefici- 
aries as  a  creditor  or  creditors  that  do  not  state  that  they 
are  for  collateral  security  payable  as  the  interest  of  such 
beneficiaries  may  appear,  and  in  every  such  case  said  creditor 
or  creditora  shall  only  be  entitled  to  such  portion  of  the 
amount  insured  (not  exceeding  the  face  of  the  policy)  as 
shall  cover  the  indebtedness  of  the  member  to  said  creditor 
at  the  date  of  his  death."  And  section  17  of  the  same  statute 
provides,  that  ^^  no  corporation  or  association  organized  or 
doing  business  under  or  by  virtue  of  the  laws  of  any  state, 
or  territory  of  the  United  States,  or  District  of  Columbia,  or 
foreign  country,  for  the  purpose  of  insuring  lives,  or  furnish- 
ing accident  indemnity  upon  the  co-operative  assessment 
plan,  shall  be  authorized  to  do  business  in  the  state,  until  it 
shall  have  obtained  a  certificate  of  authority  from  the  com- 
missioner of  insurance  of  this  state,  as  hereafter  provided. 
Nor,  unless  the  state,  or  territory  of  the  United  States,  or 
District  of  Columbia,  or  foreign  country  under  whose  laws 
such  corporation  or  association  is  organized,  shall  extend  the 
right  to  such  corporations  of  this  state,  to  do  business  in 
such  state,  territory  of  the  United  States,  District  of  Colum- 
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bia,  or  foreign  country,  upon  similar  conditions  to  those  in 
tliis  act  prescribed."  The  defendant  is,  therefore,  not  enti- 
tied  to  carry  on  its  business  in  this  state,  and  the  superin- 
tendent of  insurance  may  rightfully  withhold  from  it,  license 
and  authority  to  do  so. 

8.  It  is  alleged  in  the  answer,  that  the  superintendent  of 
insurance,  on  the  13th  day  of  September,  1886,  authorized 
the  defendant  to  transact  business  in  this  state  ;  but  it  is  ad- 
mitted, that  neither  the  defendant,  nor  any  agent  of  the  de- 
fendant, has  received  any  certificate  or  license  from  him  since 
that  date,  and  that  it  has  continued  to  carry  on  its  business 
ill  Ohio  without  other  license  or  authority  than  that  first 
granted  it. 

The  claim  of  the  defendant  is,  that  when  it  obtained  from 
the  superintendent  of  insurance  the  certificate  provided  for 
in  section  3630^,  it  was  placed  in  all  respects  upon  thid  same 
footing  as  companies  organised  under  section  8680,  and  is, 
therefoi^e,  entitled  to  the  benefit  of  the  last  clause  of  that 
section,  which  provides  that  **  such  company  or  association 
shall  not  be  subject  to  the  preceding  sections  of  this  chap- 
ter." 

We  regard  the  case  of  State  v.  Moare^  88  Ohio  St.,  duprti^ 
decisive  of  this  claim,  adverse  to  the  defendant.  The  rela- 
tor in  that  case  claimed,  tbat  by  reason  of  the  clause  referred 
to,  in  section  3680,  and  the  provisions  of  the  supplementary 
act  of  April  12,  1880,  which  enacted  section  8630e,  substan- 
tially as  it  is  now,  so  far  as  it  affects  tliis  question,  it  was  ex- 
empt from  the  operation  of  section  8604,  which  was  then,  and 
is  now,  in  the  same  chapter  with  section  3680.  The  statute 
under  which  the  relator  in  that  case  was  organized,  author^ 
ized  it  to  engage  in  the  business  of  insuring  lives  on  the 
plan  of  assessments  upon  its  surviving  members,  without 
other  restrictions  than  that  the  policy  holders  should  have  an 
interest  in  the  lives  of  members  ;  and  it  was  held,  as  before 
noticed,  that  such  companies  did  not  come  within  the  pro- 
visions of  section  3680,  and  that  the  relator  was  subject  to 
the  preceding  sections  of  the  chapter.  In  the  opinion  of  the 
court,  White,  J.,  says :  **  The  character  of  the  company  or 
Vol.  xi^vn. — 12 
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association  authorized  to  do  business  under  section  8680, 
is  thus  described  in  the  section :  *  A  company  or  associa- 
tion may  be  organized  for  the  purpose  of  mutual  protection 
and  relief  of  its  members,  and  for  the  payment  of  stipulated 
sums  of  money,  to  the  families  or  heirs  of  the  deceased 
members  of  such  company  or  association,  and  may  receive 
money  either  by  voluntary  donation   or  contribution,  or 

collect  the  same  by  assessment  on  its  members and 

9uch  association  shall  not  be  subject  to  the  preceding  sec- 
tion of  the  chapter/  It  is  companies  and  associations  of 
this  character  alone  that  ai*e  exempt  from  the  operation 
of  the  preceding  sections  of  the  act;  and  this  exemption 
is  allowed  on  account  of  the  limited  nature  of  the  life 
insurance  they  are  authorized  to  assume,  being  confined  to 
insurance  for  the  benefit  of  the  families  and  heirs  of  mem- 
bers." We  have  already  seen  that  the  defendant  is  engaged 
in  the  business  of  insuring  lives  upon  the  plan  of  assess- 
ments upon  surviving  members  without  other  restriction 
than  that  policy  holders  shall  have  an  insurable  interest  in  the 
lives  of  the  members,  and  it  is  not,  therefore,  within  the  class 
of  companies  provided  for  in  section  3680,  and  not  exempt 
from  the  operation  of  the  preceding  sections  of  that  chap- 
ter. One  of  these  sections,  8604,  provides,  that  "  No  com- 
pany organized  by  act  of  congress,  or  under  the  laws  of  any 
other  state  of  the  United  States,  shall  transact  any  business 
of  insurance  in  this  state  until  it  procures  from  the  superin- 
tendent of  insurance  a  certificate  of  authority  so  to  do ;  *'  and 
it  further  provides,  that  no  "  peraon  or  coi-poration  shall  act 
as  agent  for  any  such  company  in  procuring  applications  for 
insurance,  taking  risks,  or  in  any  manner  transacting  the 
business  of  insurance,  until  such  pei-son  or  corporation  pro- 
cures from  the  superintendent  of  insurance  a  license  so  to 
do.'*  And  by  the  provisions  of  section  3616,  all  licenses  so 
granted  ^' shall  continue  in  force,  unless  suspended  or  re- 
voked, until  the  first  day  of  April  of  the  year  next  after  the 
date  of  their  issue."  We  are  of  the  opinion  that  the  license 
granted  to  the  defendant  and  its  agents  on  the  18th  day  of 
September,  1886,  expired  on  the  first  day  of  April  ensuing. 


Digitized  byLjOOQlC 


JANUARY  TERM,  1890.  179 

The  State  exreLv.  The  *W.  U.  M.  Life  Ins.  Go. 

and  that  since  that  time  the  defendant  has  been  doing  busi- 
ness in  this  state  without  authority  of  law. 

4.  The  defendant,  availing  itself  of  the  rule  that  the  de- 
mun*er  searches  the  record  and  reaches  the  first  defective 
pleading,  contends  that  the  facts  averred  in  the  petition  do 
not  entitle  the  plaintiff  to  the  relief  demanded.  It  appears 
from  the  petition  that  the  defendant  is  a  corporation  or- 
ganized under  the  laws  of  the  state  of  Michigan,  and  the 
contention  of  the  defendant  is,  that  quo  warranto  cannot  be 
maintained  against  it,  in  this  state,  because  it  can  be  ousted 
of  its  franchises  only  by  the  sovereignty  which  bestowed 
them.  Undoubtedly,  the  franchises  which  a  state  has  con* 
ferred  upon  a  corporation,  cannot  be  taken  from  it  by  the 
act  of  another  state,  or  by  the  judgment  of  its  courts.  Mor- 
awetz  on  Corp.,  sec.  659.  The  purpose  of  this  action,  how- 
ever, is  not  to  deprive  the  defendant  of  the  franchises  with 
which  it  has  been  invested  by  the  laws  of  the  state  creating 
it,  but  to  inquire  into  its  authority  to  carry  on  its  business 
in  this  state,  and,  if  found  to  be  exercising  its  franchises  in 
this  state  in  contravention  of  the  laws  thereof,  to  oust  it 
therefrom.  It  is  provided  by  section  6761  of  the  Revised 
Statutes,  that  the  civil  action  of  qiio  warranto^  may  be 
brought  in  the  name  of  the  state,  against  a  corporation  when 
it  claims  or  has  exercised  ^^  a  franchise,  privilege  or  right  in 
contravention  of  law." 

There  can  be  no  doubt  of  the  power  of  the  legislature  to 
prescribe  the  terms  and  conditions  upon  which  foreign  cor- 
porations may  be  admitted  to  do  business  in  this  state.  It 
was  held  in  Western  Union  Telegraph  Company  v.  Mayer^ 
28  Ohio  St.,  521,  that  "  Foreign  corporations  can  exercise 
none  of  their  franchises  or  powers  within  this  state,  except 
by  comity  or  legislative  consent.  That  consent  may  be  upon 
such  terms  and  conditions  as  the  general  assembly  under  its 
legislative  power  may  impose."  It  was  said  by  Joidtson,  J., 
in  the  opinion  in  that  case,  that  foreign  corporations  ^*  may 
be  excluded  from  the  state  altogether,  or  admitted  on  such 
terms  as  the  state  may  prescribe."  Before  exercising  their 
franchises  in  this  state,  such  corporations  must,  of  course, 


Digitized  byLjOOQlC 


47s  180 

49    440 
40    060 


180  SUPREME  COURT  OF  OHIO. 

Barrick  v.  Gifford  et  a2. 

comply  with  the  conditions  so  imposed.  Without  such  com* 
pliance,  the  exercise  of  their  franchises  in  the  state  would 
be  in  contravention  of  the  laws  of  the  state,  and  as  just  no- 
ticed, section  6761,  Revised  Statutes,  expressly  authorizes 
the  action  of  quo  warranto  to  be  brought  by  the  state  against 
a  corporation  which  claims  or  has  exercised  a  fi-anchise  or 
privilege  in  contravention  of  law.  This  statute  is  not  lim- 
ited to  corporations  organized  under  the  laws  of  Ohio,  but 
applies  to  corporations  generally.  If  it  had  been  intended 
to  confine  the  application  of  the  statute  to  domestic  coipo- 
rations,  apt  language  for  that  purpose  would  doubtless  have 
been  employed.  We  hold  that  a  foreign  corporation  which 
is  carrying  on  its  business,  and  making  contracts  in  that  be- 
half, in  this  state,  is  exercising  therein  its  corporate  fran- 
chises, from  which,  when  exercised  in  contravention  of  the 
laws  of  the  state,  it  may  be  ousted  by  proceedings  in  quo 
warranto. 

The  proper  judgment  in  such  case,  is  not  to  oust  the  cor- 
poration from  the  franchise  of  being  a  corporation,  or  from 
any  of  the  franchises  conferred  on  it  by  the  law  of  its  crea- 
tion, but  from  the  exercise  of  its  franchises  in  this  state. 

Demurrers  sustaxnedy  and  judgment  of  ouster. 


Barrick  v.  Gifford  bt  al. 

Corporati<m9'~'8tockholder^^8tatutory  liabiUiy  qf—Whtnmay  he  enforced 
—  When,  statute  of  limitaiione  hegina  to  run — Suit  hy  one  creditor  for  the 
ben^t  of  all—When  it  eavee  the  etcUute  qf  limitationB  a$  againet  all — 
What  etockholdere  liable. 

1.  Where  a  corporation,  possessed  of  property  subject  to  levy  and  sale  on 
execution,  though  not  sufficient  to  pay  all  its  debts,  continues  to  trans- 
act its  business,  the  right  of  a  creditor  to  enforce  the  statutory  liabil- 
ity of  its  stockliolders  does  not  accrue,  until  an  execution,  issued  upon 
a  judgment  against  it,  has  been  returned  unsatisfied  for  want  of  goods 
whereon  to  levy. 

S.  Where,  however,  a  company  has  become  insolrent,  and  made  an  atsiga* 
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ment  of  All  its  property  for  the  benefit  of  its  creditors,  the  right  of  the 
creditors,  or  any  of  them,  then  accrues  to  commence  suit  agtUnst  the 
stockholders  on  their  liability  under  the  statute,  without  any  prior  pro- 
ceeding against  the  company,  and  the  statute  of  limitations  begins  to 
run  from  that  time  against  the  right  of  action. 

8.  A  suit  cojnmenced  by  one  creditor  on  behalf  of  himself  and  all  other 
creditors  of  an  insolvent  corporation  to  enforce  the  statutory  liability 
of  its  stockholders,  is  in  the  nature  of  a  demand  for  all,  and  saves  the 
running  of  the  statute  of  limitations  as  against  all  tlie  creditors  who 
maj  oome  in  and  assert  their  claims  before  the  final  determination  of 
the  action. 

4.  The  owners  of  the  stock  in  an  insolvent  corporation,  who  are  such  at 
the  commencement  of  a  creditor's  suit  against  its  stockholders  upon 
their  individual  liability,  are  liable  for  its  debts;  and  this  rule  is  not 
varied  in  favor  of  a  particnlar  stockholder,  by  the  fact  that  his  stock 
may  have  been  issued  to  him  by  the  company  after  the  creation  of  the 
debts. 

(Decided  March  4,  1890.) 

Error  to  the  Circuit  Court  of  Licking  county. 

The  original  suit  was  commenced  October  10, 1878.  It 
was  in  the  nature  of  a  creditor's  bill,  brought  by  The  Toledo 
Iron  Company  against  The  Sunday  Creek  Coal  &  Iron  Com- 
pany, an  insolvent  corporation.  It  contained  two  causes  of 
action,  one  based  on  certain  alleged  unpaid  subscriptions  to 
the  capital  stock  of  the  company,  and  one  on  the  liability  of 
its  stockholders  to  creditors  under  the  statute.  GifiFord  was 
made  a  party,  who,  after  recovering  a  judgment  on  his  claim 
against  the  company,  by  leave  of  the  court,  filed  an  answer 
and  cross-petition,  August  80, 1881,  setting  up  his  judgment 
and  asking  relief  thereon  as  one  of  the  creditors  of  the  com- 
pany. It,  as  did  the  petition  of  the  Iron  Company,  contained 
two  causes  of  action,  one  upon  the  siUeged  unpaid  subscrip- 
tions of  the  stockholders,  and  the  other  upon  their  statutory 
liability.  The  case  having  been  heard  and  determined  in  the 
common  pleas,  Barrick  and  others  of  the  stockholders,  took 
an  appeal  to  the  circuit  court  from  the  judgment  rendered 
in  favor  of  Gifford  on  his  answer  and  cross-petition.  Issues 
of  fact  having  been  made  by  the  pleadings  between  Gifford 
and  the  stockholders,  the  couit,  having  heard  the  case,  found 
against  Gifford  on  his  first  cause  of  action,  and  in  his  favor 
on  the  second,  and  rendered  judgment  accordingly. 
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The  only  errors  assigned  arise  upon  the  record  of  the 
second  cause  of  action  of  Gifford.  llie  facts  requisite  to  an 
understanding  of  the  points  made,  are  stated  in  the  opinion. 

J.  Buckingham  for  the  plaintiff  in  error,  cited  the  follow- 
ing authorities : 

— Hawkins  v.  Furnace  Oo.y  40  Ohio  St.  507 ;  Pomeroy's 
Remedies  &c.,  sec.  396 ;  Umsted  y.  Bvskirk,  17  Ohio  St. 
117 ;  Wright  v.  McCormack,  Id.  95  ;  Brown  v.  Hitchcock^  86 
Ohio  St.  677 ;  Coombs  v.  Watson,  82  Ohio  St.  228 ;  Terry 
V.  Tuiman,  92  U.  S.  156 ;  Warner  v.  CaUender,  20  Ohio  St. 
195 ;  Kmton  v.  Mc Alpine,  5  Fed.  Rep.  787 ;  Carroll  v.  Chreen^ 
92  U.  S.  509 ;  Thompson  Stockholders  Liab.,  sees.  200,  810, 
n. ;  Ang.  &  Ames  on  Corp.,  sec.  842 ;  Whiting  v.  Sullivan,  7 
Mass.  107 ;  Chitty  on  Con.,  25 ;  Kerr  on  Fraud,  874 ;  Qoudy 
▼.  GebhaHy  1  Ohio  St.  262 ;  Bonewitz  v.  Bank,  41  Ohio  St. 
78 ;  Ochiltree  v.  R.  R.,  21  Wall.  249 ;  Thayer  v.  N.  E.  Mfg. 
Co.^  108  Mass.  528 :  Hastings  y.  Brew,  76  N.  T.  9. 

J.  B.  Bavies,  for  defendant  in  error,  cited  the  following 
authorities : 

Thompson's  Liability  of  Stockholders,  sees.  812,  818, 
824;  Cook  on  Stock  and  Stockholders,  sec.  221;  Thomp- 
son's Liab.  Stockh.,  821,  291,  319,  298,  265,  817,  828;  Cook 
on  Stock  and  Stockholders,  sees.  88,  89;  Wright  v.  McCor- 
mick,  17  Ohio  St.  87 ;  Brown  v.  Hitcheoek,  86  Ohio  St.  667 ; 
Patterson  v.  Wyomissing,  40  Pa.  St.  122 ;  Stone  v.  Roekafeller^ 
29  Ohio  St.  625;  Terry  y.  Tubman,  92  U.  S.  156;  Morgan 
y.  Lewis,  46  Ohio  St.  1 ;  Kerns  y.  Schoonmaker,  4  Ohio  881 ; 
Hawkins  y.  Furnace  Co.,  40  Ohio  St.  507;  Weekly  Law 
Bulletin,  Mar.  8, 1886,  p.  165 ;  Rey.  Stat.,  sec.  4992 ;  Brinh- 
erhoof  y.  Bostwick,  99  N.  Y.  185 ;  Wehrman  y.  Beakirt,  1  C. 
S.  C.  Rep.  288 ;  Carpenter  y.  Canal  Co.,  36  Ohio  St  807 ; 
Bonewitz  y.  Bank,  41  Ohio  St.  78 ;  Stanley  y.  Ogden,  2  Root 
261 ;  Eneeland  on  Attachment,  sec.  78 ;  Addison  on  Torts, 
898;  Barker  y.  Cory,  15  Ohio  9;  Hastings  y.  Brew,  76  N. 
T.  9. 
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MiNSHALL,  C.  J.  A  number  of  errors  are  assigned,  which^ 
80  far  as  they  arise  upon  the  record,  we  will  proceed  to  notice. 

1.  It  is  first  claimed  that  the  action  of  Gifford  against  the 
stockholders  on .  their  statutory  liability  was  barred  by  the 
statute  of  limitations.  There  is  no  question  as  to  the  period 
of  the  limitation.  The  liability  is  one  created  by  statute,  and 
must,  therefore,  be  commenced  in  six  years  from  the  time  it 
accrues.  Section  4981  Rev.  Stats. ;  Hawkins  v.  Furnace  Co.^ 
40  Ohio  St  607. 

It  is  then  necessary  to  determine,  fii'st,  when  the  right  of 
action  of  Gifford  against  the  stockholdera  accinied,  and,  sec- 
ond, whether  it  was  commenced  in  the  requisite  time  there- 
after. 

The  action  of  the  Coal  &  Iron  Company  was  commenced; 
October  10,  1878.  It  was  an  action  by  it  as  a  creditor  "on 
behalf  of  itself  and  all  other  creditora  of  The  Sunday  Creek 
Coal  &,  Iron  Company,"  against  the  company  and  its  stock- 
holders. Gifford  was  made  a  party,  and  the  prayer  was  that 
an  Hccount  be  taken  of  the  amount  due  it  '^and  the  other 
creditors  of  said  insolvent  company." 

Gifford's  claim  was  based  upon  the  right  to  the  return  of 
certain  bonds,  belonging  to  him,  in  the  possession  of  the  com- 
pany. He  demanded  a  return  of  the  bonds  June  15, 1874. 
The  bonds  not  being  returned,  he  afterwards  commenced  suit 
against  the  company  in  the  common  pleas  of  the  county,  and, 
at  the  January  term,  1881,  recovered  a  judgment  thereon  for 
the  sum  of  $8,863.05  for  the  conversion  of  the  bonds.  There- 
after on  August  80,  1881,  he,  by  leave  of  the  court,  filed  his 
answer  and  cross-petition  in  this  suit,  setting  up  the  recovery 
of  his  judgment,  and  his  right  as  a  creditor  of  the  Coal  & 
Iron  Company  to  resort  to  the  statutory  liability  of  its  stock- 
holders for  the  satisfaction  of  the  same.  He,  also,  as  a  first 
cause  of  action,  averred  the  existence  of  certain  unpaid  sub- 
scriptions to  the  capital  stock  of  the  company,  and  asked  that 
they  should  be  first  applied  to  the  payment  of  his  claim.  This 
was  found  against  him  by  the  court,  and  no  recovery  was  al- 
lowed him  thereon.    So  that  all  the  questions  on  error  arise 
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upon  the  cause  of  action  against  the  stockholders  upon  their 
statutory  liability. 

Issues  of  fact  were  made  by  the  answer  of  the  plaintiff  in 
error,  Barrick,  and  other  stockholders,  and  the  replies  of  Gif- 
ford thereto.  These  issues  were  all  found  in  favor  of  GifFord. 
So  that  it  appears  from  the  record,  1.  That  he  was  delayed 
in  the  recovery  of  his  judgment  against  the  company  by  the. 
opposition  of  Barrick  and  other  stockholders.  2.  That  on 
December  28, 1876,  the  company  became  insolvent  and  made 
an  assignment  of  all  its  property  for  the  benefit  of  its  creditors. 
And  S.  That  up  to  this  time  it  was  the  legal  and  equitable 
owner  of  a  large  amount  of  unincumbered  property,  subject 
to  levy  and  sale  on  execution,  amounting  in  value  at  times 
to  more  than  a  hundred  thousand  dollars,  and  at  no  time  to 
less  than  twenty  thousand  dollars. 

The  liability  of  the  stockholders  under  the  statute  is  not  a 
primary  resource  of  the  creditors.  Wright  v.  McCormouk^  17 
Ohio  St.  86.  And  it  follows  as  a  corollary  from  this,  that, 
as  a  general  i-ule,  it  can  only  be  resorted  to  after  the  assets 
of  the  company  have  been  exhausted.  ^^  This  rule,"  says  Mr. 
Cook,  who  has  made  the  subject  a  special  study,  ^^is  based 
upon  the  principle  that  the  liability  of  the  shareholder  is  not 
a  primary  resource  of  corporate  creditors,  and  is  not,  therefore, 
to  be  resorted  to  if  the  assets  of  the  corporation,  including  the 
'  assessments  on  the  stock  enforceable  at  common  law,  will  suf- 
fice to  pay  the  debts."  Cook,  Stock  and  Stockholders,  §  219. 
See,  also,  to  the  same  effect,  Thompson's  Liability  of  Stock- 
holders, §§  812,  818  and  324. 

But  this  rule  does  not  require  that,  iu  all  cases,  a  judg- 
ment must  be  recovered  against  the  coiporation,  and  an  exe- 
cution issued  and  returned  no  goods,  before  the  creditor  has 
the  right  to  proceed  n  gainst' stockholders  on  their  statutory 
liability.  The  law  does  not  require  the  doing  of  a  vain 
thing,  and,  therefore,  where  the  company  has  become  wholly 
insolvent,  has  ceased  to  do  business  and  assigned  all  its  pro- 
perty to  a  trustee  for  the  benefit  of  its  creditors,  the  suit  to 
enforce  their  statutory  liability  may  be  commenced  against 
the  stockholdei-s  by  the  creditors,  without  any  of  them  first 
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recovering  a  judgment  against  the  company  and  having  an 
execution  issued  and  returned  unsatisfied.  Morgan  y.  Lewis^ 
46  Ohio  St  1;  Thompson,  Liability  of  Stockholders,  §  821. 

But  it  is  claimed  on  the  authority  of  Hawkins  v.  Furnace 
Co^  40  Ohio  St.  507,  that  insolvency,  in  the  sense  that  the 
company  is  indebted  in  a  sum  greater  than  its  assets,  is  suf- 
ficient, and  that  the  right  of  action  in  favor  of  creditors 
against  stockholders  upon  their  statutory  liability,  then 
accrues,  although  the  company  is  possessed  of  property  sub- 
ject to  levy  and  sale  on  execution,  and  continues  to  do  busi- 
ness. We  do  not  so  understand  this  case.  The  question  in 
the  case  arose  upon  a  demurrer  to  the  petition,  which  simply 
averred  that  ^^in  the  course  of  its  business  the  company 
became  largely  involved  in  debt,  and  became  insolvent  in 
the  year  1860."  And  it  is  said  in  the  opinion  by  Mabtin,  J., 
**  Whether  a  judgment  debtor  only  can,  in  analogy  to  a  cred- 
itor's bill,  maintain  the  action,  is  a  question  that  has  not  been 
argued  before  us,  and  upon  which  we  express  no  opinion.  The 
theory  of  the  petition  is,  that  when  the  company  is  insolvent  and 
the  debt  is  due,  the  action  accrues.  This  theory  is  the  more 
favorable  one  for  the  plaintiff  in  considering  the  demurrer, 
and  we  adopt  it."  Now  it  is  plain  that  what  is  here  meant 
is,  that  the  court  adopts  the  theory  of  the  plaintiff  as  the 
one  most  favorable  to  him  on  the  demurrer  to  his  petition, 
and  not  that  it  adopts  it  as  the  true  rule  in  determining 
when  the  cause  of  action  accrues.  If,  however,  by  the  tenn 
**  insolvent,"  as  used  in  this  case,  is  simply  meant  the  want 
of  assets  by  a  corporation  sufficient  to  pay  all  its  debts,  not- 
withstanding it  has  property  subject  to  levy  and  sale  on 
execution,  and  continues  to  do  business,  then  it  is  not  ap- 
proved. Such  a  rule  would  be  not  only  uncertain,  but 
deceptive  to  the  creditor.  The  right  to  commence  the  action 
would  be  a  matter  of  speculation.  It  could  not  be  deteiv 
mined  before  bringing  the  action  and  taking  an  account, 
whether  the  company  was  indebted  in  a  sum  greater  than 
its  assets  would  pay  or  not.  A  rule  of  certainty,  applicable 
to  such  cases,  should  be  adopted.  The  true  rule,  and  that 
which  is  usually  adopted  where  the  company  lias  property 
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and  continues  to  do  business,  is  to  require  the  creditor  first 
to  obtain  a  judgment  against  the  corporation  and  cause  an 
execution  to  be  issued,  and  if  it  is  returned  not  levied  for 
want  of  goods,  then  the  creditor  has  the  right  to  commence 
suit  against  the  stockholde2*s  upon  their  individual  liability, 
and  the  statute  of  limitations  begins  to  run  against  the  right 
of  action  from  that  time,  and  not  earlier. 

So  long  as  the  company  is  possessed  of  corporate  property 
and  continues  to  transact  its  business,  the  stockholders  should 
b^  regarded  as  estopped  from  averring  that  the  right  of  ac- 
tion against  them  as  individuals,  accrued,  by  reason  of  the 
insolvency  of  the  company,  at  a  period  earlier  than  the  re- 
turn of  an  execution  unsatbfied,  issued  upon  the  judgment 
of  a  creditor  of  the  company.  Stockholders  have  the  means 
of  knowing  the  condition  of  their  company  much  better  than 
creditors,  and  if  the  company  continues  to  do  business  upon 
an  insolvent  basis,  it  should  be  regarded  as  permitted  by  the 
stockholders,  as  the  directors  and  officers  of  the  company  de- 
rive their  authority  from,  and  are  the  agents  of  the  stock- 
holders. 

We,  therefore,  conclude  that,  in  this  case,  the  right  of  the 
creditors  of  the  Coal  &  Iron  Company,  to  sue  its  stock- 
holders upon  their  statutory  liability,  accrued,  when  the 
company  made  an  assignment  of  all  its  property  and  ceased 
to  do  business  on  December  23,  1876,  and  not  earlier. 
Thompson,  Liability  of  Stockholders,  §  293. 

2.  The  next  question  is,  was  it  arrested  by  the  commence- 
ment of  judicial  process  within  the  limitation  of  the  statute  ? 
A  suit  in  the  nature  of  a  creditor's  bill  is  the  proper  proceed- 
ing to  be  adopted  by  creditors  of  an  insolvent  corporation, 
seeking  to  enforce  the  statutory  liability  of  its  stockholders. 
Umsted  v.  Bvskirk^  17  Ohio  St.  118.  And,  when  such  suit 
is  commenced,  no  creditor  can  acquire  priority,  or  institute 
a  separate  suit  for  the  enforcement  of  such  liability  in  his 
own  behalf.  Wright  v.  McOormach,  17  Ohio  St.  86.  So 
that  it  necessarily  follows,  that  the  effect  of  commencing 
the  suit  by  one  creditor,  is  to  save  the  running  of  the  statute 
of  limitations,  not  only  as  against  the  claim  of  the  one  filing 
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it,  buti  also,  as  against  the  claim  of  every  creditor  of  the  cor- 
poration who  comes  into  the  action  before  its  final  determine 
atioQ.  And  this  is  the  general  rule.  *'*'  A  bill  filed  by  one 
creditor,  as  plaintiff,  in  behalf  of  himself  and  others,  will 
prevent  the  statute  from  running  against  any  of  the  cred- 
itors, who  came  in  under  the  decree.  Every  creditor  has, 
after  the  filing  of  a  bill,  an  inchoate  interest  in  the  suit,  to 
the  extent  of  its  being  considered  as  a  demand,  and  to  pre- 
yent  his  being  shut  out,  because  the  plaintiff  had  not  ob- 
tained a  decree  within  the  six  years."  Angell  Lim.  6th  ed. 
p.  346,  §  881.  See,  also,  Stemdale  v.  Bankinsan,  1  Simons 
Ch.  898;  Bnnkerhoff  v.  Bostmek,  99  N.  Y.  186;  Angell 
Lim.,  §  167. 

^*  In  such  a  proceeding,"  says  Morawetz,  ^  the  proceeds  of 
the  liability  of  all  the  shareholders  are  regarded  as  a  fund  to 
be  distributed  ratably  among  all  the  creditors.  Every  cred- 
itor is  entitled  to  come  in  and  share  in  the  distribution, 
whether  he  has  previously  obtained  a  judgment  or  not. 
Those  creditors  whose  claims  against  the  corporation  are 
disputed  may  establish  their  claims  before  a  master  in  chan- 
cery or  referee,  or  in  such  other  way  as  the  court  may  di- 
rect."   Morawetz  Priv.  Corp.,  §  884. 

An  examination  of  the  amended  petition  of  the  Iron  Com- 
pany, filed  April  1, 1881  (the  original  petition  filed  Oct.  10, 
1876,  not  being  printed),  shows  that  it  was  in  fact  a  cred- 
itor's bill.  It  purported  to  be,  and  was  brought  by  the 
plaintiff  ^^  on  behalf  of  itself  and  all  other  creditors  of  the 
Coal  &  Iron  Company ; "  and  asked  for  an  account  on  be- 
half of  itself  ^^  and  the  other  creditors  of  said  insolvent  com- 
pany." Hence  as  Gifford's  cause  of  action  against  the 
stockholders  first  accrued  in  1876,  it  was  not  barred  when 
the  suit  was  begun.  And  this  would  be  so,  even  if  it  were 
held  that,  as  to  him,  it  was  not  commenced  until  he  filed  his 
cross-petition,  which  was  August  10, 1881. 

8.  It  is  also  claimed  as  a  defense,  that,  after  the  assign- 
ment by  the  company  and  the  acceptance  of  his  trust  by  the 
assignee,  an  agreement  was  entered  into  by  the  assignee,  Gif- 
ford  and  the  other  creditors,  that  the  unpaid  subscriptions 
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averred  by  Gifford  in  his  first  cause  of  action  to  be  due, 
should  not  be  collected  or  required  by  the  assignee  to  be 
paid ;  and  that  by  reason  of  this  agreement  Gifford  lost  his 
right  to  enforce  payment  under  the  statutory  liability,  on  the 
ground  that  he  had  thereby  released  a  primary  fund,  and  to 
which  he  might  have  resorted  for  the  payment  of  his  claim. 
We  shall  not  consider  the  question  of  law  intended  to  be 
raised  by  this  defense,  for  the  reason  that  there  is  no  positive 
averment  that  there  were  any  unpaid  subscriptions  to  be  col- 
lected. The  judgment  of  the  couit  was  against  Gifford  on 
his  first  cause  of  action  ;  in  other  words,  it  found  against  the 
existence  of  any  such  subscriptions ;  so  that  there  was  noth- 
ing to  release  by  the  alleged  agreement,  and  the  rights  of  the 
defendant  were  in  no  way  affected  thereby.  In  order  to  have 
raised  the  question,  the  defendant  should  have  averred  that 
there  were  such  unpaid  subscriptions,  and  that  they  were  re- 
leased by  the  agreement.     But  this  has  not  been  done. 

4.  It  is  also  claimed  that  the  court  erred  in  sustaining  a 
demurrer  to  the  sixth  defense  of  the  defendant's  answer.  It 
reads  as  follows : 

''  That  200  of  the  400  shares  which  the  defendant  in  said 
second  cause  of  action  is  alleged  to  be  the  owner,  had  not 
been  issued  or  sold  by  the  said  Tiie  Sunday  Creek  Coal  &  Iron 
Company,  nor  was  the  legal  or  equitable  owner  or  holder 
thereof,  at  the  time  said  last  named  company  assumed  and 
agreed  with  said  The  Sunday  Creek  Coal  &  Iron  Mining  & 
Transportation  Company  to  pay  and  perform  the  said  con- 
tract between  said  last  named  company  and  said  Gifford,  but 
was  first  sold  and  issued  by  the  said  The  Sunday  Creek  Coal  & 
Iron  Company  several  years  after  it  so  assumed  to  pay  Gif- 
ford, but  was  so  sold  and  issued  before  the  said  Gifford  made 
his  said  demand  for  the  return  of  the  bonds  of  June  15, 
1874. 

"  Wherefore  he  says  he  is  not  liable  to  said  Gifford  in  re- 
spect of  said  last  named  200  shares." 

The  Sunday  Creek  Coal  &  Iron  Company  grew  out  of 
the  prior  company  named  in  the  defense,  and  seems  to  have 
acquired  the  property  and  assumed  the  obligations  of  that 
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company.  The  obligation  to  Gifford  in  regard  to  these  bonds 
was  one  of  them.  The  bonds  had  been  received  from  him  as 
an  accommodation,  no  consideration  being  paid  for  the  loan. 
The  obligation  assumed  by  the  bailee  was  to  cut  off  the  cou- 
pons as  they  matured,  sell  them  and  remit  the  proceeds  to 
Gifford,  and  return  the  bonds  on  thirty  days'  notice.  The 
obligation  arose  ex  locato^  and  no  liability  beyond  this  ac- 
crued to  Gifford  as  against  the  company  until,  upon  demand, 
it  refused  to  return  the  bonds,  which  was  June  15,  1884;  so 
that,  as  a  matter  of  law  and  fact,  the  liability  of  the  com- 
pany  for  the  conversion  accrued  to  Gifford  after  Barrick  be- 
came the  owner  of  all  his  stock. 

But  in  holding  the  facts  pleaded  insufficient  to  constitute 
a  defense,  we  do  not  place  our  decision  on  this  ground. 
Whilst  there  are  some  resemblances  between  the  stock- 
holdera  of  a  corporation  and  the  members  of  a  partnership, 
thei-e  are  few  that  are  real,  and  no  inferences  can  be  drawn 
therefrom  as  to  the  rights  of  creditors  against  stockholders 
upon  their  individual  liability.  Taylor  Priv.  Corp.,  §  716. 
A  new  member  of  a  firm  is  not,  in  the  absence  of  agi*eement, 
liable  for  the  debts  of  the  firm  contracted  before  he  became  a 
member.  The  addition  of  a  new  member  makes  a  new  firm. 
A  change,  however,  in  the  stockholders  of  a  corporation  has 
no  legal  effect  upon  its  status.  It  remains,  through  all 
changes  in  the  personnel  of  its  stockholders,  the  same  legal 
entity,  possessed  of  the  sape  rights,  and  subject  to  the  same 
liabilities.  When  one  purchases  stock  in  a  corporation,  he 
acquires  a  fractional  interest  in  the  capital  stock  and  assets 
of  the  company,  proportionate  to  the  amount  of  his  stock. 
If  there  is  a  surplus,  he  acquires  an  equivalent  interest  in  it, 
and  is  entitled  to  dividends  when  they  are  earned;  but  if 
there  should  happen  to  be  a  deficiency,  the  maxim  applies, 
qiii  sentit  commodum  gentire  debet  et  anus,  and  is,  therefore, 
required  to  contribute  his  share  to  the  discharge  of  the  com- 
mon burden.  The  application  of  this  principle  is  not  varied 
by  the  time  when  the  owner  acquired  his  stock.  The  right 
with  the  correlative  duty  is  an  incident  of  the  stock.  There 
is  no  difference  in  this  regard,  between  the  opinion  of  the 
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majority  and  that  of  the  minority  in  the  case  of  Broum  y. 
Hitchcock,  86  Ohio  St.  667.  In  both,  it  is  held,  that  the 
individual  liability  of  stockholders  to  creditors,  is  to  be 
discharged  primarily  by  those  who  are  the  owners  of  the 
stock  at  the  time  the  right  to  assert  it  accrues.  But  in  the 
opinion  of  the  majority  it  was  held,  that,  in  the  case  of  the 
insolvency  of  an  existing  owner,  a  person  from  whom  the  in- 
solvent existing  owner  obtained  the  stock  by  assignment, 
either  mediately  or  immediately,  may  be  made  liable  for  such 
debts  as  may  luive  been  contracted  while  he  remained  owner 
— ^the  minority  holding  that  the  obligation  attached  exclu- 
sively to  those  who  are  holders  of  the  stock  at  the  winding 
up  of  the  company,  or  when  the  right  is  asserted  by  creditors. 

If,  then,  an  existing  stockholder  is  solvent,  it  is  immate- 
rial, so  far  as  his  liability  to  creditors  is  concerned,  when  he 
became  the  owner  of  the  stock,  or  from  whom  he  acquired 
it.  As  such  stockholder  he  is  individually  liable  for  the 
debts  of  the  company  to  the  extent  limited  by  the  statute. 
Such  liability  attaches  to  every  share  of  stock  issued  by  a 
company ;  the  stock  and  the  liability  go  together,  so  that 
whoever  owns  the  stock  must  sustain  the  burthen  when  the 
company  becomes  insolvent. 

The  plaintiff  in  error  relies  upon  Baneuntz  v.  The  Bank, 
41  Ohio  St.  78.  No  such  question  arose  in  that  case.  All 
that  was  there  decided  is,  that  a  finding  that  two  of  the 
stockholders  did  not  own  stock  at^he  time  the  indebtedness 
of  the  plaintiff  accrued,  did  not  authorize  a  judgment  in  their 
favor  releasing  them  from  liability.  This  was  right,  and  de- 
termined the  question  before  the  court.  The  additional  re- 
mark, that,  ^^  if  the  finding  had  been,  that  the  stock  they 
held  when  the  action  was  commenced  had  not  been  sold  by 
the  corporation  until  after  the  debt  of  the  plaintiff  had  ac- 
crued, the  judgment  would  have  been  proper,"  was  simply  a 
misleading  statement  outside  of  the  case,  and  no  way  neces- 
sary to  its  determination. 

Judgment  c^rmed^ 
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Vbooman  V.  Powers. 

Nuncupative  Wills, 

1.  Where  a  verbal  will  is  reduced  to  writing,  and  subscribed  by  two  wit- 

nesses, one  of  whom  is  a  legatee  thereunder,  and  the  other  is  his  wife, 
the  husband  is  npt  a  competent,  disinterested  witness,  within  the 
meaning  of  section  5901  of  the  Kevised  Statutes,  and  the  will  is  invalid. 

2.  The  two  witnesses  to  a  verbal  will  must  be  competent,  disinterested 

witnesses  at  the  time  of  their  attestation,  and  their  disqualification  as 
witnesses,  by  reason  of  interest  under  the  will,  cannot  be  removed  by 
a  renunciation  of -such  interest  at  the  time  the  will  is  admitted  to  pro- 
bate, or  at  the  trial  of  an  issue  to  contest  the  validity  of  the  will. 
8.  Section  5925  of  the  Revised  Statutes,  as  to  tlie  effect  of  a  witness  being 
a  devisee  or  legatee  under  the  will,  is  not  applicable  to  verbal  wills. 

(Decided  March  18, 1890.) 
Ebrob  to  the  Circuit  Court  of  Cuyahoga  county. 

Alvord^  Aluard  ^  Baptiste^  for  plaintiff  in  error,  cited  the 
following  authorities : 

Rev.  Stats.,  sees.  5991,  6240,  6925;  Schouler  on  Wills, 
sec.  850 ;  Rev.  Stats.,  sec.  5241 ;  Schouler  on  Wills,  sec.  358 ; 
Jaekson  v.  Woods^  1  Johns.  Cases  168 ;  Jackson  v.  Durland, 
2  Johns.  Cases  314 ;  Winslow  v.  Kimball,  25  Me.  498 ;  1  Red- 
field  on  Wills,  258;  16  Am.  Dec,  p.  564;  64  Id.  582; 
1  Redfield  on  Wills,  p.  ^6-7 ;  1  Schouler  on  WiDs,  sec. 
351 ;  Brayfield  v.  Brayfield,  8  Harr.  &  J.  208. 

Bobison  ^  Rogers,  and  H.  C.  White,  for  defendant  in  error, 
cited  the  following  authorities : 

Winslow  V.  Kimball,  25  Me.  498 ;  Anstey  v.  Bowsing,  2  Stra. 
1254 ;  Lyon  v.  Hamer,  73  Me.  56 ;  Insurance  Co.  v.  Stevens, 
48  111.  81 ;  Ryan  v.  Bevereux,  26  U.  C.  Q.  B.  100;  Pease  v. 
AUis,  110  Mass.  157 ;  Bickinson  v.  Bickinson,  61  Pa.  St.  401 ; 
SulUoan  t.  Sullivan,  106  Mass.  476 ;  1  Redfield  on  Wills, 
188,  189,  257,  258;  1  Woerner,  Law  of  Administration, 
p.  72 ;  Abbott's  Law  Die.  "  Disinterested ;  "  Woodword  v. 
Dominick,  8  Strobh.  591 ;  Frink  v.  Pond,  46  N.  H.  125 ; 
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Patten  v.  Tallman^  27  Me.  17 ;  Morton  v.  Ingram^  11  Ired. 
868 ;  Biffffins  v.  Carlton,  28  Md.  117,  140 ;  Stewart  v.  Earri- 
man,  66  N.  H.  25;  ^at(^«  v.  Humphry,  9  Pick.  850;  1  Schouler 
on  Wills,  sec.  861 ;  1  Woeraer  on  Administration,  pp.  79,  80, 
81 ;  1  Redf .  on  Wills,  chap.  6,  sec.  2 ;  1  Jarman  on  Wills, 
97,  98,  and  notes. 

DiCEMAK,  J.  Mary  A.  Powei-s,  the  wife  of  the  defendant 
in  error,  George  O.  Powers,  died  on  the  18th  day  of  Decem- 
ber, 1881,  leaving  issue  one  child.  Orris  Irving  Poweis,  who 
thereafter,  and  before  this  suit  was  begun,  died  aged  six 
months.  It  was  claimed  that  Mary  A.  Powers  in  her  last 
sickness,  made  a  verbal  will,  which  was,  on  the  19th  day  of 
December,  1881,  reduced  to  writing,  and  subscribed  by  Orris 
D.  Vrooman  and  his  wife  Emma  J.  Yrooman  as  witnesses. 
The  alleged  verbal  will  was  presented  to  and  admitted  to 
probate  by  the  Probate  Court  of  Cuyahoga  county.  By  the 
terms  of  the  will,  Orris  D.  Vrooman,  Joseph  Vrooman, 
Albert  K.  Vrooman  and  Adiram  Vrooman,  the  plaintiffs  in 
error,  brothers  of  Mary  A.  Powers,  and  Ori-is  Irving  Powers 
are  named  as  the  several  legatees  of  Maiy  A.  Powers.  Suit 
was  brought  by  George  O.  Powers,  in  the  court  of  common 
pleas,  against  the  plaintiffs  in  error,  to  set  aside  the  will, 
on  the  ground,  among  others,  that  it  was  not  subscribed  by 
two  competent,  disinterested  witnesses.  The  case  was  tried 
in  the  court  of  common  pleas  in  May,  1884,  and  by  verdict 
and  judgment  of  the  court,  the  will  was  set  aside.  The 
defendants  appealed,  and  on  February  16,  1887,  the  case  was 
tried  in  the  circuit  court,  and  it  was  found  by  the  verdict 
and  judgment  rendered  therein,  that  the  paper  purporting 
to  be  the  last  will  of  Mary  A.  Powers,  was  not  her  last  will. 
During  the  trial  in  the  circuit  court,  a  written  renunciation 
of  all  interest  under  the  will,  made  and  signed  February  IS, 
1887,  by  Orris  D.  Vrooman  and  Emma  J.  Vrooman,  the  two 
witnesses  to  the  alleged  verbal  will,  was  filed  in  that  court, 
which  renunciation,  on  being  offered  in  evidence,  was  mled 
out  by  the  couit. 

The  court,  among  other  matters,  charged  the  jury  as 
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follows :  '*  That  if  they  should  find  from  the  evidence  that 
one  of  said  witnesses  to  said  will,  Orris  D.  Yrooman,  was  the 
brother  of  the  testatrix  and  one  of  the  residuary  legatees 
mentioned  in  said  alleged  will,  and  that  said  Emma  J.  Yroo- 
man was  at  the  time  the  wife  of  the  said  Orris  D.  Yrooman, 
the  said  witnesses  to  said  will  were  not,  within  the  meaning 
of  the  statute  of  Ohio,  competent,  disinterested  witnesses  to 
said  wiU,  and  because  of  that  fact,  said  will  would  not  be 
the  valid  verbal  will  of  the  said  Mary  A.  Powers." 

It  is  contended  in  behalf  of  the  plaintiffs  in  error,  that 
the  circuit  court  erred,  first,  in  charging  the  jury  that  Orris  D. 
Yrooman  and  Emma  J.  Yrooman,  under  the  conditions  above 
stated,  would  not  be  competent  and  disinterested  witnesses, 
within  the  meaning  of  the  statute ;  and  second,  in  refusing 
to  allow  the  paper  containing  their  renunciation  of  interest 
to  be  put  in  evidence. 

I.  It  is  provided  by  section  6991,  of  the  Revised  Statutes 
that:  ^'A  verbal  will,  made  in  the  last  sickness,  shall  be 
valid  in  respect  to  personal  estate,  if  reduced  to  writing, 
and  subscribed  by  two  competent  disinterested  witnesses, 
within  ten  days  after  the  speaking  of  the  testamentary  words ; 
and  if  it  be  pix)ved,  by  said  witnesses,  that  the  testator  was 
of  sound  mind  and  memory,  and  not  under  any  restraint, 
and  called  upon  some  person  present,  at  the  time  the  testa- 
mentary words  were  spoken,  to  bear  testimony  to  said  dispo- 
sition as  his  will.*'  The  statute  requires  that  both  the 
witnesses  shall  be  competent  and  •  disinterested,  and  not  one 
only.  In  our  judgment,  Orris  D.  Yrooman  did  not  meet  the 
requirement  of  the  statute  as  to  competency  and  disinterest- 
edness. He  had  a  sufficiently  immediate,  beneficial  interest 
in  the  will  to  disqualify  him  from  becoming  a  subscribing 
udtness  thereto.  The  alleged  will  provided  that  a  certain 
sum  of  money  in  the  hands  of  her  brother,  Orris  D.  Yroo- 
man, belonging  to  the  testatrix,  if  not  used  for  her  sickness 
and  incidental  expenses,  should  be  placed  where  her  son  could 
have  it  on  arriving  at  the  age  of  twenty-one  years ;  and  that, 
if  he  died  before  the  age  of  twenty-one  years,  the  money 
should  go  to  her  brothers ;  and  that,  whatever  funds  were  to 
YoL.  XLvn. — 18 
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come  from  her  mother's  estate  were  to  go  .in  the  sftme  man- 
ner. One  of  the  witnesses,  therefore,  being  incompetent 
and  disqualified  by  reason  of  interest,  there  was  not  a  com- 
pliance with  the  statutory  requirement  that  the  two  wiU 
nesses  to  the  verbal  will  should  be  competent  and  disinterested, 
and  the  will,  in  consequence,  cannot  be  held  to  be  valid. 
We  find  no  error  in  the  charge  of  the  court. 

Xt  is  urged  however,  that  if  there  was  a  disqualification  of 
interest  in  one  or  both  of  the  witnesses,  it  was  removed  by 
the  operation  of  section  5925  of  the  Revised  Statutes,  which 
provides  that :  "  If  a  devise  or  bequest  is  given  to  a  person 
who  is  a  witness  to  the  will,  and  the  will  cannot  otherwise 
be  proved  than  by  the  testimony  of  such  witness,  the  devise 
or  bequest  shall  be  void,  and  the  witness  shall  be  competent 
to  give  testimony  of  the  execution  of  the  will,  in  like  manner 
as  if  such  devise  or  bequest  had  not  been  made."  This  sec- 
tion, when  considered  in  connection  with  the  preceding 
sections  of  the  chapter,  including  section  5916,  is  clearly 
applicable  only  to  duly  executed  written  wills.  Section  6916 
requires  that :  ^^  Every  last  will  and  testament  (except  nuncu- 
pative wills  hereinafter  provided  for)  shall  be  in  writing,  and 
signed  at  the  end  thereof  by  the  party  making  the  same  .... 
and  shall  be  attested  and  subscribed  in  the  presence  of  such 
party  by  two  or  more  competent  witnesses,"  etc.  The  sec- 
tions immediately  following,  embracing  section  5925,  are  no 
connected  by  obvious  reference  to  a  will  in  writing,  as  to 
preclude  the  idea  of  applying  the  last  mentioned  section  to 
nuncupative  wills,  which,  b}*  the  statute,  are  assigned  to  a 
separate  and  distinct  class,  and  are  subject  to  different  requi- 
sites and  conditions.  Section  5925  in  providing  that  ^^  the 
witness  shall  be  competent  to  give  testimony  of  tlie  execu- 
tion of  the  will,"  evidently  refers  to  the  full,  legal  formalities 
of  a  signatui*e  by  the  testator,  and  an  attesttition  by  compe- 
tent witnesses  who  subscribe  in  the  testator's  presence,  and 
not,  as  in  a  nuncupative  will,  to  the  testator's  speaking  tes- 
tamentary words  in  his  last  sickness,  which  are  to  be  reduced 
to  writing,  and  subscribed  by  competent  disinterested  wit> 
nesses,  within  ten  days  after  the  words  are  spoken. 
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II,  The  renouncement  and  release  by  Orris  D.  Vrooman 
of  all  right  and  interest,  was  not  filed  until  more  than  five 
yeaiB  after  the  verbal  will  is  alleged  to  have  been  made. 
Suoih  a  release  did  not  remove  his  disqualification  as  a  wit- 
ness. The  statute  contemplates  the  verbal  will  as  made  in 
the  last  sickness.  Within  ten  days  after  the  speaking  of  the 
testamentary  words,  the  will  must  be  reduced  to  writing,  and 
subscribed  by  two  witnesses  who  are  then  competent  and  dis- 
intei'ested. 

The  rule,  it  is  said,  which  reason  should  now  pronounce 
the  universal  one,  is,  that  the  competency  of  witnesses,  like 
that  of  the  testator,  is  tested  by  one's  status  at  the  time  when 
•  the  xvill  was  executed.  Schouler  on  Wills,  §  851.  In  Patten 
V.  Tallman,  27  Me.  27,  the  court  say :  "  The  competency  of 
an  attesting  witness  is  not  to  be  determined  upon  the  state 
of  facts  existing  at  the  time,  when  the  will  is  presented  for 
probate,  but  upon  those  existing  at  the  time  of  the  attesta- 
tion." 

In  Morton  v.  Ingram^  11  Ind.  368,  it  was  held,  that  a  pei^ 
son  named  as  executor,  is  not  competent  as  an  attesting 
witness  to  a  will  of  personalty:  and  that  his  subsequent 
renunciation  and  release  will  not  make  him  so ;  and  that  he 
must  be  disinterested  at  the  time  of  attestation.  In  Huse  v. 
MeConnel^  2  Jones'  Law  (N.  C.)  466,  the  court  remark :  "  It 
is  well  settled  that  an  attesting  witness  to  a  will  must  be 
competent  at  the  time  of  attestation,  and  that  no  subsequent 
release,  where  the  objection  is  one  of  interest,  can  restore 
competency." 

In  Workman  v.  Dominiek^  8  Strobh.  689,  it  was  held  that, 
'* credible"  means  competent;  and  the  competency  of  the 
witness  must  be  referred  to  the  time  of  attestation.  Fbost, 
J.,  said :  **  This  point  is  settled.  It  is  affirmed  by  all  the  ele- 
mentary writers.  ...  If  the  witnesses  do  not  possess,  at  the 
time  of  the  execution  of  the  will,  the  quality  required,  it  can- 
not afterwards  be  supplied.  If  any  of  them  be  not  then  cred- 
ible, by  reason  of  a  benefit  he  may  take  by  the  instrument,' 

he  eannot  be  made  credible  by  a  future  release 

The  will  would  be  absolutely  in   the  power  of  the  wit> 
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ness.  If  he  consents  to  release,  the  will  is  established; 
if  he  refuses,  the  wiU  is  annulled.  It  is  in  his  power  to  set 
up  the  estate  to  auction  between  the  legatee^  and  next  of 
kin,  and  seU  it  to  the  highest  bidder.  And  thus  being  firet 
bribed  by  an  interest  in  the  will  to  make  it,  he  is  open  to  an- 
other bribe  to  vacate  it." 

See  Stewart  v.  Harriman^  56  N.  H.  25 ;  Hawe%  v.  Humphrey^ 
9  Pick.  350 ;  Blgging  v.  Carlton,  28  Md.  115  ;  Pea^e  v.  AUU^ 
110  Mass.  157  ;  Allison  v.  Allison,  4  Hawks,  141 ;  Tucker  v. 
Tucker,  5  Ired.  161 ;  Greenl.  Ev.,  §  691.  The  rule  laid  down 
in  the  above  citations  acquires  additional  force  and  signifi- 
cance, when  applied  to  the  attestation  and  establishment  of 
verbal  wills.  The  rule,  it  is  true,  in  its  application  to  wills 
in  writing,  is  controlled  by  section  5925  of  the  Revised  Stat> 
utes,  but  that  section,  as  we  have  before  observed,  is  not  a^v 
plicable  to  nuncupative  wills. 

Judgment  affirmed* 


CiNCiNNATr  V.  Whetstone. 

StreH  improvement — Interest  on  damages. 

Where  a  city,  in  making  a  street  improvement,  changes  the  established 
grade  of  the  street,  and  damages  are  thereby  sustained  by  the  owner 
of  an  abutting  lot,  who,  in  good  failh,  has  erected  buildings  thereon 
with  a  view  to  the  established  grade,  and  the  city,  before  commencing 
and  after  the  completion  of  the  improvement,  fails  to  assess  the  dam- 
ages thus  sustained,  such  owner,  in  an  action  against  the  city  to  re- 
cover compensalion  for  the  injury  to  his  property  by  reason  of  tiio 
improvement,  is  entitled  to  interest  on  the  amount  of  compensation 
awarded,  from  and  after  the  actual  change  of  the  established  grade* 
and  it  is  not  error  in  the  court  to  so  charge  the  Jury. 

(Decided  March  25, 1890. ) 

Error  to  the  Circuit  Court  of  Hamilton  county. 

Tbe  original  action  was  commenced  in  the  Court  of  Con^ 
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mon  Pleas  of  Hamiltoa  county,  by  the  defendants  in  error, 
Marion  6.  Whetstone  and  John  L.  Whetstone,  as  trustees 
under  the  will  of  Richard  A.  Whetstone,  deceased,  against 
the  city  of  Cincinnati.  The  plaintiffs  in  their  petition  al- 
leged, that  Richard  A.  Whetstone  was,  in  his  lifetime,  seised 
of  a  perpetual  leasehold  estate  in  a  tract  of  land  on  the  north 
Bide  of  Eighth  street,  in  the  city  of  Cincinnati,  with  a  front- 
age of  104  feet  on  that  street,  and  extending  back  with  the 
same  width  in  rear  as  in  front,  to  a  depth  of  56  feet ;  and 
that  he  was  also  seised  in  fee  simple  of  a  lot  of  land  imme- 
diittely  adjoining  the  leasehold  estate  upon  the  west,  and  be- 
ing 13^  feet  in  front  upon  Eighth  street,  and  running  back 
the  same  width  as  in  fi*ont,  56  feet.  Richard  A.  Whetstone, 
by  his  last  will  and  testament,  it  is  alleged,  devised  the  said 
premises  to  the  plaintiffs,  to  be  held  by  the  same  tenuie  by 
which  he  had  held  the  premises,  but  in  trust  for  divers  pur- 
poses, in  the  will  specified  and  set  forth. 

The  plaintiffs  further  alleged,  that  in  the  years  1872  and 
1873,  and  for  many  years  previously.  Eighth  street  in  front 
of  said  premises  was  a  public  highway  of  the  city  of  Cin- 
cinnati, in  the  charge  and  lawful  custody  of  the  municipal 
authorities  of  said  city,  the  grade  of  which  had  long  before 
that  time  been  established,  and  said  sti*eet  had  been  graded, 
and  paved  to  said  grade,  and  in  use  for  many  years  as  such 
highway. 

The  plaintiffs  further  alleged,  that  before  the  year  1872, 
there  had  been  erected,  and  there  still  continued  to  be  on 
the  premises,  valuable  and  permanent  improvements,  con- 
sisting of  a  brick  warehouse  and  paint  shop,  frame  stable  and 
brick  cooper  shop,  all  connected  with  and  adjoining  a  linseed 
oil  mill,  and  iised  in  the  business  of  making  and  selling  lin- 
seed oil,  which  was  carried  on  in  and  upon  said  premises  by 
tenants  of  the  plaintiffs,  who  paid  rental  for  the  use  thereof, 
and  which  improvements  were  erected  with  reference  to  said 
grade,  and  entirely  conformable  thereto. 

And  it  was  further  averred  by  the  plaintiffs,  that  in  the 
years  1872  and  1873,  disregarding  the  rights  of  the  plaint- 
iffs, and  against  their  protest  and  written  notice  and  claim, 
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the  city  of  Cincinnati  changed  said  established  grade,  and 
reconsti-ucted  said  street  at  a  grade  much  higher  than  befcire, 
and  so  as  to  fill  and  elevate  said  street  in  front  of  said  prehii- 
ses  at  the  west  end  thereof  about  seven  feet,  and  at  the  <dast 
end  thereof  about  ten  feet,  by  piling  large  quantities  of  eai-th 
thereon,  and  was  proceeding  to  fill  the  same  directly  agaihst 
the  said  buildings  of  the  plaintiffs,  and  would  have  crUiirhed 
and  destroyed  the  same,  to  the  loss  of  the  plaintiffs  of  ntatiy 
thousand  dollars,  but  for  the  active  efforts  and  expenditotes 
of  the  plaintiffs  for  their  own  protection,  who,  between  March 
15,  1878,  and  May  81, 1878,  expended  in  the  construction  of 
necessary  retaining  walls  to  save  said  buildings  from  over- 
throw and  destruction,  the  sum  of  $1,008.22. 

The  plaintiffs  further  alleged,  that  by  the  reconstruction 
and  change  of  grade  of  said'  street,  great  damage  had  been 
done  to  their  buildings ;  that  the  first  story,  which  was  before 
upon  the  level  of,  and  conveniently  accessible  to  the  siiid 
street,  had  been  converted  into  a  basement  or  cellar,  larg^y 
below  the  level  of  the  street,  and  the  cellar  into  a  sub^^ellar, 
and  thereby  they  had  been  subjected  to  a  heavy  loss,  viz. :  in 
thie  sum  of  many  thousand  dollars,  in  the  deterioration  and 
lessening  of  the  value  of  the  said  buildings  and  improve- 
ments, in  addition  to  said  money  expenditure — ^in  all,  to  the 
damage  of  the  plaintiffs  in  the  sum  of  ten  thousand  dollars, 
for  which,  with  interest  from  August  1,  1878,  they  asked 
judgment.  » 

The  answer  to  the  petition  was  a  general  denial. 

The  court,  in  its  general  charge  to  the  jury,  among  other 
instructions  gave  the  following : 

"Your  inquiry,  according  to  the  damages  of  this  case,  is 
to  relate  to  the  date  of  the  change  of  grade  in  1872  and 
1878.  If  the  plaintiffs  sustained  any  injury  by  reason  of  the 
change  of  grade,  it  occurred  at  that  time,  and  in  determining 
the  measure  of  damages,  by  the  difference  between  the  value 
of  the  improvements  before  the  change  of  grade,  and  tiie 
value  of  the  improvements  after  the  change,  you  are  to  cop- 
sider  the  values  of  that  time.  And,  if  you  find  for  the 
plaintiffs  in  that  regard,  and  having  assessed  a  reasonable 
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and  just  compensation  therefor,  then,  jou  will  consider  the 
question  of  interest  on  the  amount  of  damages  found  for  the 
plaintiffs,  and  on  that  question  I  will  instruct  you,  that  if 
you  find  the  plaintiffs  are  entitled  to  damages,  then  that  they 
should  be  allowed  interest  thereon,  from  the  date  of  the  in- 
jury to  their  improvements  up  to  the  first  day  of  this  term, 
to  wit :  the  7th  day  of  January,  1884.  But,  in  order  to  save 
the  question  as  to  the  right  of  the  plaintiff  to  recover  interest, 
•I  will  request  of  you  to  separately  find  the  amount  of  com- 
pensatory damages  and  the  amount  of  interest."  .... 

"  It  is  for  you  gentlemen  to  say,  taking  into  consideration 
all  the  testimony  on  the  subject,  whether,  under  the  ciToum- 
stances,  a  retaining  wall  was  reasonably  necessary  to  protect 
the  plaintiff's  buildings  an4  improvements,  and  if  a  wall  was 
necessary,  then  whether  the  wall  which  was  constructed  was 
such  a  retaining  wall  as  was  reasonably  necessaiy.  And  if 
you  find  that  the  wall  was  reasonably  necessary,  and  the  wall 
constructed  there  was  a  reasonable  wall  for  the  purpose,  then 
the  plaintiffs  should  recover  for  the  fair  and  reasonable  cost 
of  such  wall.  All  these  questions  are  questions  appealing 
directly  to  your  sound  judgment  and  discretion  in  vie^v  of 
the  testimony,  and  if  on  this  question  as  to  a  retaining  wall, 
you  find  for  the  plaintiffs,  then  they  will  be  entitled  to  re- 
cover interest  on  the  fair  and  reasonable  cost  of  the  retaining 
wall  from  the  time  of  its  completion  up  to  the  first  day  of 
this  term,  to  wit :  the  7th  day  of  January,  1884." 
.  An  exception  to  the  foregoing  poition  of  the  charge  was 
reserved  and  noted. 

The  jury,  on  the  issue  joined,  found  for  the  plaintiffs,  and 
assessed  their  damages  at  $4,897.00.  Under  order  of  the 
couit,  the  jury  found  separately  the  amount  of  compensatory 
damages,  and  the  amount  of  interest,  as  follows : 

For  injury  to  buildings  and  improvements,     .        $2,260  00 

Amount  of  interest  allowed  on  the  above,  .  .  1,485  00 
Amount  for  retaining  wall,      ....  700  00 

Amount  of  interest  aJlowed  on  the  above,  •  •         462  00 


$4,897  00 
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Judgment  was  rendered  for  the  amount  of  the  verdict. 

A  motion  for  a  new  trial  was  filed,  ovenniled,  and  excep- 
tion taken.  A  petition  in  error  was  then  filed  in  the  circuit 
court,  and  on  hearing,  that  court  affirmed  the  judgment  of 
the  court  of  common  pleas.  This  proceeding  in  error  is  pro- 
secuted to  reverse  the  judgment  of  the  circuit  coui*t,  and  the 
judgment  of  the  court  of  common  pleas. 

Coppock^  Cox  ^  0-allagher^  ffarstman,  Sadden^  Foraker  ^ 
GaivivLi  for  plaintiff  in  error. 

We  maintain,  that  the  question  of  interest  on  the  amount 
plaintiffs  were  found  to  be  damaged,  should  have  been  left  to 
the  discretion  of  the  jury,  and  it  was  their  province  alone  to 
determine  whether  or  not  interest  should  have  been  allowed. 
Lawrence  R.  R.  v.  Cobb,  85  Ohio  St.  94 ;  Hogg  v.  Z.  ^  (7. 
Mfg,  Co.,  5  Ohio  410 ;  Chicago  v.  Allcoek,  86  111.  884 ;  8  Sun- 
derland on  Damages,  888 ;  Walrath  y.^Redfield,  18  N.  Y.  467 ; 
Qarrett  v.  Ry.  Co.,  86  la.  124 ;  Ry.  Co.  v.  Johnston,  74  111. 
83 ;  Insurance  Co.  v.  Penn.  Ry.  Co.,  11  Hun,  182 ;  Mcllvain 
v.  WUson,  12  N.  H.  478;  Green  v.  Garcia,  8  La.  Ann.  702; 
Orr  v.  Mayor,  64  Barb.  106 ;  Willing  v.  CoTisequar.  Pet.  C. 
C.  Rep.  172 ;  Oilpin  v.  Consequar,  Id.  86 ;  Reals  v.  Guernsey, 
8  J.  R.  444 ;   West  v.  Weyer,  46  Ohio  St  66. 

Harmon,  Colston,  Goldsmith  ^  Hoadly,  for  defendants  in 
error. 

In  this  case  we  claim  that  interest  is  one  of  the  elements 
of  compensation  that  must  be  ta^en  into  the  comi)utation. 
Railroad  Co.  v.  Cobb,  85  Ohio  St.  94 ;  Crawford  v.  Delaware, 
7  Ohio  St.  469;  Railway  y.  Cumminsville,  14  Ohio  St.  528; 
Railway  Co.  v.  Lawrence,  88  Ohio  St.  41 ;  Railway  Co.  v. 
Rail,  5  Ohio  St.  675 ;  Railway  Co.  v.  Campbell,  4  Ohio  St 
685 ;  Railway  Co.  v.  Gardner,  45  Ohio  St.  822  ;  Railway  Co. 
Y.  Koblentz,  2  Ohio  St.  884 ;  Railway  Company  v.  Miller,  125 
Mass.  1 ;  Railway  Co.  v.  Rurson,  61  Pa.  St.  869. 

DiCKMAN,  J.  Among  the  errors  assigned  by  the  city, 
the  only  one  relied  upon  in  argument  is  the  alleged  error  of 
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the  court  in  charging  the  jury  that  they  should  allow  inter- 
est on  the  damages  to  which  they  might  find  the  plaintiffs 
entitled.  It  is  contended  that  in  actions  sounding  in  dam- 
ages, the  jury  may  allow  interest  or  not,  as  they  shall  deter- 
mine ;  that  if  interest  is  awarded  it  is  a  paii;  of  the  damages, 
and  being  an  element  of  damages,  its  allowance  is  a  matter 
of  discretion  for  the  jury.  It  is  conceded  that  if  the  jury 
had,  of  their  own  motion,  given  interest  by  way  of  damages, 
the  verdict  would  not  have  been  unauthorized;  but  it  is 
urged  that  while  interest  may  be  allowed  in  the  discretion 
of  the  jury,  it  was  error  to  instruct  them  to  allow  it  as  a 
matter  of  law.  If  the  defendants  in  error  were,  as  a  matter 
of  right,  entitled  to  interest  on  the  amount  of  compensation 
found  due  them  for  injury  to  buildings  and  improvements, 
and  for  the  construction  of  necessary  retaining  walls,  they 
should  not  be  prejudiced  by  the  court's  instructing  the  jury 
that  such  amount  should  carry  interest. 

The  question  therefore  arises  whether  the  defendants  in 
error,  as  owners  of  abutting  property,  and  entitled  to  com- 
pensation for  the  injury  caused  by  the  change  of  the  estab- 
lished grade  of  the  street,  are  also  entitled,  as  a  matter  of 
right,  to  interest  on  the  amount  of  compensation  found  due 
from  the  date  of  the  injury,  and  during  the  time  the  com- 
pensation was  withheld. 

This  is  not  an  action  ex  delicto^  in  which  damages  are 
claimed  for  trespass  or  injury  to  real  property,  and  is  not  to. 
be  governed,  therefore,  by  the  decisions  in  actions  of  toi-t, 
cited  in  argument,  and  which  hold  that  unless  the  jury  in 
their  discretion  give  interest  under  the  name  of  damages,  it 
is  not  in  accordance  with  legal  principles  to  allow  it  on  un- 
liquidated claims  sounding  in  damages.  Those  decisions,  it 
is  said  in  2  Sedgwick  on  Damages,  888,  note  c,  are  few  in 
number,  and  cannot  be  considered  of  more  than  local  author- 
ity, and  are  at  variance  with  the  general  rule  which  now 
prevails.  In  Parrot  v.  The  Knickerbocker  Ice  Co.^  46  N.  Y. 
361,  which  was  an  action  brought  to  recover  damages  caused 
by  a  collision  between  a  sailing  vessel  and  a  steamer,  the 
court  said  that  in  cases  of  trover,  replevin  and  trespass,  in- 
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terest  on  the  value  of  property  unlawfully  taken,  or  con- 
verted, is  allowable  by  way  of  damages,  for  the  purpose  of 
complete  indemnity  of  the  party  injured ;  and  that  it  is  diffi- 
cult to  see  why,  on  the  same  principle,  interest  on  the  value 
of  property  lost  or  desti-oyed,  by  the  wrongful  or  negligent 
act  of  another,  may  not  be  included  in  the  damages.  In- 
deed, it  is  evident  from  the  general  course  of  decision,  that 
where  one  has  lost  his  property,  or  the  use  of  it,  directly 
through  the  act  of  the  defendant,  the  principle  of  adequate 
compensation  will  give  interest  as  a  necessaiy  incident. 

In  making  the  public  improvement  of  Eighth  street,  the 
municipality  was  in  the  exercise  of  a  legitimate  corpomte 
power.  The  council  had  the  care,  supervision  and  control 
of  all  public  highways  and  streets  within  the  city  limits, 
with  the  duty  imposed  of  keeping  the  same  .open  and  in 
repair,  and  with  authority  to  grade,  change  established 
grades,  reconstnict  streets,  and  make  pavements  and  other 
improvements  to  facilitate  travel  and  transportation.  But, 
while  the  city  had  the  right  to  improve  the  street  by  chang- 
ing the  established  grade,  there  was  a  co-existing  right  of 
the  ownera  of  abutting  property,  who  had  made  improve- 
ments on  their  lots  in  reference  to  such  established  grades. 
It  is  well  settled  by  the  decisions  in  Ohio,  that  if  the  grade 
of  a  street  has  been  established  by  the  corporation,  and  the 
owner  of  a  lot  in  good  faith  erects  buildings  thereon,  with  a 
view  to  the  established  grade,  and  the  corporation  after- 
wards, for  the  convenience  of  the  public,  altei'S  the  grade 
in  such  a  manner  as  to  substantially  and  materially  injure 
the  buildings,  and  cause  the  avenue  to  the  place  of  business 
of  the  lot  owner,  and  his  use  of  the  street  as  an  incident  to 
his  permanent  structures,  to  be  blocked  up  and  taken  from 
him,  it  is  as  positive  and  substantial  an  injury  to  private 
property,  and  as  direct  an  invasion  of  private  right  incident 
to  a  lot,  as  if  the  erections  upon  the  lot  were  taken  for  pub- 
lic use,  and  it  comes  manifestly  within  the  spirit  of  the  con- 
stitution, which  requires  compensation  for  property  taken 
for  public  use.  The  easement  in  the  street  appendant  to  the 
lot  is  held  to  be  as  much  property  as  the  lot  itself.    And 
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the  decisions  in  Ohio  in  this  regard,  although  different  from 
those  which  prevail  in  some  other  states,  are  said  by  Chief 
Justice  Gibson,  in  O'Connor  v.  Pittsburgh^  18  Pa.  St.  189, 
to  be  "  founded  in  natural  justice."  See  Crawford  v.  Dela- 
ware^ 7  Ohio  St.  459 ;  Street  Railway  v.  Cumminsville^  14 
Ohio  St.  528 ;  Youngstown  v.  Moore,  30  Ohio  St.  133 ;  Rail- 
way  Co.  V.  Lawrence^  38  Ohio  St.  41. 

The  city,  by  the  improvement  of  the  street  and  the  alter- 
ation of  the  established  grade,  virtually  appropriated  prop- 
erty rights  of  the  defendants  in  error,  the  benefit  and 
enjoyment  of  which  as  they  then  existed,  depended  upon 
the  continuance  of  the  grade  as  then  established.  "Where 
compensation  is  to  be  made  for  property,  and  delay  has 
occurred  in  obtaining  payment,  interest  is  a  recognized  ele- 
ment in  assessing  the  value.*'  White,  J.,  in  Oest  v.  Cincin- 
nati, 26  Ohio  St.  280.  For  damage  to  the  abutting  property, 
by  reason  of  the  street  improvement,  the  property  owners 
were  entitled  to  full  compensation,  which  should  have  been 
promptly  made ;  and  if  there  was  not  a  prompt  reparation, 
it  was  proper,  as  an  additional  means  of  making  the  owners 
whole,  to  instruct  the  jury  to  award  interest  on  the  compen- 
sation while  withheld.  The  injuiy  for  which  full  compensa- 
tion was  due,  is  referable  to  the  time  of  the  change  of  the 
grade  in  1872  and  1873;  and  the  interest  in  controversy 
represents  what  the  property  owners  might  have  received, 
for  the  use  of  the  compensation  allowed,  had  the  same  been 
paid  without  delay. 

In  Sutherland  on  Pamages,  it  is  said :  "  It  being  an  ac- 
cepted principle  that  land  taken  for  public  use  should  be 
valued,  and  damages  ascertained,  as  of  the  date  of  the  taking, 
payment  is  then  legally  due,  unless  a  statute  designate  some 
other  time;  and  on  general  principles,  interest  should  be 
given  from  the  time  when  the  principal  should  be  paid ;  or, 
in  other  words,  from  the  time  the  land  owner  was  entitled  to 
compensation."  The  principle,  that  compensation  for  pro- 
perty taken  by  the  public,  shall  either  be  paid  at  the  time  it 
is  taken,  or  paid  with  interest,  or  with  a  fair  allowance  for 
the  use  of  the  property  during  the  time  it  is  withheld,  was 
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declared  by  the  court  in  Railway  Co,  v.  Koblentz^  21  Ohio 
St.  334,  in  which,  at  the  trial  of  the  cause  in  the  common 
pleas,  the  court  instructed  the  jury  to  allow  interest  on  the 
compensation,  from  the  time  the  company  took  possession 
of  the  defendant's  land.  * 

The  Delaware^  Lackawanna  ^  Western  Railroad  Co.  v. 
Burson^  61  Pa.  St.  869,  was  a  case  in  which  proceedings  were 
commenced  in  the  court  of  common  pleas,  for  the  assessment 
of  damages  for  injury  doue  by  the  railroad  company,  in 
locating  and  constructing  a  railroad  through  the  land  of 
Deborah  Burson.  Thompson,  C.  J.,  in  delivering  the  opin- 
ion of  the  court  said :  "  Nor  was  there  error  in  charging  the 
jury  to  allow  intei-est.  If  the  plaintiff  was  entitled  to  com- 
pensation by  reason  of  her  property  being  taken  at  a  par- 
ticular time,  she  was  certainly  entitled  to  interest  as  a 
compensation  for  its  wrongful  detention.  The  company  as 
well  as  the  plaintiff  could  have  had  the  damages  assessed  as 
soon  as  they  pleased  after  locating  the  road,  and  it  was  no 
reason  for  withholding  compensation  that  its  amount  was  un- 
known or  unascertained.  As  the  company  was  the  party  to 
pay,  it  ought  to  have  had  the  amount  ascertained,  and  paid 
it ;  failing  to  do  so,  it  has  no  right  to  complain  at  having  to 
meet  an  incident  of  the  delay  in  the  shape  of  interest." 

In  Parks  v.  Boston^  15  Pick.  198,  the  jury,  in  a  highway 
case,  were  instructed  by  the  judge,  that  the  complainant  was 
entitled  to  recover  the  value  of  the  land  at  the  time  when  it 
was  taken,  with  interest  from  that  time,  subject  to  a  reason- 
able deduction  if  he  were  consequentially  bcQefited  by  the 
widening  of  the  street,  or  with  additional  damages  if  he  were 
consequentially  damnified  by  the  taking  of  a  part  of  his  land 
and  thereby  injuring  the  residue.  "It  is  not,"  declared 
Chief  Justice  Shaw,  "strictly  speaking  an  action  for  dam- 
ages ;  but  rather  a  valuation  or  appraisement  of  an  incum- 
brance created  on  the  plaintiff's  estate,  for  the  use  of  the 
public.  It  is  the  purchase  of  a  public  easement,  the  consid- 
eration for  which  is  settled  by  such  appraisement  only  be- 
cause the  parties  are  unable  to  agree  upon  it.  The  true  rule 
would  be,  as  in  the  case  of  other  purchases,  that  the  price  is 
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due  and  ought  to  be  paid,  at  the  moment  the  purchase  is 
made,  when  credit  is  not  specially  agreed  on.  And  if  a 
piepowder  court  could  be  called  on  the  instant  and  on  the 
spot,  the  true  rule  of  justice  for  the  public  would  be,  to  pay 
the  compensation  with  one  hand,  whilst  they  apply  the  axe 
with  the  other ;  and  this  rule  is  departed  from  only  because 
some  time  is  necessary,  by  the  forms  of  law,  to  conduct  the 
inquiry  ;*and  this  delay  must  be  compensated  by  interest." 

In  making  street  improvements,  the  statute  contemplates 
that  there  shall  be  no  unnecessary  delay  in  compensating 
owners  for  damages  to  abutting  property.  By  section  2304, 
of  the  Revised  Statutes,  when  it  is  deemed  necessary  by  a 
city  to  make  a  public  improvement,  twenty  days'  written 
notice  of  the  resolution  to  make  the  improvement  must  be 
served  upon  the  owners  of  the  abutting  property ;  and  by 
section  2315,  any  such  owner  claiming  that  he  will  sustain 
damages  by  reason  of  the  improvement,  must  within  two 
weeks  after  service  of  such  notice,  file  a  claim  in  writing, 
setting  forth  the  amount  of  damages  claimed.  By  section 
2316,  it  is  provided  that,  at  tlie  expiration  of  the  time  limit- 
ed for  filing  claims  for  damages,  the  council  shall  determine 
whether  it  will  proceed  with  the  proposed  improvement  or 
not,  and  whether  the  claims  for  damages  shall  be.  judicially 
inquired  into  before  commencing,  or  after  the  completion  of 
the  proposed  improvement.  Proceedings  for  the  assessment 
of  damages  before  commencing  the  improvement  are  pre- 
scribed by  the  statute.  And  by  section  2321,  in  all  cases 
where  the  council  determines  to  assess  the  damages  after 
the  completion  of  any  improvement,  it  is  required  that  with- 
in ten  days  after  the  completion  of  such  improvement  writ- 
ten application  shall  be  made  to  the  court  of  common  pleas, 
or  probate  court  of  the  county,  to  assess  the  amount  of  dam- 
ages in  each  particular  case. 

The  defendants  in  error,  and  other  property  owners,  with- 
in the  time  required  by  law,  filed  their  claims  for  damages. 
On  August  29, 1873,  the  city  passed  an  ordinance  to  assess 
a  special  tax  on  real  estate  bounding  on  Eighth  street,  to  pay 
the  cost  and  expense  of  the  improvement,  but,  the  record 
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shows  no  assessment  of  damages  sustained  by  the  owners  of 
abutting  lots  by  reason  of  the  improvement,  and  there  was, 
in  effect,  a  taking  of  property  for  public  use  without  com- 
pensation. Had  the  damages  been  assessed  before  com- 
mencing the  improvement,  the  city  might  have  paid  the 
amount  assessed,  and  no  claim  for  interest  would  then  have 
arisen.  Or,  if  there  had  been  an  assessment  of  the  damages 
within  ten  days  after  the  completion  of  the  improvement, 
there  would  have  been  a  legal  obligation  on  the  part  of  the 
city  to  take  steps  for  the  prompt  payment  of  the  compensa- 
tion awarded,  and  upon  failure  to  do  so,  the  property  owners 
would  have  been  entitled  to  interest  on  the  compensation  as 
long  as  it  was  withheld.  In  the  case  at  bar,  the  injury  to  the 
defendants  in  error  resulted  from  the  change  of  the  estab^ 
lished  grade  of  Eighth  street,  with  a  view  to  which  grade 
they  had  erected  the  buildings  on  the  abutting  lots.  Their 
damages  were  properly  measured  by  the  condition  of  their 
property  immediately  after  the  change  in  the  grade  of  the 
street,  and  the  long  neglect,  which  is  conceded,  to  estimate 
and  pay  those  damages,  should  be  compensated  by  interest. 

To  prevent  their  buildings  from  being  crushed  and  de- 
strpyed  by  the  fill  of  earth  made  in  the  street,  in  front  of 
the  premises,  to  a  height  of  eight  feet  above  the  former  curb 
of  the  street,  the  defendants  in  error  found  it  necessary  to 
construct  a  retaining  wall.  It  was  proper,  we  think,  to  in- 
struct the  jury  to  allow  interest  on  the  reasonable  cost  of 
such  wallf  from  the  time  of  ita  completion. 

Judgment  affirmed. 
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Railboad  Company  v.  MoRBr. 

Eailroad  Company^^uriadietion  cf  courU  oiser — flow  ficquired^Section 
5027,  Rezined  Statutes^  construed — Evidence — Negligence — W?ien  one  is 
liable  for  negligence  of  employee  of  independent  contractor, 

1.  Section  5027,  Revised  Statutes,  prescribing  the  counties  within  which  a 

railroad  company  may  be  sued,  relates  solely  to  the  jurisdiction  of  the 
person,  and  It  Is  not  necessary  that  the  petition  should  state  that  its 
road  passes  into  or  through  the  county  where  the  action  is  brought;  a 
railroad  company,  like  a  natural  person,  submits  itself  to  the  jurisdiction 
of  the  court  by  appearing  for  any  other  purpose  than  to  object  to  such 
jurisdiction. 

2.  Where  a  written  proposition  Is  made  by  one  party,  which,  after  a  parol 

modification  of  some  of  Its  terms  has  been  made,  is  accepted  by  the  other 
party  in  parol,  such  written  proposition  is  the  best  evidence  of  so  much 
of  the  resulting  contract  as  it  contains. 

3.  Ohe  who  causes  work  to  be  done  is  not  liable,  ordinarily,  for  injuries  that 

result  from  carelessness  In  Its  performance  by  the  employees  of  an  inde- 
pendent contractor  to  whom  h6  has  let  the  work,  without  reserying  to 
himself  any  control  over  the  execution  of  it.  But  this  principle  has  no 
application  where  a  resulting  injury,  instead  of  being  collateral  and  flow- 
ing from  the  negligent  act  of  the  employee  alone,  is  one  that  might  have 
been  anticipated  as  a  direct  or  probable  consequence  of  the  performance 
of  the  work  contracted  for,  if  reasonable  care  is  omitted  In  the  course 
of  its  performance.  In  such  case  the  person  causing  the  work  to  be 
done  will  be  liable  though  the  negligence  is  that  of  an  employee  of  an 
independent  contractor. 

(Decided  March  25,  1890.) 

Error  to  the  Circuit  Court  of  Fa3^ette  county. 

The  defendant  in  error,  George  A.  Morey,  brought,  in  the 
Court  f)f  Common  Pleas  of  Fayette  county,  an  action  against 
The  Southern  Ohio  Railroad  Company,  plaintiff  in  eiTor,  to 
recover  damages  claimed  to  have  been  sustained  by  him  on 
account  of  himself  and  horse  falling  into  a  ditch  that  the  plaint* 
iff  in  error  had  caused  to  be  dug  and  left  unguarded,  across 
Water  street,  in  the  town  of  Washington,  in  said  county,  on 
the  night  of  November  9,  1885. 

The  record  discloses  that  the  plaintiff  in  error,  at  the  time 
of  the  accident,  owned  and  operated  a  railroad  which  ran 
through  said  town  of  Washington,  and  occupied  part  of  said 
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Water  street,  with  its  tracks,  and  owned  and  occupied  a  depot 
situate  on  lots  owned  by  it,  that  were  adjacent  to  said  street. 
That  the  ditch  causing  the  injury  had  been  dug  during  the 
day,  the  night  of  which,  the  accident  occurred,  for  the  purpose 
of  laying  tiling  for  a  drain  from  the  depot  above  mentioned  j 
that  the  ditch  was  dug  entirely  across  that  part  of  said  street 
which  was,  or  could  be,  used  for  travel ;  that  it  was  from 
four  to  six  or  seven  feet  deep,  about  two  and  one  half  feet 
wide  at  the  top,  and  about  two  feet  wide  at  its  bottom,  and 
the  earth  from  it  thrown  out  two  or  three  feet  high  on  both 
sides ;  that  the  night  was  very  dark,  and  the  ditch  left  wholly 
unguarded.  That  the  defendant  in  error  having  no  knowl- 
edge that  the  ditch  had  been  dug,  and  without  fault  on  his 
part,  fell  into  it,  together  with  his  horse,  and  thereby  re- 
ceived the  injuries  of  which  he  complained,  and  that  the 
ditch  was,  in  fact,  dug  by  a  man  employed  by  the  firm  of 
li.  P.  Willis  &  Son,  who  did  the  plumbing  work  for  the  depot. 

The  main  contention  between  the  parties  at  the  trial  was 
whether  this  plumbing  was  done  under  such  an  independent 
contract  as  would  exonerate  the  railroad  company  from  lia- 
bility for  the  negligence  of  the  contmctor  and  his  immediate 
servants. 

The  defendant  in  error  recovered  a  judgment  in  the  court 
of  common  pleas,  which  the  circuit  court  affirmed,  and  this 
proceeding  was  brought  to  reverse  both  judgments. 

Any  fui-ther  statement  of  the  facts  requisite  to  a  decision 
of  the  case,  will  be  found  in  the  opinion. 

W.  0.  ITenderson^  (with  whom  were  0.  W.  Fairbanks  and 
Pavey  ^  Pavey^  for  plaintiff  in  error. 

I.  This  was  an  action  against  a  railroad  company.  It  was 
permissible  for  the  plaintiff  to  bring  his  action  ^^in  any 
county  through  or  into  which  such  road  or  line  passes.*' 
Rev.  Stat.,  sec.  5027 ;  otherwise,  see  Rev.  Stat.,  sec.  6026 ; 
Bliss  on  Code  Pleading,  sees.  282,  284.  The  question  as  to 
jurisdiction  was  raised  by  the  demurrer.  The  court  will  not 
take  judicial  notice  of  the  location.  Bolton  v.  Cleveland^  35 
Ohio  St.  319,  321 ;  Brum  v.  Thompson.  2  D.  &  G.  110. 
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II.  The  facts  admitted  by  the  pleadings,  and  the  proof 
offered  and  introduced  by  the  plaintiff  to  make  out  his  case, 
do  not  show,  or  tend  to  show,  that  the  defendant  caused  the 
ditch  in  question  to  be  dug  and  permitted  it  to  remain  with- 
out any  covering.  These  are  substantial  facts,  and  without 
pioof  to  support  them  the  plaintiff  was  not  entitled  to  a  ver- 
dict or  judgment.  Randall  v.  Turner^  17  Ohio  St.  262 ;  Im, 
Co.  v.  McGookey^  88  Ohio  St.  566;  Davis  v.  Bines^  6  Ohio 
St.  478;  Baker  v.  State,  31  Ohio  St.  814,  817;  Clark  v. 
Fry,  8  Ohio  St.  868,  861. 

Van  Deman  ^  Chaffin,  for  defendant  in  error. 

I.  Jurisdiction  was  waived  by  the  demurrer,  motion  and 
the  joining  of  issue  and  trial.     Smith  v.  Hoover,  89  Ohio  St.  ' 
249 ;  Thomas  v.  Penrich,  28  Ohio  St.  55 ;  O'Neal  v.  Blessing, 
U  Ohio  St.  88. 

II.  There  was  no  eri'or  in  excluding  evidence.  Courtright 
V.  Staggers,  16  Ohio  St.  611 ;  Qandolfo  v.  State,  11  Ohio 
St.  114. 

III.  There  was  no  error  in  the  charge  of  the  court.  The 
proprietor  cannot  shield  himself  behind  an  independent  con- 
tractor in  a  case  like  the  one  at  bar.  Shear.  &  Redf .  on  Neg., 
sec.  84;  Field's  -Lawyer's  Briefs,  Vol.  4,  pp.  688,  646,  647 ; 
Wharton  on  Neg.,  sees.  180,  4,  5,  6,  7,  and  8 ;  Addison  on 
Toi-ts,  260,  261;  4  Waite's  A.  &  D.,  p.  780,  786,  786- 
Lowell  v.  Railway  Co.,  84  Am.  Dec.  86 ;  Storrs  v.  City  of 
Utica,  72  Am.  Dec.  489;  Wilson  v.  White,  51  Am.  Rep.  269; 
WaUr  Co.  V.  Ware,  16  Wall.  485 ;  1  Thompson  on  Negli- 
gence, 829,  864 ;  Wood  on  Nuisances,  sec.  248 ;  Carman  v. 
Railway  Co.,  4  Ohio  St.  899 ;  Owathney  v.  Railway  Co.,  12 
Ohio  St.  97 ;  Shindlebeck  v.  Moore,  82  Ohio  St.  274 ;  Circle^ 
ville  V.  Neuding,  41  Ohio  St.  466 ;  Patterson's  R.  A.  L.  167 ; 
Shear.  &  Redf.  on  Neg.,  sees.  461, 452 ;  R.  S.  Ohio,  sec.  4748; 
Railway  Co.  v.  Van  Bom,  1  C.  C.  R.  292;  Tiffin  v.  McCor- 
mack,  84  Ohio  St.  688 ;  Hughs  v.  Railway,  89  Ohio  St.  461 ; 
Banning  v.  Banning,  12  Ohio  St.  487 ;  Way  v.  Langley,  16 
Ohio  St.  892. 

Vol.  XLvn.— 14 
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Bbadbuby,  J.  1.  Plaintiff  in  error  contends  that  section 
5027  Revised  Statutes  prescribing  the  counties  within  Which 
a  railroad  company  may  be  sued,  renders  the  action  local,  and 
to  give  the  court  jurisdiction  of  it,  the  petition  must  show  that 
the  railroad  runs  through  or  into  the  county  where  the  ac- 
tion is  brought,  and  that  if  it  does  not  so  appear,  the  defect 
can  be  reached  by  a  general  demurrer.  In  this  view  we  do 
not  concur.  ^^  The  division  of  personal  actions  into  local 
and  transitory  is  not  known  in  Ohio."  0-enin  v.  Orier^  10 
Ohio  209.  This  doctrine  is  as  applicable  to  our  present 
method  of  procedure  as  it  was  to  that  in  use  in  1840,  when 
it  was  announced  by  this  court.  Section  5027  provides  that : 
^^  An  action  against ....  a  railroad  company,  may  be  brought 
in  any  county  through  or  into  which  such  road  ....  passes." 
This  section,  like  the  other  sections  of  chapter  five  of  the 
code  of  civil  procedure,  that  merely  prescribe  the  county  in 
which  a  defendant  may  be  sued,  relate  only  to  the  jurisdic- 
tion over  the  person.  Neither  a  railroad  company  nor  other 
corporation,  nor  even  a  natural  person,  is  bound  to  appear  in 
an  action  in  obedience  to  a  summons  served  out  of  the  pre- 
scribed county.  It  is  a  privilege,  however,  that  is  personal, 
and  may  be  waived ;  and  this  court  has  uniformly  held,  that 
a  defendant  by  appearing  in  court,  and,  without  objecting  to 
its  juiisdiction  over  his  person,  invoking  any  action  in  the 
cause,  waives  this  privilege,  and  submits  his  person  to  the 
jurisdiction  of  the  court.  Harrington  v.  Heaih^  15  Ohio  483, 
487-8 ;  Oilliland  v.  Sellen,  2  Ohio  St.  228 ;  Wood  v.  O'Fer- 
rail,  19  Ohio  St.  427  ;  Thomas  v.  Penrichy  28  Ohio  St.  65 ; 
Fitzgerald  v.  Cross,  80  Ohio  St.  450 ;  O'Neal  v.  Blessing,  84 
Ohio  St.  83 ;  Handy  v.  Insurance  Co.,  37  Ohio  St.  866 ;  EUioU 
V.  Lawhead,  43  Ohio  St.  171. 

The  plaintiff  in  error  not  only  appeared  without  objecting 
to  the  jurisdiction  of  the  court  of  common  pleas  over  its  per- 
son, but  moved  to  strike  from  the  petition  certain  averments 
deemed  by  it  to  be  objectionable,  and  on  that  motion  being 
overruled,  filed  a  general  demurrer  to  the  petition,  which 
being  in  turn  ovenuled,  it  filed  an  answer  and  went  to  trial 
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upon  the  meritB.  It  thus,  in  the  most  ample  manner,  sub- 
mitted its  person  to  the  jurisdiction  of  the  court. 

2«  After  the  plaintiff  below  had  introduced  his  evidence, 
counsel  for  the  railroad  company  moved  the  court  to  arrest 
it  from  the  jury,  and  to  direct  a  verdict  in  its  favor,  on  the 
giound  that  it  did  not  tend  to  prove  the  facts  in  issue.  This 
motion  was  overruled  and  this  ruling  is  now  before  us  for 
review.  The  only  controverted  averment  of  the  petition 
which  it  is  contended  the  evidence  did  not  tend  to  prove,  is 
that  which  states  that  the  plaintiff  in  error,  defendant  below, 
caused  the  ditch  to  be  dug.  That  the  plaintiff  in  error 
owned  the  lots  upon  which  the  depot  stood,  and  used  and 
occupied  the  depot,  was  averred  in  the  petition  and  not  de- 
nied by  the  answer;  the  evidence  of  the  plaintiff  below 
showed  that  the  ditch  was  dug  for  the  purpose  of  di-aining 
the  depot,  and  that  the  agent  of  the  railroad  company  was 
present  and  knew  that  it  was  being  done.  This  we  think 
Hot  only  tended  to  prove  that  the  railroad  company  caused 
the  ditch  to  be  dug,  but  was  sufficient  to  establish  that  fact 
prima  facie  at  least.  One  observing  a  ditch  freshly  dug  and 
extending  from  a  valuable  building  to  a  lower  level,  on  being 
informed  that  it  was  to  be  used  for  the  purpose  of  draining 
the  building,  would  be  fully  justified  in  inferring  from  those 
facts  that  the  owner  of  the  building  caused  the  ditch  to  be 
dug. 

8.  The  plaintiff  in  error,  in  attempting  to  show  that  the 
ditch  was  dug  by  an  independent  contractor,  for  whose  neg- 
ligence it  was  not  responsible,  offered  evidence  tending  to 
prove  that  it  was  dug  by  R.  P.  Willis  &  Son,  gas  fitters  and 
plumbers,  of  Springfield,  Ohio,  in  putting  the  water-olosets, 
urinals,  etc.,  in  the  depot.  It  was  shown  that  this  firm  had 
submitted  to  the  railroad  company  a  written  proposition, 
containing  the  terms  on  which  they  would  perfoi-m  the  work, 
and  that,  with  two  parol  modifications,  it  was  accepted  in 
parol  by  the  railroad  company  and  the  work  awarded  to 
them.  Counsel  for  the  railroad  company  then  attempted  to 
prove  by  parol  this  entire  contract.  To  this  objection  was 
made  by  counsel  for  plaintiff  below,  on  the  ground  that  the 
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written  proposition,  in  so  far  as  it  contained  the  terms  of  the 
contract,  was  the  best  evidence  thereof ;  this  view  was  adopted 
by  the  court  and  the  parol  evidence  excluded.  In  this  there 
was  no  error.  A  contract  may  rest  partly  in  writing  and 
partlj'^  in  parol ;  and  in  that  case,  while  the  part  resting  in 
parol  must  of  necessity  be  proved  by  parol,  nevertheless,  the 
writing  itself  is  the  best  evidence  of  the  part  thei*eof  which 
it  contains.  Tliis  proposition  rests  not  only  upon  principle* 
but  is  supported  by  numerous  authorities,  only  a  limited 
number  of  which  need  to  be  cited.  2  Parsons  on  Cont.,  55S ; 
Sewing  Machine  Co.  v.  Anderson^  28  Minn.  67 ;  Thurston  v* 
Ludwiff^  6  Ohio  St.,  1-8. 

4.  The  record  discloses  a  number  of  other  questions  that 
counsel  for  the  railroad  company  propounded  to  its  witnesses, 
but,  except  in  two  instances,  the  testimony  the  witness  was 
expected  to  give  does  not  appear  at  all,  and  in  the  other  two 
only  inferentially  as  follows :  "  The  defendant  proposing  to 
prove  that  R.  P.  Willis  &  Son  had  never  done  any  work  for 
defendant,  as  its  agent  or  servant,  asked  the  following  ques- 
tion of  John  S.  Willis :  Did  you  ever  do  any  work  for  The 
Ohio  Southern  Railroad  Company,  as  the  agent  or  servant  of 
said  company  ?  " 

This  question  was  objected  to  by  counsel  for  plaintiff  be- 
low and  ruled  out  by  the  court,  to  which  exception  was  taken. 
Conceding  that  the  introduction  to  the  question  sufficiently 
states  what  counsel  expected  to  prove  by  the  witness,  yet 
there  was  no  error  in  the  ruling  of  the  court,  for  the  question 
was  leading  in  form ;  but  had  it  been  free  from  fault  in  this 
respect,  yet  the  evidence  to  be  given  in  response  to  it,  as  in- 
dicated by  the  introduction,  was  not  competent.  It  was  not 
the  province  of  the  witness  to  state  whether  or  not  the  firm 
of  R.  P.  Willis  &  Son  was  the  agent  or  servant  of  the  rail- 
road company  in  what  they  did,  that  depended  upon  the  con- 
tract under  which  they  operated.  It  was  competent  for  the 
witness  to  state  the  terms  of  the  contract  in  so  far  as  they 
could  be  established  by  parol,  but  the  relation  which  they 
bore  to  their  employers  was  a  question  for  the  jury,  under 
proper  instructions  from  the  court. 
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6.  The  only  serious  question  in  the  case  is  presented  bj 
charges  given  or  refused  by  the  court. 

The  court  among  other  things  charged  the  jury  as  fol- 
lows: 

**  If  the  necessary  or  probable  effect  of  the  performance  of 
the  work  would  be  to  injure  third  persons,  or  create  a  nui- 
sance, then  the  defendant  is  not  relieved  from  liability,  be- 
cause the  work  was  done  by  a  contractor  over  which  it  had 
no  control  in  the  mode  and  manner  of  doing  it." 

To  this  the  plaintiff  in  eiTor  excepted. 

The  question  is  here  presented  whether  the  owner  of  real 
estate,  who  causes  work  to  be  done  in  relation  to  it,  the  proba- 
ble consequences  of  the  performance  of  which  will  be  to  eji- 
danger  others  or  to  create  a  nuisance,  can  shift  from  himself  all 
responsibility  for  these  probable  consequences  by  letting  the 
work  to  an  independent  contractor  over  whom  he  reserves 
no  control?  Will  a  sound  public  policy  permit  this  to  be 
done  ?  If  so,  then  we  may  expect  the  prudent  proprietor, 
when  he  has  work  to  be  done  which  involves  these  probable 
consequences,  to  provide  for  its  performance  by  a  carefully 
guarded  contract  by  which  he  retains  no  control  over  it 
whatever. 

The  case  of  Clark  v.  JVy,  8  Ohio  St.  858,  is  relied  upon 
by  counsel  for  plaintiff  in  error.  In  that  case  the  owner  of 
a  lot  in  the  city  of  Toledo,  being  about  to  construct  a  build- 
ing on  it,  let  the  contract  for  its  construction  to  a  builder  and 
yielded  to  him  during  the  entire  period  covered  by  the  con- 
struction the  exclusive  possession  and  control  of  the  premises* 
The  plan  of  the  building  and  the  contract  for  its  construction 
*  contemplated  an  excavation  for  an  area  extending  six  feet 
into  the  street,  which  was  about  eighty  feet  wide,  and  the 
record  leaves  it  in  doubt  whether  the  excavation  extended 
out  to  the  traveled  sidewalk  or  not,  and  it  nowhere  appears 
that  it  caused  any  material  interruption  of  or  inconvenience 
to  transit  along  the  street  by  the  public.  The  excavation 
was  made  by  a  sulxjontractor,  and  Fry,  without  fault,  fell  in- 
to it,  receiving  injuries  therefrom,  for  which  he  brought  suit. 
Clark  set  up  the  contract  in  defense  of  the  action,  under  that 
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state  of  facts.  The  trial  court  charged  the  jury  that  the  ex- 
cavation was  unlawful  and  created  a  nuisance,  for  which  Clark 
was  liable.  This  was  held  to  be  error.  The  question  in- 
volved in  that  part  of  the  charge  in  this  case  now  under 
consideration,  was  not  discussed  by  the  court  in  Clark  v.  Fry^ 
supra.  The  court  there,  indeed,  laid  down  the  rule,  that 
where  the  thing  to  be  done  under  the  contract  was  unlawful 
or  necessarily  injurious  to  third  persons,  the  employer  as 
well  as  the  employee  would  be  liable  for  an  injury  resulting 
therefrom,  but  there  was  nothing  in  the  issues  made  by  the 
pleadings  or  in  the  charge  of  the  court  that  presented  the 
questions  which  are  raised  by  the  charge  of  the  court  now 
under  review.  That  one  upon  whom  the  law  devolves  a 
duty  cannot  shift  it  over  upon  another  so  as  to  exonerate 
himself  from  the  consequences  of  its  non-performance  is,  we 
think,  quite  clear.  S.  &  R.  on  Neg.,  sees.  174-176 ;  Railroad 
V.  Van  Bom,  1  Circuit  Ct.  Rep.  292;  Wood's  Master  &  Ser- 
vant,  seci  316 ;  Wharton  on  Negligence,  sec.  186.  And  we 
think  it  equally  clear  that  the  law  devolves  upon  every  one 
about  to  cause  something  to  be  done,  which  will  probably  be 
injurious  to  third  persons,  the  duty  of  providing  that  reason- 
able care  shall  be  taken  to  obviate  those  probable  consequences. 
Tn  this  class  of  cases  the  doctrine  of  respondeat  superior 
has  no  application,  his  liability  is  based  upon  the  principle 
that  he  cannot  set  in  operation  causes  dangerous  to  the  per- 
son or  property  of  others,  without  taking  all  reasonable  pre* 
cautions  to  anticipate,  obviate  and  prevent  these  probable 
consequences.  This  doctrine  was  recognized  by  Judge  Mc- 
Ilvaine  in  Hughes  v.  Railroad  Co.,  39  Ohio  St.  476,  in  the 
following  language :  "  The  employer  cannot  relieve  himself  • 
from  liability,  by  contracting  with  others  for  the  performance 
of  work,  where  the  necessary  or  probable  effect  of  the  perfor- 
mance of  the  work  would  injure  third  persons."  Carman 
v.  Railroad  Co.,  4  Ohio  St.  399 ;  Circleville  v.  Neuding,  41 
Ohio  St.  465 ;  Bower  v.  Peate,  1  Queen's  Bench  Division,  321, 
The  court  also  charged  the  jury  as  follows : 
'^  The  making  of  an  excavation  across  a  public  highway, 
which  materially  interferes  with  public  travel,  is  an  unlaw- 
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ful  act,  unless  authorized  by  proper  authority,  and  this,  be- 
cause such  excavation  creates  a  nuisance.  If  the  defendant 
caused  such  an  excavation  to  be  made,  it  cannot  shield  it- 
self from  liability  if  injuiy  resulted  to  peraons  traveling 
upon  such  highway,  because  they  had  the  excavation  made 
by  independent  contractors  over  whom  they  had  no  control, 
unless  it  caused  all  reasonable  precautions  to  be  taken  to 
prevent  such  injury." 

This  proposition  also  is  claimed  to  be  in  conflict  with  rule 
laid  down  by  the  court  in  Clark  v.  -Fry,  9upra.  This  may  be 
true  if  it  is  so  regarded  as  the  enunciation  of  a  general  propo- 
sition applicable  to  all  excavations  made  in  a  public  highway, 
or  even  to  all  ditches  dug  across  them ;  but  the  doctrine  of 
Clark  V.  JPry,  is  not  to  be  extended  beyond  the  facts  upon 
which  it  rests. .  Since  that  case  (^Clark  v^  Fry^  supra^  arose, 
the  legislature  has  declared  it  to  be  an  offense  to  obstruct  a 
highway,  street  or  alley.  Section  6921,  Revised  Statutes. 
Notwithstanding  this  statute,  however,  we  do  not  want  to  be 
understood  as  holding,  that  in  all  cases  where  an  excavation  is 
made  in  a  highway,  street  or  alley,  it  necessarily  constitutes  a 
nuisance.  The  issues  in  the  case  before  us,  however,  were 
widely  different  from  those  in  Clark  v.  JPry,  supra^  as  was  the 
extent  and  character  of  the  excavation.  In  the  case  before 
us  the  only  question,  except  as  to  the  amount  of  damages, 
submitted  to  the  jury,  was  whether  or  not  the  railroad  com- 
pany caused  the  excavation  to  be  made.  The  record  discloses 
that  no  contention  was  in  fact  had  over  any  other  material 
fact.  That  the  ditch  causing  the  accident  extended  entirely 
across  the  highway  was  not  disputed,  and  from  its  depth  and 
width  it  could  not  be  otherwise  than  highly  dangerous  to 
every  one  who  might  in  the  night  time  pass  along  the  street 
across  which  it  was  dug,  and  the  language  of  the  court  must 
be  consti'ued  in  connection  with  the  undisputed  facts,  the 
issue  being  tried  and  the  evidence  material  to  it.  There  was 
evidence  tending  to  show  that  the  plan  of  the  work  prepared 
by  the  engineer  of  the  railroad  contemplated  that  the  drain 
would  cross  the  street  at  this  particular  point.  The  ditch 
was  dug  in  the  usual  way  and  the  agent  of  the  defendant  at 
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Washington  had  full  knowledge  of  the  place  where  and  the 
manner  in  which  it  was  being  dug.  The  chief  engineer  who 
let  the  contract  testified  that  he  did  not  at  the  time  know  of 
the  existence  of  the  street.  This  was  no  excuse ;  he  was 
bound  to  take  notice  of  public  highways;  but  it  is  a  strong 
circumstance  tending  to  show  that  the  raili'oad  company 
caused  the  ditch  to  be  dug  and  left  exposed  in  the  manner  in 
which  it  was  in  fact  done ;  it  was  supposed  by  them  to  be  on 
their  own  premises,  and  that  no  duty  rested  on  them  toward 
travelers  who  might  intrude  themselves  there.  On  no  other 
theory  can  the  indifference  of  all  who  were  concerned  in 
digging  the  ditch  and  leaving  it  exposed  be  explained.  It 
would  have  been  criminally  careless  in  them  to  have  left 
over  night  in  a  highway,  known  by  them  to  be  such,  a  pitfall 
so  dangeix)us  as  this  was  shown  to  be. 

There  was  evidence,  therefore,  from  which  the  jury  could 
find  that  the  railroad  caused  this  ditch  to  be  dug  in  the  par- 
ticular manner  that  the  work  was  done,  and  if  the  jury  so 
found,  it  was  liable  for  the  consequences,  whether  it  did  so  by 
its  own  servants  or  by  the  hand  of  an  independent  contractor. 

^^  A  ditch  cannot  be  dug  in  a  public  street  and  left  open 
and  unguarded  at  night  without  imminent  danger  of  such 
casualties.  If  they  do  occur,  who  is  the  author  of  the  mis- 
chief ?  Is  it  not  he  who  causes  the  ditch  to  be  dug,  whether 
he  does  it  with  his  own  hands,  employs  laborers  or  lets  it  out 
by  contract  ?  If  by  contract,  then  I  admit  that  the  contract- 
or must  respond  to  third  parties,  if  his  servants  or  laborers 
are  negligent  in  the  immediate  execution  of  the  work.  But 
the  ultimate  superior  or  proprietor  first  determines  that  the 
excavation  shall  be  made,  and  then  he  selects  his  own  contrac- 
tor. Can  he  escape  responsibility  for  putting  a  public  street 
in  a  condition  dangerous  for  travel  at  night  by  interposing  the 
contract  which  he  himself  has  made  for  the  veiy  thing  which 
creates  the  danger  ?  I  should  answer  this  question  in  the 
negative."  Comstock,  J.,  in  StorrB  v.  City  of  Utiea^  17  N. 
Y.  108 ;  Chieago  v.  Bobbins,  2  Black,  418. 

"  Where  the  obstruction  or  defect  caused  or  created  in  the 
street  is  purely  coUuteral  to  the  work  contracted  to  be  done, 
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and  is  entirely  the  result  of  the  wrongful  acts  of  the  con- 
tractor or  his  workman,  the  rule  is  that  the  employer  is  not 
liable ;  but  where  the  obstruction  or  defect  which  occasioned 
the  injury  results  directly  from  the  acts  which  the  contract- 
or agrees  and  is  authorized  to  do,  the  person  who  employs 
the  contractor  and  authorizes  him  to  do  those  acts  is  equally 
liable  to  the  injured  party."  Bobbins  v.  Ohicago^  4  Wall.  667. 
There  was  no  error  in  the  charge. 

Judgment  affirmed. 
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City  of  Cincinnati  v,  Shebikb. 

Mwnicipai  Corpor<ttion9^Public  ImprovementB—When  Prcperty  Owner 
Entitled  to  Damagee-^Practice. 

1.  The  provision  contained  in  section  2327  of  the  Revised  Statutes,  that 

the  proceedings  with  respect  to  public  improvements  by  municipal 
corporations  **  shall  be  strictly  construed  in  favor  of  the  owner  of  the 
property  assessed,  or  injured,  as  to  the  limitations  on  assessment  of 
private  property,  and  compensation  for  damages  sustained,''  requires 
that  a  strict  construction  be  placed  upon  those  proceedings  by  which 
It  is  sought  to  deprive  tho.  owner  of  his  right  to  damages  for  property 
taken  for,  or  injured  by  the  improvement;  and  in  order  to  create  a  for- 
feiture or  bar  of  his  claim,  it  must  appear  that  the  conditions  upon 
which  such  forfeiture  or  bar  depends,  have  been  strictly  performed. 

2.  Section  2304  of  the  Revised  Statutes  requires  that,  '*  when  it  is  deemed 

necessary  by  a  city  or  village  to  make  a  public  improvement,  the  coun- 
cil shall  declare,  by  resolution,  the  necessity  of  such  improvement,  and 
shall  give  twenty  days  written  notice  of  its  passage  to  the  owners  of 
the  property  abutting  upon  the  improvement, who  may  be  resi- 
dents of  the  county,  and  publish  the  resolution  not  less  than  two  nor 
more  than  four  consecutive  weelcs,  in  some  newspaper  published  and 
of  general  circulation  in  the  corporation.''  In  cities  of  the  first  grade 
of  the  first  class,  tlie  power  to  serve  and  publish  such  notice,  was  in 
1884  vested  in  the  board  of  public  works,  now  in  the  board  of  public 
affairs.  The  duty  enjoined  by  section  2315  upon  the  owner  of  abut- 
ting  property  who  claims  damages  by  reason  of  the  improvement,  is, 
that  he  shall  file  his  claim  with  the  clerk  of  the  corporation  '*  within 
two  weeks  after  the  service  or  completion  of  the  publication  of  the 
notice  mentioned  in  section  2304;"  and  if  he  fail  to  do  so^  he  shall 
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be  deemed  to  have  waived  the  same,  and  be  barred  from  receiving  dam- 
ages. Held :  To  bar  the  property  owner  of  his  damages,  the  require- 
ments 'of  section  2304  with  respect  to  the  notice,  must  be  strictly 
complied  with.  It  is  essential  that  the  notice  given  him  of  the  passage 
of  the  resolution  declaring  the  necessity  of  the  improvement,  be  a 
written  notice,  served  or  authorized  by  the  proper  board. 
8.  Where,  in  a  proceeding  to  assess  damages  under  section  2318  of  the  Re- 
vised Statutes,  the  municipal  corporation  makes  the  owner  of  property 
abutting  upon  the  Improvement,  who  had  filed  bis  claim  for  damages 
with  the  clerk  of  the  corporation,  a  party  to  the  application  for  the 
jury  therein  provided  for,  and  submits  the  assessment  of  his  damages 
to  the  determination  of  the  jury,  and  a  verdict  Is  returned  in  his  favor 
for  the  amount  proven,  the  corporation  cannot  then,  in  that  proceed- 
ing, defeat  his  right  to  the  damages  so  assessed  him,  on  the  ground 
that  he  waived  the  same,  and  is  barred  from  receiving  damages,  by 
reason  of  his  failure  to  file  his  claim  within  the  time  prescribed  by  law. 

(Decided  March  25,  ISM.) 

Ebrob  to  the  Circuit  Court  of  Hamilton  county. 

The  Common  Council  of  the  city  of  Cincinnati,  on  the 
Slst  (lay  of  March,  1884,  adopted  a  resolution,  on  the  re- 
commendation of  the  board  of  public  works,  declaring  it 
necessary  to  improve  Hunt  street,  in  said  city,  by  grading, 
setting  curbs  and  crossings,  flagging  and  paving  gutters,  and 
macadamizing  the  roadway,  in  accordance  with  certain  plans, 
profiles  and  specifications ;  the  expense  of  said  improvement, 
to  be  assessed  per  front  foot,  upon  the  property,  bounding 
and  abutting  thereon.  The  defendant  in  eiTor,  Frederick 
Sherike,  who  was  then,  and  thereafter  continued  to  be,  the 
owner  of  a  lot  of  land  bounding  and  abutting  upon  the  im- 
provement as  proposed,  claiming  that  he  would  sustain  dam- 
ages by  reason  of  the  improvement,  filed  his  claim  in  writing 
with  the  clerk  of  the  corporation,  setting  forth  the  amount 
of  the  damages  claimed,  with  a  general  description  of  the 
property,  to  which,  he  claimed,  the  injury  would  accrue.  A 
number  of  other  persons,  owning  property  abutting  upon  the 
contemplated  improvement,  also  filed  like  claims  for  dam- 
ages. On  the  27  th  day  of  Februaiy,  1885,  the  council  duly 
passed  an  ordinance  to  improve  Hunt  street,  as  specified  in 
the  resolution  previously  adopted,  declaring  the  necessity  for 
such  improvement.    The  ordinance  provided  that  the  dam- 


Digitized  byLjOOQlC 


JANUARY  TERM,  1890.  219 

City  of  Cincinnati  v.  Sherika. 

ages  to  the  owners  of  abutting  property  who  had  filed  claims 
for  damages  by  reason  of  the  improvement,  should  be  deter- 
mined before  commencing  the  improvement,  and  directed 
the  city  solicitor  to  proceed  to  have  the  amount  of  the  dam- 
ages ascertained  without  delay.  On  the  28th  day  of  Novem- 
ber, 1885,  the  solicitor  filed  in  the  Court  of  Common  Pleas 
of  Hamilton  county  his  written  application  for  a  jury  to  in- 
quire into  and  assess  the  damages. 

A  jury  was  duly  impaneled,  evidence  was  given  by  the 
defendant  in  error,  and  the  other  claimants,  tending  to  prove 
the  amounts  of  their  damages  respectively,  and  a  general 
verdict  was  returned  by  the  jury,  assessing  the  damages  of 
the  defendant  in  error,  and  of  each  of  the  other  claimants. 
The  verdict,  so  far  as  it  relates  to  the  defendant  in  error,  is 
as  follows : 

*^  We,  the  jury  impaneled  and  sworn  in  this  proceeding  to 
inquire  into  and  assess  in  each  case  separately,  the  actual 
damages  to  the  property  of  the  respective  defendants  de- 
scribed in  the  petition,  to  be  occasioned  by  the  improvement 
of  Hunt  street,  under  Ordinance  No«  8604  of  the  Common 
Council  of  Cincinnati,  passed  February  27,  1885,  to  the 
grade  established  by  ordinance  of  said  city,  passed  April  24, 
1874,  and  including  the  right  of  an  easement  in  the  lands  of 
said  defendants,  respectively,  abutting  and  immediately  con- 
tiguous to  said  street,  necessary  for  the  purpose  of  making 
thereon  a  sloping  fill,  sufficient  to  afford  lateral  support  to 
said  street,  when  improved  as  aforesaid,  do  find  and  assess 
the  said  actual  damages  to  the  property  of  said  respective 
defendants,  described  in  the  petition,  to  be  as  follows,  to 
wit: 

^*  To  Frederick  Sherike,  premises  being  105  feet  front,  on 
the  west  side  of  Hunt  street,  by  150  feet  deep,  the  sum  of 
eight  hundred  (*800)  dollars." 

The  following  special  verdict  was  also  returned  by  the 
jury,  viz., 

^'  Special  verdict  as  to  the  property  of  Frederick  Sherike. 
Questions  to  be  answered  by  the  jury: 
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1.  When  was  Frederick  Sherike  served  with  notice  of  the 
passage  of  the  resolution  to  improve  ? 

A.  Upon  the  22d  day  of  May,  1884. 

2.  When  did  Frederick  Sherike  file  his  claim  for  damages 
for  his  property  ? 

A.  Upon  the  5th  day  of  March,  1886. 

3.  What,  if  any,  will  be  the  amount  of  actual  damages  to 
the  property  of  Frederick  Sherike  by  the  grading  of  Hunt 
street,  to  grade  established  by  the  ordinance  of  April  24, 
1874? 

A.  Eight  hundred  dollars." 

Upon  the  motion  of  the  city,  the  court  vacated  the  gene- 
ral verdict  so  far  as  it  related  to  the  defendant  in  enx)r,  for 
the  reason,  as  stated  in  the  record,  that  his  case  was  fully 
covered  by  the  special  verdict;  and  rendered  judgment 
against  him  on  the  special  verdict,  on  the  ground,  that  it  ap- 
peared therefrom,  that  his  claim  for  damages  was  not  filed 
within  the  time  allowed  by  law,  that  is,  within  two  weeks 
after  the  22d  day  of  May,  1884.  To  this  action  of  the  court 
the  defendant  in  error  duly  excepted,  and  his  bill  of  excep- 
tions in  that  behalf  was  allowed,  which  purports  to  set  out 
all  of  the  evidence  and  proceedings.  The  bill  of  exceptions 
shows  that  defendant  in  error,  among  other  things,  gave  evi- 
dence to  prove  the  amount  of  his  damages,  and  tending  to 
prove  that  the  actual  damage  to  his  premises  by  reason  of 
the  improvement,  would  amount  to  eight  hundred  dollars. 

The  only  evidence  offered  by  the  city  is  stated  in  the  bill 
of  exceptions  as  follows : 

^^  Thereupon  the  plaintiff,  to  maintain  the  issue  on  its  part, 
offered  testimony  showing  that  the  defendant  Frederick  Sher- 
ike was  served  with  notice  of  the  passage  of  the  resolution 
to  improve  Hunt  street  upon  the  22d  day  of  May,  1884. 

^^  And  that  said  defendant  filed  his  claim  for  damages  for 
his  property  upon  the  5th  day  of  March,  1885." 

Sherike  prosecuted  error  to  the  circuit  court,  where  the 
judgment  of  the  court  of  common  pleas  was  reversed,  and 
judgment  rendered  in  his  favor  for  the  damages  assessed  him 
by  the  verdict ;  and  the  city,  by  this  proceeding,  seeks  to 
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have  the  judgment  of  the  circuit  court  reversed,  and  that 
of  the  commoa  pleas  affirmed. 

JBarstmah^  Sadden^  Galvin  ^  Van  Sam^  for  plaintiff  in 
error. 

Baker  ^  Goodhue^  for  defendant  in  error. 

Williams,  J.  The  claim  of  the  plaintiff  in  error  is,  that 
at  the  hearing  in  the  court  of  common  pleas,  before  the  jury 
impaneled  to  assess  the  damages  upon  the  claims  filed  with 
the  city  clerk,  by  the  owners  of  property  abutting  on  the 
proposed  improvement,  the  evidence  proved,  and  the  jury 
found,  that  on  the  22d  day  of  May,  1884,  the  defendant  in 
error  was  served  with  notice  of  the  passage,'  by  the  city  coun- 
cil, of  the  resolution  declaring  the  necessity  for  the  improve- 
ment, and  his  claim  for  damages  was  not  filed  with  the  city 
clerk  until  the  5th  day  of  March,  1885 ;  and,  as  ifc  thus  ap- 
peared, that  more  than  two  weeks  intervened  between  those 
dates,  his  right  to  the  damages  awarded  him  by  the  verdict 
of  the  jury,  for  the  injury  that  would  be  occasioned  to  his 
abutting  property,  by  reason  of  the  improvement,  was  waived 
and  forfeited. 

This  claim  is  based  upon  the  provisions  of  sections  2304 
and  2815  of  the  Revised  Statutes,  which  are  as  follows : 

Section  2804.  '*  When  it  is  deemed  necessary  by  a  city  or 
village  to  make  a  public  improvement,  the  council  shall  de- 
clare, by  resolution,  the  necessity  of  such  improvement,  and 
shall  give  twenty  days  written  notice  of  its  passage  to  the 
owners  of  the  property  abutting  upon  the  improvement,  or 
to  the  persons  in  whose  names  it  may  be  assessed  for  taxation 
upon  the  tax  duplicate,  who  may  be  residents  of  the  county, 
and  publish  the  resolution  not  less  than  two  nor  more  than 
four  consecutive  weeks,  in  some  newspaper  published  and  of 
general  circulation  in  the  corporation ;  provided,  that  in  case 
of  sewers,  the  twenty  days'  written  notice  to  the  owners  of 
abutting  property,  or  to  the  persons  in  whose  names  the 
abutting  property  is  assessed,  shall  not  be  required;  and, 
provided,  that  when  there  is  no  newspaper  published  in  such 
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village,  written  notice  shall  be  posted  in  twelve  public  places 
in  the  village ;  and  all  plans  and  profiles  relating  to  the  im* 
provement  shall  be  recorded  and  kept  on  file  in  the  office  of 
the  city  civil  engineer  or  clerk,  and  open  to  the  inspection  of 
all  parties  interested ;  and  council  may  appoint  a  person  to 
serve  the  notice  provided  for  by  tliis  section,  who  shall  make 
a  return  of  the  time  and  manner  of  such  service,  and  verify 
the  same  by  affidavit  which  shall  be  filed  with  the  clerk  of 
the  corporation,  and  the  same,  or  a  certified  copy  tliereof, 
shall  be  prima  facie  evidence  of  the  service  of  the  notice  as 
therein  stated ;  provided,  that  in  cities  of  the  first  grade  of 
the  first  class,  the  power  to  serve  and  publish  such  notice 
shall  be  vested  in  the  board  of  city  commissioners,  provided 
for  in  the  second  chapter  of  this  division." 

Section  2816.  **  An  owner  of  a  lot,  or  of  land,  bounding 
or  abutting  upon  a  proposed  improvement,  claiming  that 
he  will  sustain  damages  by  reason  of  the  improvement,  shall, 
within  two  weeks  after  the  service  or  the  completion  of  the 
publication  of  the  notice  mentioned  in  section  2304,  file  a 
claim  in  writing,  with  the  clerk  of  the  corporation,  setting 
forth  the  amount  of  the  damages  claimed,  together  with  a 
general  description  of  the  property  with  respect  to  which  it 
is  claimed  the  injury  will  accrue ;  an  owner  who  fails  to  do  so 
shall  be  deemed  to  have  waived  the  same,  and  shall  be  barred 
from  filing  a  claim  or  receiving  damages ;  and  this  .provision 
shall  apply  to  all  damages  which  will  obviously  result  from 
the  improvement,  but  shall  not  deprive  the  owner  of  his  right 
to  recover  other  damages  arising,  without  his  fault,  from  the 
acts  of  the  corporation,  or  its  agent ;  provided,  that  if  sub- 
sequent to  the  filing  of  such  claim,  the  owner  sells  the  pro- 
perty, or  any  part  thereof,  the  assignee  shall  have  the  same 
right  to  damages  which  the  owner  would  have  had  without 
the  transfer." 

The  rule  by  which  these  sections  are  to  be  construed,  is 
found  in  section  2827,  which  provides,  **  Proceedings  with 
respect  to  improvements  shall  be  liberally  construed  by  the 
councils  and  courts,  to  secure  a  speedy  completion  of  the 
work,  at  reasonable  cost^  and  the  speedy  collection  of  the 
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assessment  after  the  time  has  elapsed  for  its  payment,  and 
merely  formal  objections  shall  be  disregarded ;  but  the  pro- 
ceedings sha^  be  strictly  construed  in  favor  of  the  owner  of 
the  property  assessed  or  injured,  as  to  the  limitations  on  as- 
sessment of  priyate  property,  and  compensation  for  damages 
sustained/' 

The  last  clause  of  this  section,  plainly  requires,  that  a 
strict  constniction  be  placed  upon  the  proceedings  by  which 
it  is  sought  to  deprive  the  owner  of  his  right  to  damages  for 
property  taken  for,  or  injured  by,  the  improvement ;  and, 
therefore,  in  order  to  create  a  forfeiture  of  his  claim  for  dam- 
ages, it  must  appear  that  the  conditions  upon  which  such 
forfeiture  depends,  have  been  strictly  performed.  The  duty 
enjoined  by  section  2815,  upon  the  owner  of  property  abut- 
ting upon  the  improvement,  who  claims  that  he  will  sustain 
damages  by  reason  of  the  improvement,  is,  that  he  shall  file 
with  the  clerk  of  the  corporation,  his  claim  for  damages, 
within  two  weeks  after  the  service  or  completion  of  the  pub- 
lication of  the  notice  mentioned  in  section  2304 ;  and  it  is 
only  when  he  fails,  for  the  period  specified,  after  %uch  notice 
has  been  given,  to  so  file  his  claim,  that  he  shall  be  deemed 
to  have  waived  the  same,  and  be  barred  from  receiving  dam- 
ages. Hence,  to  establish  the  bar,  and  create  the  forfeiture, 
the  requirements  of  section  2804,  with  regard  to  the  notice, 
must  be  strictly  complied  with. 

That  section  requires,  as  we  have  already  seen,  that  when 
it  is  deemed  necessary  by  a  city  or  village  to  make  a  public 
improvement,  the  council  shall  declare,  by  resolution,  the  ne- 
cessity of  such  impi-ovement,  and  shall  give  twenty  days 
written  notice  of  its  passage,  to  the  owners  of  property  abut- 
ting upon  the  improvement,  who  may  be  residents  of  the 
county,  and  publish  the  resolution,  not  less  than  two,  nor  more 
than  four  consecutive  weeks  in  some  newspaper  published,  and 
of  general  circulation  in  the  corporation ;  and  by  the  last  clause 
of  Ae  section  it  is  provided,  that  in  cities  of  the  first  grade 
of  the  first  class,  the  power  to  serve  and  publish  such  notice 
shall  be  vested  in  the  board  of  city  commissioners.  At  the 
time  these  proceedings  were  had,  section  2281,  as  amended 
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March  8, 1880,  (77  Ohio  L.  85),  was  in  force,  which  conferred 
upon  the  board  of  public  works,  the  powers  and  duties  per- 
taining to  the  board  of  city  commissionera. 

In  order  to  make  the  failure  of  an  abutting  property  owner 
to  file  his  claim,  a  bar  to  his  right  to  the  damages  done  his 
property  by  the  improvement,  it  is  essential  that  the  notice 
given  him  of  the  passage  of  the  resolution  declaring  the  ne- 
cessity of  the  improvement,  be  a  written  notice,  and  served, 
or  at  least  authorized  by  the  proper  authority.  The  record 
does  not  show  that  either  of  these  requisites  were  complied 
with,  in  the  case  before  us.  The  most  that  was  established 
by  the  evidence  and  special  verdict,  is,  that  Sherike  was 
"  served  with  notice,"  which  falls  short  of  showing  a  strict 
compliance  with  the  requirements  of  section  2304. 

We  are  of  opinion,  therefore,  that,  if  it  was  competent  for 
the  city,  on  the  trial  before  the  jury,  to  contest  the  claim  of 
the  defendant  in  error,  upon  the  ground  that  it  was  barred, 
by  reason  of  his  failure  to  comply  with  the  statute,  the  facts 
necessary  to  establish  the  bar,  are  not  shown  by  the  evidence, 
or  special  verdict. 

We  are  also  of  opinion,  that  when,  in  a  proceeding  to 
assess  damages,  under  section  2818  of  the  Revised  Statutes, 
the  municipal  corporation  makes  the  owner  of  property  abut- 
ting upon  the  improvement,  a  party  to  the  application  for  the 
jury,  and  submits  the  assessment  of  his  damages  to  the  jury, 
it  cannot,  aTter  a  verdict  is  returned  in  his  favor,  defeat  hLs 
recovery,  on  the  ground  that  his  claim  is  ban-ed  by  reason  of 
his  omission  to  file  his  claim  with  the  clerk  of  the  corpora- 
tion within  the  time  prescribed  by  section  2315.  The  bene* 
fits  of  that  section,  like  the  bar  of  the  statute  of  limitations, 
may  be  waived,  by  failure  to  insist  upon  it  at  the  proper 
time,  or  in  the  proper  mode. 

If  the  city  of  Cincinnati  desired  to  controvert  the  right 
of  the  defendant  in  error  to  have  any  damages  assessed  him, 
because  he  did  not  file  his  claim  within  the  proper  time,  it 
should  have  done  so,  by  declining  to  file  the  claim  out  of 
time,  or  excluding  it  from  the  application  for  the  jury,  or 
dismissing  it  before  submission  to  the  jury.    It  chose,  how- 


Digitized  byVjOOQlC 


JANUARY  TERM,  1890.  225 

Stanley  v.  Stanley,  Adnur.  ei  oZ. 

ever,  to  file  the  claim,  include  it  in  the  application,  and 
submit  the  amount  of  damages  to  the  determination  of  the 
jury ;  and  tl|e  judgment  of  the  circuit  court  for  the  damages 
assessed  by  the  verdict  was  not  erroneous. 

Judgment  affirmed. 


Stanley  v.  Stanley,  Admb.  bt  al. 

BXabtt/t  nf  LinUtaUons— Absence  from  state— Occasional  presence  inr—Conr 
stTHction  of  i  4d89,  Revised  Statutes. 

L  Where  a  penon,  who  is  a  non-resident  of  this  state  and  absent  from  it 
when  a  caase  of  action  accrues  against  him  in  favor  of  another  in  this 
state,  afterward,  and  during  the  period  of  the  limitation,  occasionally 
comes  into  this  state,  such  presence  in  the  state  will  not  set  the  statute 
of  limitations  to  running  in  his  favor,  although  the  plaintiff  might,  at 
such  times,  by  the  exercise  of  ordinary  diligence,  have  commenced  an 
action  against  him. 

2.  Under  the  provisions  of  section  4960,  Kevised  Statutes,  presence  of  the 
defendant  in  the  state,  for  the  full  period  of  the  time  limited  for  bring- 
ing an  action,  either  continuously  or  in  the  aggregate,  is  necessary  to 
constitute  a  bar  of  the  actioff. 

(Decided  March  25, 1890.) 
Ebrob  to  the  Circuit  Court  of  Washington  county. 

On  January  6, 1881,  Joseph  F.  Stanley  commenced  suit  in 
the  Court  of  Common  Pleas  of  Washington  county  against 
the  administrator  of  Timothy  Stanley,  deceased,  and  his 
heirs,  the  claim  having  been  disallowed  by  the  direction  of 
the  latter. 

The  petition  contained  a  number  of  causes  of  action,  eight 
of  which  accrued  in  the  years  1866  and  1867,  and  would  have 
been  barred  but  for  the  following  averments  contained  in 
the  petition : 

^  That  when  the  cause  of  actions  accrued  to  this  plaintiff, 
on  each  and  every  of  said  eight  counts  set  forth  in  this 
plaintiffs  petition  against  the  said  Timothy  T.  Stanley,  the 
Vol.  xLvn. — 15 
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aaid  Timothy  T.  Stanley  was  absent  from  the  county  of 
Washington,  and  absent  from  the  state  of  Ohio ;  that  he  then 
resided  in  the  state  of  West  Virginia,  and  so  remained  absent 
continuously  from  the  state  of  Ohio  before  the  accruing  of 
the  cause  of  action  in  this  petition  in  favor  of  the  plaintiff 
and  against  the  said  Timothy  T.  Stanley,  until  his  death  in 
the  state  of  West  Virginia,  on  or  about  the  16th  of  Feb- 
.  ruary,  1878." 

This  the  defendant  sought  to  avoid  by  the  following 
answer : 

*^  2.  They  admit  that  at  the  time  the  causes  of  action  set  up 
in  the  1st,  2d,  8d,  4th,  5th,  6th,  7th  and  8th  counts  in  the 
petition  are  said  to  have  accrued  to  plaintiff,  said  Timothy 
T.  Stanley  was  absent  from  Washington  county,  and  absent 
from  the  state  of  Ohio,  and  that  he  then  resided  in  the  state 
of  West  Virginia,  but  these  defendants  deny  that  he  so 
remained  absent  continuously  from  the  state  of  Ohio  be- 
fore the  accruing  of  said  cause  of  action  until  his  death. 
That  they  admit  that  on  August  1,  1866,  said  Timothy  T. 
Stanley  departed  this  state,  and  went  to  the  state  of  West 
Virginia ;  but  they  deny  that  he  remained  continuously  in 
said  state  of  West  Virginia  until  his  death,  and  these  de- 
fendants aver  that  after  said  August  1, 1866,  and  after  the 
causes  of  action  set  up  in  the  1st,  2d,  3d,  4th,  5th,  6th,  7th 
and  8th  counts  of  the  petition  herein,  are  said  to  have  accrued 
to  plaintiff,  and  more  than  six  years  prior  to  the  presentation 
of  the  claim  in  the  petition  set  up  by  the  plaintiff  to  said 
administrator,  said  Timothy  T.  Stanley  came  into  said  state 
of  Ohio,  openly  and  notoriously,  and  became  subject  to  the 
process  of  the  courts  of  said  state,  all  of  which  plaintiff  at 
the  time  well  knew.  And  these  defendants  further  say  that 
during  said  period  of  time  said  plaintiff  resided  in  said 
Washington  county,  and  state  of  Ohio;  that  during  said 
period  of  time  sa^d  Timothy  T.  Stanley  came  frequently  into 
said  Washington  county,  and  remained  several  days  therein, 
>with  the  knowledge  of  plaintiff ;  that  during  said  period  of 
time  said  Timothy  T.  Stanley  was  at  the  house  of  plaintiff  in 
said  Washington  county  for  several  days  with  the  knowledge 
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of  plaintiff,  and  was  subject  to  the  process  of  the  courts  of 
said  county.'* 

The  plaintiff  demurred  to  this  answer  on  the  ground  that 
it  did  not  state  facts  sufficient  to  constitute  a  defence  to  the 
action.  The  demurrer  was  overruled  and  exception  taken. 
The  plaintiff  then  filed  a  reply  controverting  the  averments. 
The  case  was  tried  to  a  jury  upon  the  various  issues  of  fiict 
made  by  the  pleadings,  and  a  verdict  rendered  for  the  de- 
fendants. On  the  trial  the  court  charged  the  jury  as  fol- 
lows : 

^^  If  the  jury  find  from  the  evidence  upon  the  issue  made 
in  the  pleadings  upon  the  question  of  the  statute  of  limita- 
tion, that  after  the  accruing  of  the  cause  of  action  set  up  in 
the  petition,  or  before  the  accruing  of  all  of  said  causes  of 
action,  the  decedent,  Timothy  T.  Stanley,  removed  to  the 
state  of  West  Virginia  about  August,  1866,  and  that  he  re- 
mained there  continuously  until  his  death,  about  the  month 
of  November,  1878,  then  the  statute  of  limitation  would  not 
run  against  said  causes  of  action  set  up  in  said  petition,  and 
be  no  bar  to  a  recovery  by  the  pldntiff  in  this  action. 

But  if  the  jury  find  that  during  said  time,  from  August, 
1866,  until  the  date  of  his  death,  about  November,  1878,  the 
said .  Timothy  T.  Stanley  returned  frequently,  openly,  occa- 
sionally and  notoriously  to  the  county  of  Washington,  in  the 
state  of  Ohio,  the  place  where  the  contracts  in  the  petition 
were  made,  and  the  place  where  said  plaintiff  during  said 
times  resided,  and  the  said  plaintiff  did  know,  or  would  have 
known  by  ordinary  diligence,  of  the  frequent  presence  in  said 
Washington  county  and  state  of  Ohio  of  said  decedent,  Timo- 
thy T.  Stanley,  and  could  have,  by  ordinary  diligence,  ol> 
tained  service  of  summons  in  said  county  of  Washington, 
and  state  of  Ohio,  upon  said  Timothy  T.  Stanley,  in  an  ac- 
tion founded  upon  the  causes  of  action  set  up  in  the  peti- 
tion, then  the  statute  of  limitation  would  run  against  said 
demands  mentioned  in  said  petition,  and  the  same  would  be 
a  bar  to  a  recovery  by  the  plaintiff  in  this  action." 

This  was  excepted  to  at  the  time,  and,  with  the  ruling  on 
the  demurrer,  was  made  the  ground  of  a  motion  for  a  new 
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trial.  The  motion  was  overruled,  and  judgment  entered 
upon  the  verdict,  to  reverse  which  this  proceeding  in  error, 
is  prosecuted. 

S.  S.  Knowle%^  for  plaintiff  in  error. 

The  law  of  limitations  is  governed,  and  is  to  be  controlled' 
by  the  legislation  of  the  state,  and  the  judicial  construction 
of  such  legislation  at  the  time  of  the  transaction.  Rev.  Stat., 
sec  4989 ;  2  S.  &  C.  950  and  note  ;  14  Ohio,  204 ;  109  Mass., 
40 ;  10  Shep.  M.  Me.  Rep.,  156,  and  Statute-  of  Maine,  sec^ 
99 ;  59  N.  H.  151 ;  Wood  on  Lim.,  sec.  247  and  cases  there 
cited;  48  Miss.,  212 ;  6  Kan.,  74 ;  45  Dana,  337 ;  118  Mass., 
837 ;  17  Mass.,  180 ;  Davis  v.  Field,  56  Vt.  426. 

A.  jD.  Folletty  for  defendant  in  error. 

The  statute  begins  to  run  when  the  debtor  comes  into  the 
state.  The  language  of  the  statute  is  plain  and  simple.  There 
is  no  occasion  for  refinement  of  construction.  It  simply 
means  what  it  says.  Some  states  require  residence — some  re* 
quire  the  debtor  to  be  in  the  state  the  statutory  period  after 
coming  into  it.  None  of  these  requirements  appear  in  our 
statute.  Angell  on  Lim.,  sec.  206 ;  Waiters  A.  &  D.,  Vol.  7, 
pp.  276,  277 ;  109  Mass.,  140 ;  Fowler  v.  HuvU,  10  Johns, 
464;  Cole  v.  JeB9up,  10  N.  Y.  103. 

MiNSHALii,  C.  J.  The  question  in  this  case  arises  upon 
the  defense  in  the  answer  to  which  the  demurrer  was  sus* 
tained.  The  defense  was  intended  to  avoid  the  effect  of  the 
averments  in  the  petition  as  to  the  absence  of  die  decedent 
from  the  state  at  the  time  the  plaintiff's  causes  of  action  ac- 
crued, and  his  continued  absence  thereafter  until  the  time 
of  his  death.  The  question  requires  a  construction  of  the 
following  section  of  the  Revised  Statutes,  relating  to  the 
statute  of  limitations : 

^^  Sec.  4989.  If,  when  a  cause  of  action  aocinies  against  a 
person,  he  is  out  of  the  state,  or  has  absconded,  or  concealed 
himself,  the  period  limited  for  the  commencement  of  the 
action  shall  not  begin  to  run  until  he  comes  into  the  state, 
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or  while  he  is  so  absconded  or  concealed ;  and  if,  after  the 
cause  of  action  accrues,  he  depart  from  the  state,  or  abscond 
or  conceal  himself,  the  time  of  his  absence  or  concealment 
shall  not  be  computed  as  any  part  of  the  period  within  which 
the  action  must  be  brought.'' 

It  is  necessary  to  observe  that  it  is  not  claimed  in  the  de- 
fense to  which  the  demurrer  was  overruled,  that  the  causes 
of  action  to  which  it  was  pleaded,  or  any  of  them,  arose  in 
the*state  of  West  Virginia,  the  residence  of  the  deceased,  or 
were  to  be  performed  there.  Such  averments  were  made  as 
separate  grounds  of  defense,  and  were  met  by  denials.  The 
gist  of  the  defense  to  which  the  demurrer  was  interposed,  is 
that,  although  the  decedent  I'esided  in  the  state  of  West 
Virginia  when  the  causes  of  action  accrued,  yet  he  frequently 
came  into  this  state,  and  within  the  jurisdiction  of  the  courts 
of  the  county  in  which  the  plaintiff  resided,  after  the  causes  of 
action  accrued,  and  more  than  six  years  before  the  action 
was  commenced;  and  that  these  occasions  were  attended 
with  such  circumstances  of  notoriety,  that  the  plaintiff 
could,  with  the  exercise  of  ordinary  diligence,  have  obtained 
service  upon  him.  The  defense  admits  that  the  deceased 
was  a  non-resident  of  the  state  at  the  time  the  causes  of  ac- 
tion accrued ;  but  it  is  claimed,  that  if,  at  any  time  thereafter, 
he  came  into  the  state  so  that  the  plaintiff  might  have  com- 
menced his  action,  the  statute  began  to  run,  and  continued 
to  do  so,  though  he  may  have  departed  the  state  the  next 
day,  and  have  remained  out  of  it  the  residue  of  his  life. 

We  do  not  so  construe  this  statute.  Where  a  defendant 
is  out  of  the  state  when  a  cause  of  action  accrues  against 
him,  our  construction  is,  that  the  statute  does  not  begin  to 
run  until  he  comes  into  the  state.  It  then  begins  to  run 
against  him,  and  if  he  remain  in  the  state,  it  will  be  barred 
in  the  period  limited,  from  that  time.  But  if,  after  he  comes 
into  the  state,  he  again  depart  from  it,  the  running  of  the 
statute  is  suspended  during  his  absence.  It  is  not  necessary 
that  we  should  determine  in  this  case,  whether  absence  upon 
business — ^the  defendant  continuing  a  resident  of  the  state — 
is  sufficient,  or  whether  it  must  be  limited  to  absence  as  a 
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non-resident  of  the  state,  for  it  is  admitted  that  the  decedent 
was  a  resident  of  the  state  of  West  Virginia,  and  his  absence^ 
therefore,  referable  to  that  fact. 

The  design  of  the  statute  is  to  give  to  the  plaintiff  the 
full  period  of  the  limitation,  in  available  time,  for  the 
commencement  of  his  action ;  so  that,  in  ascertaining  this 
period,  the  time  the  defendant  is  out  of  the  state,  is  not 
computed  as  any  part  of  the  time  given  him  in  which  to 
commence  his  action.  This  is  in  close  analogy  to  the  Roman 
law  which,  in  like  cases,  counted  only  the  available  days, 
tempus  utihy  on  which  activity  was  possible,  in  ascertaining 
whether  an  action  was  barred  by  limitation  or  not ;  and  days 
on  which  the  action  was  hindered  by  the  absence  of  the  de- 
fendant, were  excluded  from  the  computation  of  the  terco. 
Poste's  Gaius,  256. 

This  is  the  only  rational  construction  that  can  be  placed 
on  the  statute,  and  makes  it  consistent  with  itself.  Thus  in 
the  second  clause  it  is  provided,  in  so  many  words,  that  if 
after  the  cause  of  action  accrues,  the  defendant  depart  from 
the  state,  ^^  the  time  of  his  absence shall  not  be  com- 
puted as  any  part  of  the  period  within  which  the  action 
must  be  brought."  It  could  not  then  have  been  intended  by 
the  legislature  that,  where  a  defendant  was  absent  from  the 
state  at  the  time  a  cause  of  action  accrued,  his  return  to  the 
state  would  not  only  set  the  statute  to  running  in  his  favor, 
but  that  it  would  continue  to  run,  whether  he  remained  in 
the  state  or  not. 

The  first  clause  provides  for  the  case  where  the  defendant 
is  absent  from  the  state  when  the  cause  of  action  accrues ; 
the  second  for  the  case  where  he  departs  from  the  state  after 
it  has  accrued.  In  the  first,  the  statute  begins  to  run  when 
he  comes  into  the  state ;  in  the  second,  it  ceases  to  run,  and 
is  suspended,  until  he  returns  to  the  state.  The  purpose, 
then,  of  the  statute  is  perfectly  plain :  Presence  of  the  de- 
fendant within  the  state,  so  that  he  may  be  sued,  avails  in 
his  favor ;  absence  from  the  state,  whether  at  the  accruing 
of  the  action  or  afterwards,  suspends  the  running  of  the 
statute. 
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This  is  the  first  time  the  precise  question  seems  to  have 
arisen  in  this  court,  so  that  none  of  its  previous  decisions 
afford  any  light  in  determining  it.  But  most  of  the  other 
states  have  statutes  of  limitations  with  provisions  similar  in 
this  regard  to  our  own,  which  have  been  frequently  construed 
by  their  courts ;  and  the  general  result  of  these  decisions  is, 
that  when  a  defendant  is  absent  from  the  state  when  a  cause 
of  action  accrues  against  him,  his  occasional,  or  frequent 
visits  to  the  state,  will  be  of  no  avail  to  him  under  a  plea  of 
the  statute  of  limitations,  however  open  and  notorious  his 
visits  may  have  been,  unless  he  has  been  in  the  state,  and 
the  jurisdiction  of  its  courts,  for  the  full  period  limited  by 
the  statute,  either  continuously  or  in  the  aggregate. 

The  statute  of  the  state  of  Maine  is  substantially  the  same 
as  our  own ;  and  there,  in  a  suit  on  a  promissory  note,  which 
the  defendant  claimed  was  barred,  he  offered  to  show  that 
though  he  lived  in  the  Province  of  New  Brunswick,  he  was 
frequently  in  the  state  to  the  knowledge  of  the  plaintiff. 
But  the  court  said :  ^^  The  defendant  was  absent  from  and 
resided  out  of  the  state  when  the  cause  of  action  accrued, 
and  has  not  since  resided  within  it,  though  he  may  have  oc- 
casionally been  within  its  limits,"  and  it  was  held  that  he 
could  not  avail  himself  of  the  bar  of  the  statute.  Hacker  v. 
Everettt  57  Maine,  548.  We  cite,  in  this  connection,  and  to 
the  same  effect,  Milton  v.  Babson^  6  Allen  822;  Lane  v. 
National  Bank,  6  Kan.  74 ;  Smith  v.  The  heirs  of  Bond,  8  Ala. 
386 ;  Chenot  v.  Lefevre,  8  Gilm.  (111.)  637 ;  Bell  v.  Lamprey, 
bl  N.  H.  168 ;  Ba99eU  v.  BasaeU,  55  Barb.  505 ;  and  Bennett 
V.  Cook,  48  N.  T.  587.  In  the  last  case  the  defendant  re- 
sided in  Jersey  City,  but  did  business  in  New  York  city, 
and  was  there  some  eight  or  ten  hours  each  day.  He  pled 
the  statute.  But  the  court  said :  ^^  If  the  statute  runs  at  all 
during  the  presence  of  a  non-resident  within  the  state,  such 
presence  must,  in  any  view  of  the  case,  amount  in  the  aggre- 
gate to  six  years  to  render  the  defense  available."  And  in 
Baseett  v.  Basaett,  it  is  said :  ^^  The  object  of  the  exception  in 
the  statute  was  to  give  the  creditor  the  whole  of  the  six  years* 
residence  in  the  state  within  which  to  commence  his  action. 
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He  is  not  obliged  to  follow  the  debtor  to  another  state; 
nor  is  he  called  upon  to  watch  him  to  ascertain  whether  he 
comes  into  the  state  for  a  temporary  purpose,  so  long  as  his 
residence  is  elsewhere." 

Our  conclusion  then  is,  that,  under  the  provisions  of  sec- 
tion 4989,  Revised  Statutes,  the  statute  of  limitations  does 
not  run  in  favor  of  a  defendant  to  a  cause  of  action  whilst 
he  is  absent  from  the  state ;  and  this  principle  is  not  affected 
by  the  fact  that  tlie  defendant  may  have  been  absent  from 
the  state,  when  the  cause  of  action  first  accrued  against  him ; 
for  whenever  he  departs  from  the  state,  after  having  come 
into  it,  the  running  of  the  statute  is  suspended  from  that 
time  and  during  his  absence,  whether  the  cause  of  action 
first  accrued  whilst  he  was  in,  or  whilst  he  was  absent  from 
the  state. 

Judgment  reversed^  and  ccmse  remanded  unth  direction  to 
euetain  the  demurrer  to  the  eecond  defense  in  the  additional 
aneweTj  JUed  June  18, 1884,  and  for  further  proceedinge. 


The  State  bx  eel.  v.  Berry. 

Municipal  Corporatione^Mection  qf  CoundlmeTU 

A  city  ooancU  is,  under  the  provisions  of  the  constitution,  section  21,  arti- 
cle 2,  and  section  1670  Revised  Statutes,  the  exclusive  judge  of  the 
election  of  its  own  members. 

Whether  its  determination  may  be  reviewed  on  error,  giiere. 

(Decided  April  16,  ISQO.) 

Ebbob  to  the  Circuit  Court  of  Hamilton  County. 

John  C.  Schwartz^  Emery  Oarrieon  and  3L^  B.  Wileony  fox 
plaintiff  in  error. 

Taple^  Moos  ^  McCabe^  for  defendant  in  error. 
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By  the  Coxjet.  The  proceeding  below  was  a  suit  in  quo 
warranto  on  the  relation  of  the  prosecuting  attorney  of  the 
county  against  Willis  M.  Berry,  the  petition  averring,  that 
he  has  usurped  and  unlawfully  holds  and  exercises  the  office 
of  a  member  of  the  council  of  the  village  of  Westwood  in  the 
county,  and  asking  that  he  be  ousted  therefrom  by  the  judg- 
ment of  the  circuit  court.  A  demurrer  to  the  petition  was 
sustained  and  petition  dismissed ;  which  is  assigned  for  error 
here. 

The  constitution  of  the  state  (art.  2,  sec.  21),  provides 
that,  "  The  general  assembly  shall  determine,  by  law,  before 
what  authority,  and  in  what  manner,  the  trial  of  contested  elec- 
tions shall  be  conducted; "  and  section  1679,  Revised  Statutes, 
provides  that,  "  The  council,  and  when  of  two  branches,  each 
branch,  shall  be  the  judge  of  the  election,  returns,  and  quali- 
fications of  its  own  members,  shall  determine  the  rule  of  its 
procedure,  and  keep  a  journal  of  its  proceedings,  and  may 
compel  the  attendance  of  absent  members  in  such  manner 
and  under  such  penalties  as  may,  by  ordinance,  be  pre- 
scribed." 

Held :  That  under  the  provisions  of  the  constitution,  the 
power  conferred  by  this  section  upon  the  "  council "  of  a  mu- 
nicipal corporation  to  determine  the  election  of  its  own 
members  is  exclusive,  and  cannot  be  determined  by  a  pro- 
ceeding in  quo  warranto^  or  in  anj^  other  mode  than  as  pro- 
vided in  this  section.  State  ex  rel.  v.  Harmony  81  Ohio  St. 
250. 

Whether  the  determination  of  the  council  in  a  contested 
election  of  one  of  its  members,  may  be  reviewed  on  error,  is 
not  presented  in  this  case,  and  is  not  decided. 

Judgment  affirmed. 
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Blythe  V.  The  State. 

nomicide~-^ury  may  oieto  $cene  qf  felony^Preaence  of  accuwd^Not 
error  when  accueed  refuses  to  attend. 

It  U  not  error  for  the  jury  to  make  a  view  of  the  place  where  a  felony  is 
claimed  to  have  been  committed,  under  the  order  of  the  court  and  in 
charge  of  the  sheriff,  where  the  privilege  la  awarded  the  accused  to  ac- 
company the  jury,  though  he  may  refuse  to  attend  the  view. 

(Decided  April  22, 1800.) 

Motion  for  leave  to  file  a  petition  in  error  to  the  Circuit 
Court  of  Hamilton  county. 

Hart  ^  Pughy  for  plaintifiE  in  error. 

John  O.  Schwartz^  Pros.  Atty.,  for  defendant  in  error. 

The  plaintiff  in  error  Charles  Blythe,  was  indicted  and 
put  upon  his  trial  in  the  Court  of  Common  Pleas  of  Hamil- 
ton county  on  a  charge  of  murder  in  the  first  degree.  After 
the  jury  to  try  him,  had  been  empanneled  and  sworn,  the 
prosecuting  attorney  moved  the  court  to  send  them,  under 
the  charge  of  the  sheriff,  to  view  the  premises  where  the 
homicide  had  been  committed.  To  this  the  plaintiff  in  error 
objected,  which  objection  the  court  overruled,  directed  the 
view  to  be  made,  and  gave  to  the  plaintiff  in  error  permission 
to  accompany  the  jury,  if  he  desired  to  do  so.  To  this  action 
of  the  court,  he  at  the  time  excepted.  Thereupon,  the  jury 
in  charge  of  the  sheriff  viewed  the  premises,  the  plaintiff  in 
error,  by  advice  of  counsel  declining  to  accompany  them. 
This  action  of  the  court  he  now  asks  to  be  held  error  to  his 
prejudice. 

By  the  CoUBT.  A  view  of  the  place  where  the  homi- 
cide occuiTcd  is  expressly  authorized  by  section  7288,  Re- 
vised Statutes,  which  makes  no  provision  for  the  defendant 
on  trial  to  accompany  the  jury  when  it  is  made.    Section  7301 
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Revised  Statutes,  prescribes  that,  except  in  cases  of  misde- 
meanors, no  one  charged  with  an  offense  shall  be  tried  in  his 
absence. 

This  section  does  not  require  the  actual  presence  of  the 
accused  in  court  at  all  times  during  his  trial,  but  prescribes 
that  one  out  of  the  jurisdiction  or  control  of  the  court,  cannot 
be  tried  for  a  felony,  and  notwithstanding  this  section  (7301 
Revised  Statutes),  one  on  trial  for  a  felony  and  not  in  actual 
custody  may  pass  in  and  out  of  the  court  room,  and  remain 
absent  for  considerable  periods  of  time,  without  rendering 
the  progress  of  the  trial  during  his  absence  erroneous.  There- 
fore, if  a  view  such  as  is  authorized  by  section  7288  Revised 
Statutes,  be  a  part  of  the  trial  within  the  meaning  of  section 
7801  Revised  Statutes,  yet,  as  the  court  of  common  pleas  ex- 
pressly granted  to  plaintiff  in  error,  permission  to  accompany 
the  jury  when  the  view  was  taken,  which  privilege,  under 
advice  of  counsel  he  declined  to  accept,  he  must  be  deemed 
to  have  voluntarily  absented  himself,  and  thereby  waived  his 
right  and  privilege  to  be  present  when  the  view  was  taken. 
The  court  of  common  pleas,  having  granted  him  the  privilege 
to  accompany  the  jury,  was  not  bound  to  compel  him  to  ac- 
cept it. 

Judgmmt  cffirmed. 


Carlislb  v.  Hetherington. 

ConBtitvMonal  Law — Free  Turnpike  Roads. 

Where,  npon  each  side  of  a  proposed  free  turnpike  road,  nnconnected 
therewith,  and  within  less  than  two  miles  thereof,  there  runs  an  uniin- 
proved  state  or  county  road,  and  the  road  commissioners  fix  the  hounds 
of  the  turnpike  road  to  the  full  extent  of  one  mile  on  each  side  of  the 
same,  section  4786  of  the  Revised  Statutes,  so  far  as  it  provides  that, 
in  tazlnfc  territory  hetween  the  turnpike  road  and  the  state  or  county 
roads,  eAra  taxes  shall  only  he  levied  upon  such  lands  and  personal 
property  as  lie  within  one  half  the  distance  of  such  roads,  is  not  in  con- 
flict with  section  2,  of  article  12,  of  the  constitution,  which,  with  cer- 


Digitized  byLjOOQlC 


236  SUPREME  COURT  OF  OHIO. 

CarlUle  v.  Hetherington. 

tain  specific  exceptions,  requires  all  real  and  persona]  property  to  be 
taxed  by  a  uniform  rule,  and  according  to  its  true  value  in  money. 
2.  For  tbe  purpose  of  defraying  the  expenses  of  constructing  and  maintain- 
ing a  free  turnpike  road,  a  special  taxing  district  of  one  mile  on 
each  side  of  such  road,  may  be  established  under  the  above  section 
of  the  Bevised  Statutes,  and  the  bounds  of  such  district  may  be  re- 
duced, where  an  unimproved  state  or  county  road,  unconnected  with 
the  turnpike  road,  runs  upon  either  side  thereof,  within  less  than  two 
miles. 

(Decided  April  29,  1890.) 
EfiBOB  to  the  Circuit  Court  of  Highland  county. 

The  plaintifiEs  in  error,  George  Carlisle,  John  Carlisle,  sen., 
John  Carlisle,  jun.,  John  Ballentine  and  6.  M.  Ballentine, 
filed  their  petition  in  the  Court  of  Common  Pleas  of  High- 
land county,  against  E.  O.  Hetherington,  as  treasurer  of 
said  county,  which  petition  reads  as  follows : 

Plaintiffs  say,  ^^That  the  commissioners  of  Highland 
county,  Ohio,  assuming  to  act  under  and  by  virtue  of  title 
7,  chapter  7,  of  the  Revised  Statutes  of  Ohio,  on  the  5th  day 
of  February,  A.  D.  1883,  authorized  and  granted  the  road 
improvement  known  as  the  Prospect  Church  and  Gall's  Hill 
Free  Turnpike  No.  50. 

"  That  on  the  same  day  said  county  commissioners  duly 
appointed  Addison  Gall,  George  Murphy  and  James  A.  Bur- 
nett as  road  commissioners  therefor  to  do  and  perform  all 
and  singular  the  duties  required  of  them  by  law. 

^^  That  said  road  commissioners  duly  qualified  and  entered 
upon  the  discharge  of  their  duties,  and  on  the  7th  day  of 
March,  1883,  returned  to  the  board  of  county  commissioners 
their  report  and  a  map  and  profile  of  Free  Turnpike  No. 
50,  laying  out  and  establishing  said  road  and  fixing  and 
establishing  the  bounds  of  the  same  to  the  full  extent 
of  one  mile  on  each  side  of  said  free  turnpike,  reporting  to 
said  county  commissioners  all  of  the  real  and  personal  pro- 
perty of  these  plaintiffs,  among  others  as  hereinafter  set  forth, 
within  one  mile  on  the  north  side  of  said  Free  Turnpike  No.  50, 
as  taxable  for  the  construction  and  maintenance  of  the  same- 
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^*  That  said  report  was  duly  filed  in  the  office  of  the  Audi- 
tor of  toid  county  on  the day  of ^  A.  D.  188-% 

^^  That  the  commissioners  of  Highland  county,  Ohio,  on 
the  7th  day  of  March,  A.  D.  1888,  made  an  order  and  duly 
entered  it  upon  their  journal,  directing  the  auditor  of  High- 
land county,  Ohio,  to  levy  on  the  gi'and  duplicate  for  the 
purpose  of  constructing  and  maintaining  Free  Turnpike  No. 
60,  a  tax  upon  the  real  and  personal  property  of  these  plaint- 
iffs, among  others,  within  one  mile  on  the  north  side  of  said 
Free  Turnpike  No.  50,  of  ten  mills  on  the  dollar  for  each 
and  eveiy  year  for  the  period  of  eight  years. 

"  That  afterward,  to  wit :  on  the  6th  day  of  May,  1884, 
said  county  commissioners  duly  extended  said  levy  three 
years  at  the  rate  of  ten  mills  on  the  dollar  for  each  and 
every  year  of  said  extension,  making  the  whole  time  of  said 
levy  heretofore  ma^e  eleven  years  at  the  rate  of  ten  mills  on 
the  dollar  for  each  and  every  year  of  said  eleven  years.  That 
the  auditor  thereupon,  as  aforesaid,  ordered  duly  levied  the 
aforesaid  tax  on  the  grand  duplicate  for  the  purpose  of  con- 
structing and  maintaining  Free  Turnpike  No.  50  against  all 
of  the  lands  and  personal  property  of  these  plaintiffs,  among 
others,  lying  and  being  on  the  north  side  of  Free  Turnpike 
No.  50,  and  within  one  mile  of  the  same. 

^'  That  said  tax,  levied  as  aforesaid,  thereupon  became  a 
lien,  and  a  cloud  upon  the  title  of  the  plaintiffs  to  the  afore- 
said premises  and  property.  Plaintiffs  say,  that  there  was  a 
certain  unimproved  county  road,  leading  from  Hillsboro 
to  Marshall,  running  on  the  north  side  of  Free  Turnpike  No. 
50,  and  within  less  than  two  miles  of  the  same,  and  uncon- 
nected therewith. 

*^  That  said  county  road  is  now  occupied  by  the  road  im- 
provement known  as  the  Marshall  Free  Turnpike  No.  54. 
And  plaintiffs  say,  that  said  road  commissioners  appointed 
to  view,  lay  out  and  establish  Free  Turnpike  No.  50,  never 
reported  to  the  county  commissioners  that  the  extra  taxes 
levied  within  the  established  bounds  of  said  Free  Turnpike 
were  insufficient  to  make  a  good  and  substantial  road.  That 
no  petition  to  extend  the  bounds  of  Free  Turnpike  No.  50 
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was  ever  signed  by  a  majority  of  the  land  ownera,  resident 
or  non-resident  owning  lands,  beyond  half  the  distance  from 
Free  Turnpike  No.  50  to  the  hereinbefore  mentioned  uncon- 
nected county  road,  and  that  the  commissioners  of  Highland 
county  never  made  an  order  to  extend  the  bounds  of  said 
Free  Turnpike  No.  50,  but  that  only  the  one  order  was  ever 
made. 

^^  Plaintiffs  say  that  on  the  5th  day  of  March,  1887,  cer- 
tain persons,  to  wit :  Mary  J.  Templin,  Nancy  Moore,  Smith 
Moore,  Chas.  Templin,  EUa  Templin,  Lewis  Templin,  Emily 
Templin  and  Stella  Templin  brought  an  action,  No.  4519,  in 
the  Common  Pleas  Court  of  Highland  county,  Ohio,  against 
J.  M.  Hiestand,  as  treasurer  of  Highland  county,  Ohio,  to 
perpetually  enjoin  said  J.  M.  Hiestand,  as  treasurer  of 
Highland  county,  Ohio,  and  his  successors  in  office,  from 
collecting  from  said  plaintiffs  in  said  action,  or  their  legal 
representatives,  any  and  all  extra  taxes  levied  against  their 
lands  and  personal  property  that  lay  beyond  one  half  the  dis- 
tance from  Free  Turnpike  No.  50  to  the  Hillsboro  and  Mar- 
shall County  Road  (then  and  now  occupied  by  Free  Turnpike 
No.  54),  and  within  one  mile  of  said  Free  Turnpike  No.  50, 
for  the  purpose  of  constructing  and  maintaining  said  Free 
Turnpike  No.  50. 

^^And  plaintiffs  say  that  the  aforesaid  plaintiffs  in  the 
aforesaid  action  No.  4519,  in  their  petition  in  said  action, 
set  out  and  averred,  among  other  matters  and  things,  that 
the  aforesaid  Hillsboro  and  Marshall  road  was  at  the  time 
of  the  laying  out  and  establishment  of  Free  Turnpike 
No.  50,  an  unimproved  county  road,  running  within  less 
than  two  miles  of  Free  Turnpike  No.  50,  as  laid  out  and 
established,  and  was  unconnected  therewith.  And  plaintr 
iffs  say  that  the  court  upon  a  full  and  final  hearing  of 
said  action  No.  4519  found,  among  other  matters  and  things, 
that  the  Hillsboro  and  Marshall  road,  at  the  time  of  the 
laying  out  and  establishment  of  Free  Turnpike  No.  50, 
was  an  nnimproved  county  road,  running  within  less  than 
two  miles  of  Free  Turnpike  No.  50,  and  was  unconnected 
therewith,  and  on  the  north  side  thereof,  and  that  the  said 
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Mary  J,  Templin,  Nancy  Moore,  Smith  Moore,  Chas.  Temp- 
lin,  Ella  Templin,  Lewis  Templin,  Emily  Templin  and  Stella 
Templin,  under  and  by  virtue  of  title  7,  chapter  7  of  the  Re- 
vised Statutes  of  Ohio,  were  entitled  to  a  division  of  terri- 
tory between  the  Hillsboro  and  Marshall  County  Road  (then 
and  now  occupied  by  the  Marshall  Free  Turnpike  No.  64), 
and  said  Free  Turnpike  No.  50,  and  that  the  extra  taxes 
levied  for  the  pui'pose  of  constructing  and  maintaining  Free 
Turnpike  No.  50,  against  all  the  lands  and  personal  property 
of  the  said  Mary  J.  Templin,  Nancy  Moore,  Smith  Moore, 
Charles  Templin,  Ella  Templin,  Lewis  Templin,  Emily  Temp- 
lin and  Stella  Templin,  that  lay  beyond  one  half  the  distance 
from  Free  Turnpike  No.  50  to  said  Hillsboro  and  Marshall 
County  Road,  were  illegal  and  void.  And  the  court  decreed 
and  ordered  that  the  said  J.  M.  Hiestand,  as  treasurer  of 
Highland  county,  Ohio,  and  his  successors  in  office,  be  per- 
petually enjoined  from  collecting  from  any  of  the  aforesaid 
plaintiffs  in  the  aforesaid  action  No.  4519,  or  their  legal  repre- 
sentatives, any  and  all  extra  taxes  levied  as  aforesaid  for  the 
purpose  of  constructing  and  maintaining  Free  Turnpike  No. 
50,  against  any  of  their  lands  or  peraonal  property  that  lay 
beyond  one  half  the  distance  from  Free  Turnpike  No.  50  to 
the  aforesaid  HUlsboro  and  Marshall  County  Road.  Plaint- 
iffs say  that  said  decree  and  order  of  said  court  has  never 
been  set  aside  and  is  now  of  existing  and  binding  force 
against  E.  O.  Hetherington,  as  treasurer  of  Highland  county, 
Ohio,  and  his  successors  in  office.  That  under  and  by  virtue 
of  said  decree  and  order  of  said  Couit  of  Common  Pleas  of 
Highland  county,  the  said  Mary  J.  Templin,  Nancy  Moore, 
Smith  Moore,  Chas.  Templin,  Ella  Templin,  Lewis  Templin, 
Emily  Templin  and  Stella  Templin,  and  their  legal  repre- 
sentatives, are  forever  relieved  from  any  and  all  liability  for 
the  payment  of  any  and  all  extra  taxes  levied  for  the  con- 
struction and  maintenance  of  Free  Turnpike  No.  50  against 
their  following  described  lands  and  personal  property  that 
were  and  are  within  one  mile  of  said  Free  Turnpike  No. 
50,  on  the  north  side  thereof,  but  beyond  one  half  the  dis- 
tance from  said  Free  Turnpike  No.  50  to  the  Hillsboro  and 
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Marshall  County  Road  (now  occupied  by  Marshall  Free 
Turnpike  No.  54). 

^^And  plaintiffs  say  that  the  taxes  levied  as  aforesaid 
against  the  lands  and  personal  property  of  the  aforesaid 
plaintiffs  in  civil  action  No.  4519,  that  are  exempt  from  tax- 
ation by  virtue  of  the  aforesaid  decree  and  order  of  the  Court 
of  Common  Pleas  of  Highland  county,  Ohio,  were  levied 
against  the  following  lands  and  personal  property  of  the 
aforesaid  plaintiffs,  that  lay  and  are  within  one  mile  of  said 
Free  Turnpike  No.  50,  and  were  and  are  within  the  reported 
bounds  of  said  Free  Turnpike  No.  50,  as  reported  by  the 
road  commissioners  therefor  to  the  board  of  county  com- 
missioners March  7,  1883. 

^^  Namely,  against  89  acres  and  120  poles  of  land  belong- 
ing to  the  aforesaid  plaintiff  in  action  4519,  valued  on  the 
tax  duplicate  at  9^1,220  and  the  buildings  thereon  at  $290, 
and  against  the  personal  property  of  Mary  J.  Templin,  one 
of  said  plaintiffs,  said  89  acres  and  120  poles  of  land,  being 
a  part  of  a  tract  of  110  acres  and  120.  poles  of  land  at  the 
time  of  the  making  of  the  aforesaid  decree  of  the  Court  of 
Common  Pleas  of  Highland  county,  Ohio,  standing  on  the 
tax  duplicate  in  the  name  of  N.  N.  Templin. 

"  Plaintiffs  say  that  there  is  a  certain  unimproved  county 
road  leading  from  the  Furnace  Road  to  the  New  Limestone 
State  Road ;  that  the  same  runs  on  the  south  side  of,  and 
within  less  than  two  miles  of  Free  Turnpike  No.  50,  and  id 
unconnected  therewith. 

*^  And  plaintiffs  say  that  on  the  1st  day  of  February,  1888, 
Wm.  E.  Chrisman  brought  an  action.  No.  4705,  in  the  Com- 
mon Pleas  Court  of  Highland  county,  Ohio,  against  J.  M.  Hies- 
tand,  as  treasurer  of  Highland  county,  Ohio,  to  perpetually  en- 
join the  said  J.  M.  Hiestand  as  treasurer  of  Highland  county, 
Ohio,  and  his  successors  in  office,  from  collecting  from  him, 
the  said  Wm.  £.  Chrisman,  or  his  legal  representatives,  any 
and  all  extra  taxes  levied  for  the  purpose  of  constructing 
and  maintaining  Free  Turnpike  No.  50,  against  his  lands  and 
personal  property  that  lay  within  one  mile  of  Free  Turnpike 
No.  50,  but  beyond  one  half  the  distance  from  said  Free 
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Turnpike  No.  60  to  the  unimproved  county  road  leading 
Erom  the  Furnace  Road  to  the  New  Limestone  State  Road. 
And  said  Wm.  E.  Chrisman  in  his  petition  in  said  action 
No.  4705,  averred  that  the  aforesaid  road,  leading  from  the 
Furnace  Road  to  the  New  Limestone  State  Road,  was  an  un- 
improved county  road,  running  on  the  south  side  and  within 
less  than  two  miles  of  Free  Turnpike  No.  50,  and  was  un- 
connected therewith,  and  plaintiffs  say  that  the  said  court 
upon  a  full  and  final  hearing  of  said  action  No.  4705,  found, 
among  other  matters  and  things,  that  said  road  leading  from 
the  Furnace  Road  to  the  New  Limestone  State  Road  was  an 
unimproved  county  road,  running  on  the  south  side  of  Free 
Turnpike  No.  50,  within  less  than  two  miles  of  the  same,  and 
was  unconnected  therewith,  and  that  the  said  Wm.  E.  Chris- 
man  waa  under  and  by  virtue  of  the  provisions  of  title  7, 
chapter  7,  of  the  Revised  Statutes  of  Ohio,  entitled  to  a 
division  of  territory  between  said  county  road,  leading  from 
the  Furnace  Road  to  the  New  Limestone  State  Road,  and 
said  Free  Turnpike  No.  50,  and  that  the  taxes  levied  for 
the  purpose  of  constructing  Free  Turnpike  No.  50,  against 
the  lands  and  personal  property  of  Wm.  E.  Chrisman,  lying 
and  being  beyond  one  half  the  distance  from  Free  Turnpike 
No.  50  to  the  aforementioned  county  road,  were  illegal  and 
void. 

*^  And  said  court  decreed  and  ordered  that  the  said  J.  M. 
Hiestand,  as  treasurer  of  Highland  county,  Ohio,  and  his 
successors  in  office,  be  perpetually  enjoined  from  collecting 
from  said  Wm.  E.  Chrisman,  or  his  legal  representatives, 
any  and  all  extra  taxes  levied  for  the  purpose  of  constnict- 
ing  and  maintaining  Free  Turnpike  No.  50,  against  his  lands 
and  personal  property  lying  and  being  beyond  one  half  the 
distance  from  Free  Turnpike  No.  50,  to  the  aforementioned 
county  road  leading  from  the  Furnace  Road,  to  the  New 
Limestone  Road,  namely,  on  all  the  lands  and  personal  prop- 
erty of  the  said  Wm.  E.  Chrisman,  against  which  taxes  were 
levied  as  aforesaid  for  the  purpose  of  consti'ucting  and  main- 
taining Free  Turnpike  No.  50.  And  plaintiffs  say  that  the 
extra  taxes  levied  as  aforesaid  for  the  aforesaid  purpose. 
Vol.  XLvn. — 16 
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were  levied  against  the  lands  and  personal  property  of  Wm. 
E.  Chrisman,  among  others,  that  were  and  are  within  one 
mile  of  said  Free  Turnpike  No.  50,  on  the  south  side  there- 
of and  were  reported  as  within  the  bounds  of  said  Free 
Turnpike  by  the  road  commissioners  therefor. 

'^  And  plaintiffs  say  that  the  said  Wm.  E.  Chrisman  and 
his  legal  representatives,  under  and  by  virtue  of  said  decree 
and  order  of  the  court  of  common  pleas  in  case  No.  4705, 
are  forever  relieved  from  any  and  all  liability  for  taxes  lev- 
ied for  the  purpose  of  constructing  and  maintaining  Free 
Turnpike  No.  50,  against  his  lands  and  personal  property 
aforesaid. 

^^  Plaintiffs  say,  that  said  decree  and  order  of  said  court  in 
action  No.  4705,  has  never  been  set  aside,  and  is  now  of  ex- 
isting and  binding  force  against  E.  O.  Hetherington,  as 
treasurer  of  Highland  county,  Ohio,  and  his  successors  in 
office.  Plaintiffs  say  that  there  was  reported  for  taxation 
and  the  levy  made  for  the  aforesaid  purpose  on  their  lands 
and  personal  property  as  follows :  On  the  lands  of  George 
Carlisle  on  6  acres  and  80  poles  of  land  in  Massie's  sur- 
vey 6401,  and  on  19  acres  of  land  in  Massie's  survey  6401. 
On  the  lands  and  personal  property  of  John  Carlisle,  sen., 
on  111  acres  in  Means'  surveys  2789  and  8015,  and  on  92 
acres  and  80  poles  in  Means'  surveys  2789  and  8015,  and  on 
100  acres  in  H.  Massie's  survey  6041,  and  on  80  acres  in  J. 
Clemson's  survey  2769,  and  on  personal  property  valued  at 
$4,865.  On  the  personal  property  of  John  Carlisle,  jun., 
valued  at  $2,522.  On  the  lands  and  personal  property  of 
John  Ballentine  on  162  acres  in  J.  Clemson's  survey  2769, 
and  on  14  acres  in  J.  Clemson^s  survey  2759,  and  on  his 
personal  property  valued  at  $1,044,  and  on  the  personal 
property  of  6.  M.  Ballentine  valued  at  $1,651. 

*'  Plaintiffs  say  that  they  own  no  lands  or  personal  property 
subject  to  taxation  for  the  pui*pose  of  constructing  and 
maintaining  Free  Turnpike  No.  50,  and  that  all  extra  taxes 
levied  as  aforesaid  for  the  aforesaid  purpose  against  their 
aforesaid  lands  and  personal  property  are  illegal  and  void* 


Digitized  byLjOOQlC 


JANUARY  TERM,  1890.  248 

Cftrliflle  V.  Hetherington. 

Plaintiffs  say  that  they  never  signed  any  petition  for  said 
Free  Turnpike. 

*'*'  And  plaintiffs  say  that  the  uniform  operation  of  the  pro- 
visions of  title  7,  chapter  7,  of  the  Revised  Statutes  of  Ohio, 
in  their  application  to  the  laying  out,  establishment  and  con- 
struction of  Free  Turnpike  No.  50,  and  to  the  levying  of  extra 
taxes  for  constructing  and  maintaining  the  same,  in  this  in- 
stance is  broken,  and  that  the  extra  taxes  levied  as  aforesaid, 
for  the  aforesaid  purpose,  within  the  reported  bounds  of  said 
Free  Turnpike  No.  50,  are  not  levied  by  an  uniform  rule,  as 
required  by  sec.  2,  article  12  of  the  constitution  of  the  state 
of  Ohio,  and  that  the  application,  in  this  instance,  of  the  pro- 
visions of  title  7,  chapter  7,  of  the  Revised  Statutes  of  Ohio, 
to  the  laying  out,  establishment  and  construction  of  Free 
Turnpike  No.  50,  and  to  the  levying  of  extra  taxes  for  con- 
structing and  maintaining  the  same,  is  in  violation  of  the  re- 
quirements of  sec.  2,  article  12,  of  the  constitution  of  the  state 
of  Ohio,  that  requires  that  all  taxation  be  by  an  uniform  rule, 
and  is  unconstitutional  and  void.  Plaintiffs  say  that  E.  O. 
Hetherington  was  duly  elected  as  treasurer  of  Highland 
county,  Ohio,  and  is  now  the  duly  qualified  and  acting  treas- 
urer of  said  Highland  counly,  and  that  the  grand  duplicate 
for  the  years  1887  and  1888  are  now  in  his  hands  as  treasurer 
as  aforesaid,  wherefore  he  is  made  party  defendant. 

^^  That  the  said  E.  O.  Hetherington,  as  treasurer  as  afore- 
said, threatens  and  will  proceed  to  collect  the  extra  taxes 
levied  as  aforesaid,  for  the  aforesaid  purpose,  against  the 
aforesaid  lands  and  personal  property  of  these  plaintiffs,  un- 
less restrained  by  lawful  authority. 

^And  plaintiffs  say  that  the  collection  of  the  aforesaid 
extra  taxes  levied  for  the  aforesaid  purpose,  against  their 
aforesaid  lands  and  personal  property  from  these  plaintiffs, 
or  any  of  them,  during  any  or  all  the  yeara  of  the  time  of 
the  aforesaid  levy  and  extensions  heretofore  made,  or  that 
may  hereafter  be  made,  will  work  great  and  irreparable  injury 
to  these  plaintiffs,  and  that  they  are  without  remedy  at  law. 

^  Wherefore  plaintiffs  pray  that  the  said  E.  O.  Hethering- 
ton, as  treasurer  of  Highland  counly,  Ohio,  be  temporarily 
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restained  from  collecting  from  these  plaintiffs,  or  any  of  them, 
any  and  all  extra  taxes  levied  as  aforesaid  for  the  aforesaid 
purpose,  against  any  and  all  of  their  aforesaid  lands  and  per- 
sonal property. 

^^  And  that  upon  a  final  hearing  of  this  action,  E.  O.  Heth- 
erington, as  treasurer  of  Highland  county,  Ohio,  and  his 
successors  in  office,  be  perpetually  enjoined  from  collect- 
ing from  these  plaintiffs,  or  any  of  them,  or  their  legal 
representatives,  any  and  all  extra  taxes,  heretofore,  or  that 
may  be  hereafter  levied  against  any  of  their  aforesaid  lands 
and  personal  property  for  the  purpose  of  coDistructing,  main- 
taining or  repairing  Free  Turnpike  No.  50,  and  for  all  further 
and  proper  relief,  and  their  costs  in  this  action." 

To  this  petition  there  was  a  general  demurrer.  The  de- 
murrer was  sustained,  and  the  plaintiffs  not  desiring  to  plead 
further,  judgment  was  rendered  for  the  defendant.  The  cir- 
cuit court,  on  petition  in  error,  affirmed  the  judgment  of  the 
court  of  common  pleas,  and  this  proceeding  is  instituted  to 
reverse  such  judgment  of  affirmance. 

Brock  f  LytUy  for  plaintiffs  in  error. 

Newhy  ^  Morrow^  for  defendant  in  error. 

DiCKMAN,  J.  The  road  commissioners,  in  laying  out  and 
establishing  Free  Turnpike  No.  50,  established  the  bounds  of 
the  same  to  the  fuU  extent  of  one  mile  on  each  side  thereof, 
and  reported  to  the  county  commissioners  all  the  real  and 
personal  propei*ty  of  the  plaintiffs,  among  others,  within  one 
mile  on  the  noith  side  of  the  free  turnpike  as  taxable  for  its 
construction  and  maintenance.  On  the  north  side  of  the 
free  turnpike,  and  unconnected  therewith,  there  was  an  un- 
improved county  road,  within  less  than  two  miles  thereof; 
and  on  the  south  side  of  the  free  turnpike,  within  less  than 
two  miles  thereof,  and  unconnected  therewith,  there  was 
also  an  unimproved  county  road.  For  the  purpose  of  con- 
structing and  maintaining  the  free  turnpike,  the  auditor  of 
the  county,  in  compliance  with  an  order  of  the  county  corn- 
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mifisioners,  levied  a  tax  on  the  grand  duplicate,  against  all 
the  lands  and  personal  property  of  the  plaintifiFs,  among 
others,  lying  and  being  on  the  north  side  of  the  free  turnpike, 
and  within  one  mile  of  the  same. 

The  tax  was  levied  under  the  law  regulating  ^^  one  mile 
assessment  pikes,"  embraced  in  sections  4774  to  4828  inclu- 
sive, of  the  Revised  Statutes,  section  4786  of  which  provides 
as  follows :  ^*  Extra  taxes,  when  levied  as  hereinbefore  pro- 
vided, shall  be  on  real  and  personal  property  within  one  mile 

on  each  side  of  the  free  turnpike  road,  except that 

when  any  road  improvement,  or  free  turnpike  road,  built  and 
completed  under  any  of  the  turnpike  laws,  begins  or  termi- 
nates in  the  proposed  free  turnpike,  or  where  any  of  such 
roads,  or  any  toU-road,  or  unimproved  state  or  county  road, 
being  unconnected  with  the  same,  runs  upon  either  side  of 
such  proposed  road,  within  less  than  two  miles,  then  the 
taxes  shall  only  be  levied  upon  such  lands  and  pei*sonal  pro- 
perty as  lie  within  one  half  the  distance  of  such  roads."  ^ 

It  is  contended  that,  by  this  section  of  the  statutes,  a  special 
taxing  district  was  created,  of  one  mile  on  each  side  of  the 
free  turnpike  road,  and  for  the  purpose  of  constructing  and 
maintaining  such  road,  extra  taxes  should  be  levied,  if  at  all, 
on  all  the  real  and  personal  property  within  the  district; 
but,  as  the  section  provides  that  where  an  unimproved  coun- 
ty road,  unconnected  with  the  turnpike  road,  runs  upon 
either  side  thereof  within  less  than  two  mUes,  such  lands 
and  pei-sonal  property  as  lie  beyond  one  half  the  distance  of 
such  roads,  shall  be  exempt  from  taxation,  though  within 
the  one  mile  taxing  district ;  and  as,  by  reason  of  such  pro- 
vision, all  property  in  the  taxing  district  is  not  taxed  by  a 
uniform  rule,  according  to  its  true  value  in  money,  section 
4786,  in  its  application  and  operation  in  the  pi*esent  case,  is 
in  violation  of  section  2,  of  article  12,  of  the  constitution. 
In  this  section,  the  constitution  recognizes  and  enforces  the 
principle  of  equality  and  uniformity  in  the  imposition  of 
public  burdens,  and  when  a  taxing  district  is  carved  out  for 
defraying  the  cost  and  expenses  of  a  local  improvement,  aU 
property  within  the  district  must  be  taxed  by  a  uniform  rule, 
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except  the  specific  property  which  the  section  provides  may, 
by  general  laws,  be  exempted  from  taxation. 

What  territory  shall  constitute  the  district  for  the  purpose 
of  taxation,  may  be  provided  for  by  the  general  assembly,  in 
the  exercise  of  its  legislative  power.  It  has  been  decided  in 
Bowles  V.  The  State^  87  Ohio  St  85,  that  the  legislature,  in 
the  exercise  of  the  general  power  of  taxation,  may  create  a 
special  taxing  district  without  regard  to  municipal  or  politi- 
cal subdivisions  of  the  state,  and  may  levy  a  tax  on  all  pro- 
perty within  such  district,  by  a  uniform  rule,  according  to  its 
true  value  in  money,  for  the  purpose  of  defraying  the  ex- 
penses of  constructing  and  maintaining  public  roads  therein. 

The  general  assembly,  by  general  law,  in  section  4786  of 
the  Revised  Statutes,  has  provided,  that  when  extra  taxes 
are  levied  for  the  purpose  of  constructing,  improving  and 
repairing  a  free  turnpike  road,  the  levy  shall  be  on  real  and 
personal  property  within  one  mile  on  each  side  of  such  road, 
except  that  where  an  unimproved  state  or  county  road,  un- 
connected with  the  same,  runs  upon  either  side  of  the  pro- 
posed free  turnpike  road,  within  less  than  two  miles,  the 
taxes  shall  only  be  levied  upon  such  lands  and  personal  prop- 
erty as  lie  within  one  half  the  distance  of  such  roads.  The 
statute  thus  provides  for  a  taxing  district  of  one  mile  in  width 
on  each  side,  coterminous  ^ith  the  turnpike,  but  subject  to 
be  contracted  in  width,  wherever  along  the  line  of  the  turn- 
pike an  unconnected  and  unimproved  state  or  county  road 
runs  within  less  than  two  miles.  The  language  of  the  stat- 
ute describes  the  taxing  district,  in  designating  the  distance 
within  which  extra  taxes  are  to  be  levied  on  lands  on  each 
side  of  the  turnpike,  and  marks  out  the  limits  of  such  dis- 
trict where  an  unimproved  state  or  county  road  runs  at  less 
than  a  certain  distance. 

The  plaintifiFs'  action  rests  upon  the  ground  that  the  entire 
boundaries  of  the  taxing  district  must  embrace  one  mile  of 
territory  on  each  side  of  the  free  turnpike,  and  that  the  sec- 
tion of  the  statute  under  consideration,  instead  of  narrowing 
the  bounds  of  the  district,  where  an  unimproved  state  or 
county  road  runs  within  less  than  two  miles,  exempts  from 
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taxation  the  lands  and  personal  property  lying  beyond  one    \ 
half  the  distance  between  the  county  road  and  turnpike,  al-     \ 
though  actually  lying  within  the  one  mile  taxing  district. 
But  in  laying  out  and  establishing  a  free  turnpike  road,  the 
taxing  district,  in  our  view,  may  extend  one  mile  on  each 
side  thereof,  or  a  mile  on  one  side  and  less  than  that  distance 
on  the  other  side ;  or  on  the  same  side  of  the  turnpike,  the 
limits  of  the  district  may  be  one  mile  at  one  point,  and  less 
than  one  mile  at  another  point,  as  the  conditions  are  found 
to  exist  which  are  provided  for  in  the  statute.     The  exemp-     . 
tions  specified  in  section  4786,  supra^  are  designed,  we  think,     i 
to  contract  the  bounds  of  the  taxing  district  according  to  the     \ 
facts  and  circumstances  of  the  case,  and  not  to  exclude  from      \ 
taxation  any  real  or  personal  property  that  may  lie  within  a 
district  constituted  in  accordance  with  the  statute.    The  road 
commissioners  having  exceeded  their  power,  by  extending  the 
limits  of  the  taxing  district,  and  bringing  within  its  bounds 
lands  and  personal  property  which  could  not  be  properly  in- 
cluded therein,  the  want  of  uniformity  in  levying  the  extra 
tax  within  the  district  must  be  referred,  not  to  an  infirmity 
of  the  statute,  as  being  repugnant  to  the  constitution,  but 
rather  to  a  failure  to  comply  with  the  requirements  of  the 
statute. 

In  section  4779  of  the  Revised  Statutes,  there  is  a  pro- 
viso that  the  words  "  bounds  *of  the  road,"  wherever  used 
in  the  chapter  entitled  ^^  One-Mile  Assessment  Pikes,"  shall 
be  held  to  include  so  much  land  on  either  side  of  such  road 
as  may  be  charged  with  the  extra  tax  levied  for  its  construc- 
tion and  maintenance.  The  bounds  of  the  road  are  thus 
made  to  represent  the  limits  of  the  taxing  district.  But, 
section  4787  of  the  Revised  Statutes  provides :  ^^  If  the  road 
commissioners  report  to  the  county  commissioners  that  the 
extra  taxes  levied  within  the  bounds  of  the  road  are  insuffi- 
cient to  make  a  good  and  substantial  road,  the  county  com- 
missioners, if  in  their  opinion  the  public  interest  requires  it, 
may  order  the  road  commissioners  to  extend  the  bounds  of 
the  free  turnpike  road  to  one  mile  on  either  side  of  the  same, 
when  a  majority  of  the  resident  land  owners  owning  land 
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within  the  bounds  t>f  the  territory  proposed  to  be  extended 
sign  a  petition  therefor.*'  It  is  evident  that  this  language  of 
the  section  has  reference  to  a  taxing  district  of  which  a  por- 
tion, at  least,  may  be  less  than  one  mile  in  width  on  one  or 
both  sides  of  the  free  turnpike,  but  which  may  be  enlarged 
to  the  width  of  one  mile,  when  the  extra  taxes  levied  within 
the  bounds  of  the  road  prove  inadequate  to  make  a  good  and 
substantial  road. 

At  the  time  of  the  laying  out  and  establishment  of  Free 
Turnpike  No.  50,  there  was  on  the  north  side  of  the  same, 
the  unimproved  county  road  leading  from  Hillsboro  to  Mar- 
shall ;  and  on  the  south  side  thereof,  the  unimproved  county 
road  leading  from  the  Furnace  Road  to  the  New  Limestone 
State  Road — each  county  road  being  unconnected  with,  and 
within  less  than  two  miles  of  the  turnpike.  The  bounds  of 
the  turnpike,  or  taxing  district  created  for  its  construction 
and  maintenance,  could  not  be  extended  beyond  one  half  of 
the  distance  of  the  turnpike  from  the  respective  county 
roads,  except  under  the  exigency  stated  in  the  statute.  The 
lands  and  personal  properly  that  lay  beyond  one  half  the  dis- 
tance, not  being  within  the  boundaries  of  the  turnpike,  would 
not  be  taxable  as  property  in  the  district,  by  the  uniform  rule 
of  the  constitution. 

The  decision  in  Fields  v.  Commissioners  of  Highland  Coun- 
ty^ 86  Ohio  St.  476,  has  been*cited  in  behalf  of  the  plaintiffs. 
That  case  is  not  in  conflict  with,  but  rather  in  confirmation 
of  the  views  which  we  have  herein  advanced.  It  was  an 
action  to  enjoin  the  commissioners  of  Highland  county  from 
taking  further  steps  towards  the  establishing  of  certain  turn- 
pike roads,  under  the  act  of  March  20, 1879,  entitled  ^  An 
act  to  authorize  the  commissioners  of  certain  counties  to 
locate  and  construct  tuiiipike  roads."  Revised  Statutes, 
§§  8047-8057  inclusive.  For  the  purpose  of  aiding  in  the 
construction  of  such  roads,  section  6  of  the  act  authorized 
an  additional  levy  annually,  of  not  more  than  two  mills  on 
the  dollar  of  valuation,  on  the  g^and  duplicate  of  taxable 
property  in  the  county,  from  year  to  year,  until  the  comple- 
tion of  the  road  or  roads.    The  proposed  establishment  of 
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the  roads  in  controversy  was  for  county  purposes,  and  the  ""^ 
taxing  district  was  therefore  bounded  by  the  county  lines.  V 
Cooley  on  Tax.,  2d  ed.,  141.  It  was  contended  that  a  large 
number  of  acres  of  land  in  the  county  had  already  been 
assessed  for  the  construction  of  a  large  number  of  turnpikes 
in  the  county,  and  should,  by  virtue  of  the  provisions  of 
section  7  of  the  act,  be  exempt  from  bearing  any  of  the 
burden  of  taxation  necessary  to  the  construction  of  the 
roads  about  to  be  located  and  established.  The  validity  of 
the  act  was  assailed,  and  was  held  to  be  in  violation  of  the 
constitution,  because  lands  in  the  same  taxing  district  were, 
by  the  act,  relieved  from  taxation,  by  reason  of  having  been 
previously  assessed.  In  the  opinion,  Boyntok,  C.  J.,  says : 
*^In  our  opinion  it  is  clearly  in  conflict  with  section  2, 
article  12,  of  the  constitution,  which,  with  certain  specific 
exceptions,  requires  all  real  and  pei-sonal  property  to  be 
taxed  by  a  uniform  rule,  and  according  to  its  true  value  in 
money.  ^  Equality  of  burden  is  the  principle  of  the  consti- 
tution.' There  is  to  be  ^  no  rule  that  exempts  some  prop- 
erty and  casts  the  burden  of  government  upon  the  rest.' 
Exchange  Batik  of  Columbus  v.  Hine,  8  Ohio  St.  48.  This, 
section  7  of  the  act  expressly  does.  Lauds  before  assessed 
for  similar  improvements  are  exempted  from  taxation  to  the 
extent  of  the  assessment  previously  made,  and  the  burden 
from  which  such  lands  are  thus  relieved,  is  cast  on  the  re- 
maining property  of  the  county." 

Finding  no  error  in  the  record,  the  judgment  of  the  cir- 
cuit court  is  accordingly 
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Wakgebien  et  al.  v.  Aspell  et  al. 

Practice  in  civil  casea-^oint  petition  in  error — Objection  to,  token  con* 
Mered — Building  and  Loan  Asaociationa — When  may  compromise 
withf  and  release  a  member— Jf  done  in  good  faith,  will  not  be  rescinded. 

1.  Where  a  number  of  persons,  against  each  of  whom  a  several  judgment 

has  been  rendered  In  the  same  action,  join  in  a  petition  in  error  to  this 
court,  the  objection  to  such  joinder  will  not  be  considered  by  the  court 
unless  interposed  before  the  cause  is  prepared  and  ready  to  be  submit- 
ted on  its  merits. 

2.  While  good  practice  requires  that  all  the  parties  to  a  judgment  that  is 

sought  to  be  reversed  by  this  court  should  be  made  parties  herein,  if 
their  interests  might  be  affected  by  any  judgment  this  court  might  ren- 
der in  the  cause;  yet  it  is  not  in  all  cases  necessary  to  give  the  court 
jurisdiction  over  the  subject  matter  of  the  proceeding.  It  is  sufficient 
for  that  purpose,  if  the  party  in  whose  favor  the  judgment  was  ren- 
dered, and  who  represents  the  absent  parties,  as  the  receiver  does  in 
this  case,  is  before  the  court 

3.  A  building  and  loan  association,  incorporated  under  the  act  of  February 

21,  1867  (64  Ohio  Laws,  18),  has  power  to  compromise  with  a  member 
and  release  him  from  further  obligation  to  the  corporation,  whether  the 
indebtedness  arose  from  a  loan  or  on  a  subscription  for  stock.  And, 
where  the  parties  to  the  compromise  have  acted  in  good  faith,  the  trans- 
action will  not  be  rescinded  because  the  released  member  was  paid  a 
greater  sum  of  money  than  he  would  have  received  upon  a  pro  rata 
distribution  of  the  assets  of  the  concern. 

(Decided  April  29,  1890.) 

This  action  was  brought  by  Michael  Hilliard  in  the  Court 
of  Common  Pleas  of  Cuyahoga  county,  in  January,  1879, 
against  the  plaintiffs  in  error,  and  a  large  number  of  others, 
to  enforce  against  them  the  liability  alleged  to  have  devolved 
upon  them  by  statute  as  stockholders  of  "  The  Forest  City 
United  Land  &  Building  Association,"  a  corporation  organ- 
ized in  March,  1867,  under  an  act  of  the  general  assembly  o^ 
the  state  of  Ohio,  passed  February  21, 1867  (64  Ohio  Laws, 
18),  and  which,  it  was  averred,  had  become  insolvent.  The 
association  had  been  dissolved  by  a  decree  of  the  Court  of 
Common  Pleas  of  Cuyahoga  county,  rendered  a  short  time 
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before  this  action  was  begun,  and  a  receiver  appointed,  who 
afterwards  entered  his  appearance  and  became  a  party  herein. 
The  plaintiffs  in  error  by  answer  set  up,  among  other  de- 
fenses, that  before  the  claims  arose  which  were  sought  to  be 
enforced  against  them,  they  had  ceased  to  be  stockholders  in, 
or  membeis  of,  the  said  association,  by  reason  of  having  sev- 
erally surrendered  their  respective  shares  of  stock  for  can- 
cellation, under  regulations  adopted  by  the  association  for 
that  purpose.  This  was  denied  by  a  reply.  In  the  court  of 
common  pleas  the  cause  was  referred  to  James  Lawrence, 
who  made  a  finding  in  favor  of  the  plaintiffs  in  error,  which, 
though  the  printed  record  is  somewhat  obscure,  seems  to  have 
been  confirmed  by  that  court.  The  cause  was  then  taken  to 
the  district  court  on  appeal,  from  which  court,  on  the  creation 
of  the  circuit  court,  it  was  ti-ansferred  to  the  latter  couit, 
where  it  was  referred  to  Charles  F.  Morgan,  who  took  the 
testimony  in  writing  and  reported  the  same,  together  with 
his  findings  of  facts  and  conclusions  of  law,  to  that  court. 
The  referee  held  as  a  matter  of  law,  under  the  facts  as  he 
found  them,  that  the  plaintiffs  in  error  remained  stockhold- 
ers of  the  association  and  were  liable  as  such,  and  stated  an 
account  showing  the  sum  each  shareholder  should  pay,  not 
merely  to  satisfy  creditors,  but  upon  an  equitable  adjustment 
of  rights  between  the  shareholders  themselves,  according  to 
the  principles  upon  which  the  account  was  taken.  This  re- 
port, in  so  far  as  it  affected  the  plaintiffs  in  error,  was  ap- 
proved and  confirmed  by  the  circuit  court,  whereupon  a 
several  judgment  was  rendered  against  each  of  the  plaintiffs 
in  error,  in  favor  of  the  receiver,  for  the  sum  equitably  due 
from  him  according  to  the  finding  of  the  referee.  To  this 
plaintiffs  in  error  excepted  and  brought  the  proceedings  to 
this  court  for  review.  Any  further  statement  of  facts  nec- 
essary to  understand  the  decision  will  be  found  in  the  opinion. 

J.  E.  IngersoU^  for  plain tifT  in  error. 

1.  The  building  association  had  power  and  authority,  under 
the  laws  of  Ohio,  and  its  charter,  and  the  regulations  made 
1&  accordance  therewith,  to  buy  up  and  cancel  its  shares. 
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when  it  was  solvent,  and  there  were  no  creditors  holding 
claims  against  it.  Taylor  v.  Exporting  Company^  6  Ohio 
176 ;  State  v.  Building  Association,  36  Ohio  St.  263 ;  Sec- 
tions 8249,  3261  and  8262  Revised  Statutes ;  1  Mora,  on 
Corp.,  Sec.  491,  498  and  500;  Thompson  on  Liability  of 
Stockholders,  Sec.  202 ;  1  Mora,  on  Corp.,  Sec.  434 ;  Gdpke 
V.  Blake,  19  la.  268 ;  Slee  v.  Bloom,  19  Johns.  459;  Bank  v. 
Bruce,  17  N.  Y.  507  ;  Mora,  on  Corp.,  Sec.  20. 

2.  It  matters  not  though  the  association  had  no  power  or 
authority  to  buy  the  shares  of  plaintiffs  in  error — though  the 
acts  were  ultra  vires — yet,  since  they  were  completely  exe- 
cuted by  both  parties,  and  allowed  to  stand  for  several  years, 
neither  the  corporation  nor  its  stockholders,  nor  subsequent 
creditors,  can  set  aside  the  transactions.  Sanderson  v.  Iron 
Co.,  84  Ohio  St.  442 ;  ffays  v.  Gaslight  Co.,  29  Ohio  St.  340; 
Mora,  on  Coip.,  Sec.  688 ;  Bank  v.  MatJiews,  98  U.  S.  621 ; 
Railroad  Co.  v.  Howard,  7  Wall.  393 ;  Parish  v.  Wheeler, 
22  N.  Y.  494 ;  Gas  Company  v.  West,  50  la.  16 ;  Nav.  Co.  v. 
Weed,  17  Barb.  378 ;  101  Pa.  St.,  204 ;  22  Cal.,  221 ;  83  111., 
141 ;  69  Mo.,  224;  Coppins  v.  GreenUes,  38  Ohio  St.  275; 
84  Ohio  St.,  442. 

3.  After  these  plaintiffs  in  error  had  retii*ed  from  all  par- 
ticipation in  the  business,  and  had  relinquished  all  claims  to 
the  assets  of  the  corporation,  and  had  ceased  to  be  known  on 
its  records  as  stockholders,  such  persons  as  thereafter  became 
creditors  of  the  corporation,  voluntarily  took  the  corporation 
as  their  creditor,  with  such  coUateml  liability,  as  the  stock- 
holders then  existing  would  afford,  and  have  no  claim  in  law 
or  equity  against  these  plaintifiis  in  error.  Brown  v.  Hitch- 
cock, 86  Ohio  St.  678;  Mora,  on  Corp.,  Sec.  841. 

T.  H.  Graham  and  Arnold  Green,  for  defendants  in  error. 

1.  There  was  a  lack  of  proper  parties,  defendants  in  error, 
as  well  as  a  misjoinder  of  parties,  plaintiffs  in  error.  The 
case  should  be  dismissed  for  want  of  proper  parties.  Smet* 
ters  V.  Rainey,  18  Ohio  St  568 ;  Same  v.  Sam^,  14  Ohio  St. 
287. 

2.  In  the  absence  of  statutory  authority,  a  corporation 
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caDnot  purohase  its  stock  except  to  save  a  debt  or  similar 
purpose.  A  person  can  become  a  stockholder  in  a  corpora- 
tion, only  by  subscribing  to  its  capital  stock,  or  by  stepping 
into  the  shoes  of  one  who  has  subscribed.  Having  become 
a  stockholder,  there  is  no  way  of  ceasing  to  be  one,  except 
by  transferring  the  stock  to  another,  who  steps  into  his  shoes. 

The  purchases  of  stock  and  the  compromises  itrith  borrow- 
ers, were  all  made  in  the  calculation  that  the  association  would 
work  out  the  scheme  in  a  given  number  of  years,  which  cal- 
culation was  based  on  the  erroneous  theory  that  the  associa- 
tion had  the  right  to  collect  interest  on  the  premiums  bid  by 
borrowers,  as  well  as  upon  the  money  received  by  the  bor- 
rower, and  also  that  the  premiums  bid  in  the  future  would 
equal  those  in  the  past.  The  agreement — the  constitution 
of  the  association,  that  prescribed  the  manner  in  which  the 
association  should  conduct  its  business — was  therefore  broken 
and  abandoned  when  the  association  entered  upon  the  busi- 
ness policy  of  purchasing  stock  and  compromising  with  bor- 
rowers. The  result  was  a  division  of  the  capital  of  the 
corporation  among  some  of  the  stockholders,  to  the  exclusion 
of  others.  It  was  a  division  and  distribution  of  its  funds 
among  its  members  in  advance  of  the  distribution  at  the 
winding  up  of  the  corporation.  It  refused  to  loan  funds  to 
its  members.  It  practically  trafficked  in  its  own  stock.  This 
it  could  not  lawfully  do.  StcUe  v.  Building  AssocicUian^  85 
Ohio  St.  268. 

8.  The  capital  stock  of  a  corporation  is  a  trust  fund,  held 
in  tmst  by  it;  (1)  for  its  creditors,  (2)  for  all  of  its  stock- 
holders. We  maintain  that  trust  funds  may  always  be  fol- 
lowed by  the  parties  entitled  thereto  into  the  hands  of  the  per- 
sons receiving  them  with  knowledge  of  the  trust.  An  ultra 
vires  act  of  a  corporation  will  not  be  upheld,  unless  the  treat- 
ing of  the  same  as  a  nullity  will  operate  as  a  fraud  on  the 
party  who  dealt  with  it,  in  good  faith.  In  other  words,  it  is 
only  on  the  ground  of  estoppel  such  acts  are  to  be  upheld  and 
treated  as  valid,  tod  the  authorities  cited  by  counsel  for 
plainiifb  in  error,  are  based  upon  that  principle. 
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Bradbuby,  J.  No  joint  judgment  was  rendered  in  the 
circuit  court  against  the  plaintiffs  in  error,  nor  could  any 
such  judgment  have  been  rendered,  for  the  claim  against 
each  was  several.  A  several  judgment,  therefore,  was  ren- 
dered against  each  of  the  plaintiffs  in  error,  in  favor  of  the 
receiver  of  the  association,  for  the  amount  found  by  the  ref- 
eree to  be  severally  due  from  each  of  them  as  stockholders 
thereof.  These  plaintiffs  in  error  joined  in  one.  petition  in 
error  to  this  court,  instead  of  each  filing  a  separate  petition, 
as  it  is  contended  they  should  have  done  ;  and,  for  this  rea- 
son, it  is  now  insisted  by  defendants  in  error  that  the  petition 
in  error  should  be  dismissed.  It  is  no  doubt  true  that  the 
code  of  civil  procedure  does  not  permit,  as  a  rule,  persons  to 
be  joined  as  plaintiffs  \irho  are  not  united  in  interest,  but  it 
is  not  necessary  to  determine,  in  the  case  before  us,  whether 
or  not  the  plaintiffs  in  error  could  join  in  obtaining  the  re- 
lief demanded,  or  if  they  could  not,  what  remedy  ought  to 
have  been  applied  if  the  objection  had  been  pi-omptly  made, 
for  the  joinder  affects  no  substantial  right  of  the  defendants 
in  error,  and  the  failure  to  interpose  this  objection  for  three 
years,  and  until  the  cause  had  been  prepared  and  ready  to  be 
submitted  on  its  merits,  must  be  taken  to  constitute  a  waiver 
of  any  right  they  may  have  had  in  respect  thereof.  It  would 
be  a  severe  rule,  indeed,  that  would  visit  with  the  penalty  of 
dismissal  at  this  late  day  a  mistake  so  easily  remedied,  if  the 
parties  now  complaining  of  it  had  pointed  it  out  at  an  early 
stage  of  these  proceedings  in  error. 

The  parties  to  this  action  in  the  courts  below  numbered 
about  five  hundred ;  they  were  all  included  in  the  petition 
in  error  filed  in  this'  court,  but  no  summons  in  error  was  id- 
sued  thereon.  The  receiver,  however,  in  whose  favor  the 
several  judgments  now  sought  to  be  reversed  were  rendered, 
entered  his  appearance.  The  appearance  of  all  the  outside 
creditors  was  also  entered,  as  was  that  of  a  considerable  num- 
ber of  the  stockholders,  yet,  when  all  this  was  done,  there  re- 
mained a  numerous  body  of  the  stockholders  who  are  not 
before  this  court.  Upon  this  ground  tlie  defendants  who  are 
before  the  court,  on  the  authority  of  Smetters  v.  Rainey^  18 


Digitized  byLjOOQlC 


JANUARY  TERM,  1890.  266 

Wangeiien  et  aZ.  v.  Aspell  et  oL 

Ohio  St  668,  and  the  same  case,  14  Ohio  St.  287,  insist  that 
as  the  statute  of  limitations  has  run  in  favor  of  those  de- 
fendants who  did  not  enter  an  appearance,  the  cause  should 
be  dismissed  for  want  of  proper  parties.  We  think  the  prin- 
ciple underlying  those  cases — Smetters  v.  Rainey^  9upra — 
should  not  be  extended ;  since  that  principle  was  announced, 
it  has  been  generally  criticised  and  its  application  limited 
whenever  under  consideration  by  this  court:  Bradford  v. 
Andrews  et  oZ.,  20  Ohio  St.  220  ;  Secor  v.  WitUr,  39  Ohio  St. 
218  ;  Bank  y.  Green,  40  Ohio  St.  488. 

Beyond  doubt,  good  practice  requires  that,  all  parties  to 
the  judgment  below,  who  may  be  affected  in  any  way  by  the 
judgment  of  this  court,  should  be  before  it,  and  serious  in- 
convenience and  embarrassment  might  result  from  their 
absence ;  but,  if  the  court  has  acquired  jurisdiction  of  the 
cause,  the  absence  of  parties  who  may  be  affected  does  not 
necessarily  demand  a  dismissal  thereof.  The  proper  coui*se 
to  pursue  in  such  case  must  depend  upon  the  exercise  of  a 
sound  discretion  under  all  the  circumstances  before  the 
court.  In  the  case  before  us  the  judgment  or  decree  was 
somewhat  singular.  A  several  judgment  was  rendered 
against  each  one  of  a  large  number  of  shareholders,  not  upon 
their  statutory  liability,  but  for  money  paid  or  distributed  to 
them,  severally,  beyond  the  amounts  which  they  were  respec- 
tively entitled  to  receive  upon  a  pro  rata  distribution  of  the 
assets  of  the  concern.  These  judgments  aggregate  over 
f46,000,  while  the  debts  to  be  paid  and  the  costs  altogether 
amount  to  a  little  more  than  $16,000,  and  the  aggregate  s.um 
of  the  judgments  against  the  plaintiffs,  does  not  very  much, 
if  at  all,  exceed  $6,000 ;  so  that,  if  their  defense  is  held  good, 
there  will  still  remain  judgments  for  about  IN0,000  with 
which  to  pay  $16,000.  If  the  insolvency  of  some  of  those, 
against  whom  these  judgments  were  rendered,  was  the  ground 
upon  which  the  seemingly  excessive  judgments  were  ren- 
dered, it  is  not  sufficiently  disclosed  in  the  record.  The  judg- 
ment or  decree  of  the  circuit  court,  made  no  provision  for 
the  distribution  of  the  surplus  remaining  in  the  hands  of  the 
receiver  after  the  debts  and  costs  were  paid,  and  the  case 
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remains  in  that  court  for  further  proceedings  in  reference 
thereto,  as  well  as  for  certain  other  matters  not  material  to 
the  enquiry  before  us.  The  discharge  of  the  plaintiffs  in 
error,  therefore,  will  cause  no  inconvenience  or  embarrassment 
in  the  circuit  court.  That  court  will  simply  have  before  it 
eighteen  less  persons  to  whom  to  distribute  this  surplus,  and 
a  sum  to  distribute  reduced  by  the  aggregate  amount  of  the 
judgment  against  these  plaintiffs  in  error ;  but  if  any  incon- 
venience or  embarrassment  should  ensue,  the  defendants  who 
are  before  the  court  after  this  lapse  of  time  must  be  deemed 
to  have  brought  it  on  themselves,  for  they  had  ample  time, 
before  the  statute  of  limitations  had  run,  to  move  this  court 
to  require  the  plaintiffs  in  error  to  bring  in  all  the  defend- 
ants or  obtain  leave  to  do  so  themselves.  The  defendants, 
therefore,  who  are  before  the  court,  have  no  standing  to  re- 
quire a  dismissal  of  the  petition  in  error,  if  the  court  obtained 
jurisdiction  of  the  action. 

That  the  parties  before  this  court  were  such  as  to  give  it 
jurisdiction,  is,  we  think,  quite  clear.  The  receiver,  in  whose 
favor  the  judgments  sought  to  be  reversed  were  rendered, 
and  the  creditors  proper  of  the  association,  as  well  as  a  por- 
tion of  the  stockholders,  have  entered  their  appearance.  In- 
deed, it  would  seem  that,  the  form  of  the  judgments  are  such 
that  the  appearance  of  the  receiver  alone,  he  being  the  party, 
and  the  only  party,  in  whose  favor  the  judgments  were  ren- 
dered, would  be  sufficient  to  give  jurisdiction.  He  is  the 
representative  of  the  other  parties  and  whatever  rights  they 
have  must  be  worked  out  through  him  ;  he  is  the  party  to 
whom  the  judgments  are  payable ;  he  only  could  enforce 
them,  and,  for  these  reasons,  we  think,  he  is  the  proper  party 
to  defend  them  in  this  proceeding. 

The  main  contention  between  the  parties  arises  on  that 
part  of  the  report  of  the  referee,  wherein  he  held,  that  the 
plaintiffs  in  error  remained  stockholders  of  the  association, 
and  adjusted  the  rights  of  the  parties  on  that  theory,  not- 
withstanding they  had,  nominally,  at  least,  compromised 
with,  and  surrendered  to,  the  association,  the  shares  of  stock 
Ueld  by  them.    This  holding  was  based  upon  the  theory  that 
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the  regulations  adopted  by  the  association,  under  which  the' 
surrender  of  stock  was  made,  was  unauthorized,  ultra  vires 
and  void,  and  that,  notwithstanding  the  transaction  which 
led  to  the  surrender  of  the  stock  was  completely  executed, 
and  the  shares  of  stock,  in  fact,  surrendered,  yet,  there  was 
no  equity  in  favor  of  the  shareholders  by  which  the  transac- 
tion could  be  upheld.  The  material  circumstances  of  the 
transaction  are  as  follows :  The  capital  stock  of  the  concern 
was  $400,000,  which  was  divided  into  two  thousand  shares 
of  two  hundred  dollars  each ;  that  the  constitution  of  the 
eoncem  provided  that  funds  should  be  raised  by  monthly 
dues  of  one  dollar  per  share,  fines  for  non-payment  of  dues, 
and  interest  on  loans  advanced  to  members;  and  that  it 
should  continue  in  operation  until  sufficient  funds  should  be 
realized  to  divide  to  each  share  two  hundred  dollars  or  its 
equivalent,  at  which  time  the  association  should  be  dissolved; 
that  as  money  accumulated  sufficient  to  redeem  one  or  more 
shares  it  should  be  loaned  from  time  to  time  to  the  member 
offering  the  highest  premium  therefor,  and  this  in  effect  was 
a  redemption  in  advance  of  the  share  or  shares  of  stock  upon 
which  the  loan  was  made.  The  borrower  (so  called)  giving 
security  for  the  payment  of  the  interest  on  the  money  loaned, 
his  monthly  dues  and  fines  that  might  be  assessed  against 
him,  but  not  for  the  repayment  of  the  money  advanced  to 
him,  as  its  repayment  was  not  contemplated  by  the  scheme 
of  the  association.  The  constitution  did  not  contain  any 
provision  authorizing  its  amendment,  but  authorized  provi- 
sion to  be  made  by  by-laws  respecting  shareholders  who 
might  withdraw  from  the  association,  and  a  by-law  was 
adopted,  at  the  time  of  adopting  the  constitution,  providing 
for  the  withdrawal  of  members,  which  was  never  formally 
repealed,  and  which  only  differed  from  the  regulations  under 
which  plaintiffs  in  error  withdrew,  by  fixing  a  rate  more  ad- 
vantageous to  the  association.  This  constitution  and  the 
by-laws,  as  originally  adopted,  were  signed  by  each  sub- 
scriber for  stock.  The  association  continued  to  loan  its 
money  (or  more  properly,  to  redeem  its  stock)  to  the  person 
bidding  the  highest  premium  therefor,  until  January,  1871, 
Vol.  xlvti. — 17 
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at  which  time  (January  2,  1871)  the  stockholders  adopted 
a  resolution  authorizing  the  pui*chase,  as  it  was  called,  but, 
in  fact,  the  cancellation  and  retirement,  of  such  shares  of 
stock  as  could  be  had  at  a  premium  of  twenty  per  cent,  on 
the  amount  paid  in ;  in  like  manner  on  January  16,  1872, 
tlie  rate  for  retiring  stock  was  fixed  at  thirty  per  cent. ;  on 
January  18,  1878,  it  was  fixed  at  forty-five  per  cent,  for 
sixty  days,  and  forty  per  cent,  for  the  balance  of  the  year; 
and  on  January  5, 1874,  the  rate  was  fixed  at  sixty  per  cent. 
These  rates  were  fixed  without  any  objection,  so  far  as  the 
record  discloses,  nor  does  it  appear  that  they  were  the  result 
of  any  device,  trick  or  misrepresentation  of  any  kind,  or 
that  those  rates,  in  the  apparent  condition  of  the  association 
at  the  time,  were  unduly  favorable  to  those  who  wished  to 
retire.  It  was  under  these  resolutions  that  the  shares  of  the 
plaintiffs  in  error  were  taken  up  and  retired  before  the 
claims  accrued  for  which  they  are  sought  to  be  held,  and 
about  four  years  before  this  action  was  commenced.  The 
referee  construed  the  transaction  to  be  both  a  purchase  of 
the  stock  by  the  association,  and  a  division  of  its  funds  in 
advance  of  the  time  provided  for  by  its  constitution.  This 
view  we  have  not  been  able  to  adopt.  The  transaction  was 
not  a  purchase  in  the  correct  sense  of  that  term.  A  pur- 
chase implies  an  acquisition  of  property,  a  change  or  trans- 
fer of  ownership.  Bouvier,  488.  This  was  not  within  the 
contemplation  of  the  parties  to  the  transaction ;  it  was  not 
intended  that  the  shares  should  be  kept  alive  (so  to  speak) 
and  remain  the  property  of  the  association ;  on  the  contrary, 
the  object  sought  was  their  extinguishment  by  retirement 
and  cancellation,  and  we  see  no  reason  for  imposing  on  the 
transaction  any  other  character  than  that  intended  by  the 
parties  themselves.  Nor  did  the  parties  intend  a  division  of 
the  funds  of  the  concern  in  advance.  The  parties  who 
went  out  expressly  waived  any  right  in  the  ultimate  division 
contemplated  by  the  constitution  of  the  association,  in  con- 
sideration of  receiving,  at  the  time,  a  sum  agreed  upon  by 
the  parties.  The  object  of  the  association  was  to  reduce 
the  number  of  shares  among  which  final  division  should  be 
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made  when  the  funds  should  be  sufficient  to  divide  two  hun- 
dred dollars  per  share,  and  this  cancellation  of  stock  was  a 
means,  as  they  supposed,  of  hastening  that  day,  for  the  rate 
at  which  stock  should  be  cancelled  was  no  doubt  fixed  some- 
what below  its  real  value,  as  the  same  was  measured  by  the 
existing  assets  of  the  concern  at  the  value  put  upon  them 
by  the  association  at  the  time. 

The  nature  of  the  transaction  must  be  determined  by  the 
understanding  of  the  parties,  and  the  situation  as  it  appeared 
to  them  at  the  time  it  was  entered  into,  and  the  fact  that 
some  years  later,  either  through  the  mismanagement  of  those 
who  remained  in  and  participated  in  conducting  its  business, 
or  for  some  other  cause  it  turned  out  that  the  association 
retired  these  shares  at  too  high  a  rate,  does  not  affect  the 
question.  Therefore,  we  hold  the  transaction  to  be  a  com- 
promise with  shareholders  and  a  retirement  of  their  stock, 
and  the  power  to  do  this,  we  think,  is  incidental  to  all  build- 
ing and  loan  associations  organized  under  the  laws  of  this 
state.  The  expressed  object  of  their  creation  is  to  afford 
means  to  build  homes  for  their  members.  The  law  must  be 
taken  to  have  anticipated  the  exigencies  that  are  likely  to 
arise  in  the  affairs  of  life.  The  membership  in  these  associ- 
ations is  usually  quite  numerous ;  in  this  association  it  was 
over  five  hundred ;  its  dui-ation  was  to  exceed  eight  years. 
A  multitude  of  causes  can  be  imagined  Which  would  render  it 
highly  inconvenient,  and  many  that  would  make  it  altogether 
impracticable,  for  some  of  this  large  number  of  sharehold- 
ers to  remain  members  until  its  existence  should  termi- 
nate by  a  division  of  its  assets  according  to  its  constitution; 
in  such  case  they  must  either  take  the  chances  of  a  sale  to 
some  individual,  or  compromise  with  the  association.  The 
right  of  an  association  of  this  kind,  to  compromise  with  a 
member  and  release  him,  is  declared  in  State  v.  Building  A9- 
socitUian^  35  Ohio  St.  258,  and  we  reiterate  the  doctrine 
there  laid  down. 

Notwithstanding  this  general  power  of  building  and  loan 
associations,  to  compromise  with  their  shareholders  and  release 
them  from  liability,  it  ia  not  doubted  that  they  can  be  limited 
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by  their  own  internal  regulations,  and  this,  it  is  contended, 
has  been  done  by  the  constitution  and  by-laws  adopted  by 
this  association.  It  is  further  contended  that,  as  the  consti- 
tution and  by-laws  of  this  association,  after  their  adoption, 
were  signed  by  all  its  stockholders,  they  became  a  part  of  the 
contract  which  could  not  be  changed,  as  we  understand  coun- 
sel, except  by  unanimous  consent.  We  do  not  perceive  any 
ground  to  maintain  that  the  constitution  and  by-laws  are  any 
more  binding,  because  signed  by  the  members,  for,  whether 
signed  or  not,  they  become  the  law  of  the  association,  binding 
upon  all  of  its  members,  until  altered  or  amended,  and  the 
circumstance  that  they  were  signed  does  not  take  away  the 
right  and  power  of  amendment,  which  is  incidental  to  all 
corporations..  Notwithstanding  the  statement  in  Waterman 
on  Corporations,  234,  and  cases  cited  in  support  of  it,  we  do 
not  doubt  that  the  constitution  of  a  corporation  may  provide 
that  it,  or  the  by-laws,  shall  not  be  altered  or  amended  with- 
out the  consent  of  all,  or  some  fixed  propoi*tion,  of  the  mem- 
bers, in  which  case,  an  amendment  or  alteration,  to  be  binding, 
must  secure  the  assent  of  the  stipulated  number ;  but  this 
constitution  contained  no  such  provision.  It,  in  fact,  con- 
tained no  provision,  whatever,  in  relation  to  its  amendment ; 
this  omission,  however,  did  not  take  from  it  the  power  to 
amend,  with  which  it  was  clothed  by  the  law  of  the  state. 
Section  3251 ,  Revised  Statutes.  But,  were  this  not  so,  it  would 
not  aid  the  defendants  in  error  in  this  case,  for  the  constitu- 
tion in  express  terms  provided  ^'  that  the  by-laws  of  the  so- 
ciety should  make  such  provision  as  may  be  deemed  expedient 
and  proper  with  regard  to  shareholders  who  may  for  various 
causes  withdraw  from  the  society."  Accordingly,  a  by-law 
was,  at  the  same  time,  adopted,  providing  that  the  holder  of 
unredeemed  shares  might  withdraw,  and  fixing  the  terms  at 
five  per  cent,  less  than  he  had  paid  in,  and  his  proportion  of 
the  losses  and  expenses.  Thus  it  appears,  not  only  that  the 
constitution  and  by-laws  did  not  deny  the  right  of  withdrawal, 
but  on  the  contrary  expressly  recognized  and  provided  for  its 
being  done. 
The  association  having  the  power  to  compromise  with  its 
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membeis  and  retire  their  stock,  the  only  question  that  i-e- 
mains  is  whether  this  power  was  fairly  and  reasonably  exer- 
cised or  not.  It  is  said  that  the  power  was  not  fairly  and 
reasonably  exercised,  because  the  retiring  members  received 
too  much,  as  the  ultimate  result  proved ;  that  is,  the  associa- 
tion fixed  the  rate  of  redemption  too  high.  That  cannot  be 
allowed  to  be  the  test  of  the  fairness  of  a  transaction.  The 
stockholders  of  the  association  at  four  successive  annual 
meetings  adopted  a  resolution,  without  dissent  or  opposi- 
tion, fixing  the  rate  at  which  any  holder  of  unredeemed  stock 
could,  if  he  chose,  retire  from  the  concern.  There  is  no  sug- 
gestion that  any  undue  influence,  misrepresentation,  ruse  or 
device  of  any  kind  was  employed  to  secure  the  adoption  of 
these  resolutions.  There  is  no  ground  to  suppose  that  these 
rates  were  fixed  for  any  other  reason  than  the  general  belief 
that  the  accumulations  of  the  association  warranted  it.  These 
standing  rates  were  accepted  by  the  plaintiffs  in  error  (among 
others),  and  their  respective  shares  of  stock  retired  more  than 
four  years  before  this  action  was  begun,  during  all  which  time 
they  had  no  actual  connection  with  the  association  or  inter- 
fered in  any  way  with  the  management  of  its  concerns.  Un- 
der these  circumstances,  we  think  the  transaction  must  be 
deemed  a  fair  one.  It  is  not  clear  how  the  affairs  of  the  as- 
sociation fell  into  such  confusion;  one  potent  cause,  no 
doubt,  was  the  decision  of  this  court  against  its  claim  to 
charge  interest  on  the  premium  bid  by  shareholdera  for  pre- 
cedence in  obtaining  money,  and  the  resultant  discourage- 
ment. The  Forest  City  United  Land  and  Building  Association 
V.  Gallagher  et  al.,  26  Ohio  St.  208.  To  hold,  that  in  order 
to  make  a  compromise  with,  and  discharge  of  a  member  fair, 
it  should  appear  at  the  ultimate  winding  up  of  the  affaii-s  of 
the  concern,  that  too  much  had  not  been  paid  him,  would  be 
to  defeat  all  efforts  at  compromise,  for  no  member  would  care 
to  withdraw  upon  such  terms.  He  would  be  placed  in  this 
situation.  If,  in  the  end,  it  appeared  that  the  association 
had  secured  a  good  bargain,  the  transaction  would  stand ; 
but  if  it  had  paid  him  too  much,  it  could  call  for  a  readjust- 
ment of  the  accounts,  if  it  saw  proper  so  to  do,  either  before 
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or  at  the  time  of  its  final  dissolution.  This  cannot  be  al- 
lowed. The  power  to  compromise  implies  a  power  to  bind 
both  parties  by  the  terms  agreed  upon,  though  they  prove 
highly  advantageous  to  one  party  and  equally  detrimental 
to  the  other,  in  the  absence  of  fraud  or  some  other  recog- 
nized ground  of  equitable  i-elief. 

JudgmerU  reversed^  and  judgment  rendered  for  plaintiffs  in 
error. 


Jayi^e's  ex'r'x  v.  Platt. 

Attachment — Undertaking  under  section  5545— T^Tature  of— Action  upon 
tuch  undertaking — When  Sureties  thereon  concluded  by  Judgment  in 
favor  qf  plaintiff  in  attachment — Practice, 

1.  The  undertaking  anthorized  by  section  5545,  Revised  Statutes,  to  be 

given  by  a  defendant  in  attachment,  is  intended  to  take  the  place  of  the 
attachment  proceeding,  and  the  property  seized  by  virtue  of  the  writ 
It  is  the  intent  of  the  statute  that  the  sureties  in  such  undertaking  shall 
be  bound  to  the  same  extent  (not  in  excess  of  the  amount  of  the  under- 
taking), as  the  property  of  the  debtor,  or  the  garnishees,  would  have 
been  bound,  had  no  undertaking  been  given,  and  the  undertaking  must 
be  construed  with  reference  to  such  intent. 

2.  In  an  action  upon  such  undertaking  for  the  recovery  of  the  amount  of 

the  judgment  in  favor  of  plaintiff  and  against  the  defendant  in  attach- 
ment, the  sureties  are  concluded  by  the  judgment,  and  will  not  be  heard, 
in  the  absence  of  fraud,  collusion,  or  manifest  mistake,  to  question  its 
correctness,  or  inquire  into  the  action  of  the  court  either  upon  a  pre- 
liminary motion,  or  in  rendering  the  final  judgment 

3.  In  an  action  commenced  by  P.  against  D.,  in  the  court  of  common  pleas, 

the  plaintiff  asked  a  judgment  for  $5,500,  upon  a  claim  for  money  had 
and  received  by  the  defendant  to  and  for  the  use  of  the  plaintiff.  A 
proper  affidavit  being  filed,  stating  the  same  claim,  an  order  of  attach- 
ment was  issued,  which  was  superseded  by  the  defendant  giving  an 
undertaking  under  section  5545  Revised  Statutes,  with  J.  as  his  surety. 
Afterward,  by  leave  of  court,  the  plaintiff  filed  an  amended  petition, 
asking  to  recover  a  judgment  for  the  same  amount  named  in  the  origi- 
nal petition  by  reason  of  the  collection  by  defendant,  after  dissolution 
of  a  ]>artnership  theretofore  existing  between  the  parties,  of  debts  due 
the  firm,  which  by  agreement,  he  was  obligated  to  apply  in  discharge  of 
partnership  debts, 'but  which  he  neglected  to  so  apply,  whereby  the 
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plaintiff  was  compelled  to  pay  snch  debts,  and  for  compensation  for 
time  spent  in  collecting  debts  and  settling  claims  against  the  firm,  and 
asking  that  defendant  be  compelled  to  account,  and  be  ordered  to  pay 
to  plaintiff  any  balance  in  his  hands,  and  for  other  equitable  relief. 
Answer  was  filed,  and,  on  trial,  judgment  was  rendered  for  plaintiff. 
The  judgment  being  unpaid,  P.  commenced  an  action  against  J.,  the 
surety,  on  the  undertaking  to  recover  the  amount  of  the  judgment. 
Beld:  (a)  In  such  action  on  the  undertaking,  it  will  be  presumed  that  the 
court,  in  passing  upon  the  application  for  leave  to  file  the  amended  pe- 
tition, ascertained  and  found,  that  the  claim  declared  upon  in  such 
amended  petition,  though  stated  in  different  form,  was  based  upon  the 
same  facts  and  transactions  as  the  claim  stated  in  the  original  petition. 
(6)  An  answer  by  J.,  which  alleges,  in  substance,  the  foregoing  facts, 
and  that  when  requested  to  sign  such  undertaking,  the  defendant  made 
inquiry  into  the  existence  of  the  indebtedness  set  out  in  the  original 
petition,  and,  upon  ascertaining  that  none  such  existed,  consented  to 
execute  said  undertaking,  and  asks  to  be  discharged  from  liability  on 
the  ground  that  the  action  in  which  the  judgment  for  P.  was  rendered, 
was  not  the  action  in  which  the  undertaking  was  given,  does  not  state 
a  defense. 

(Decided  April  29,  18100.) 
Ebbob  to  the  Circuit  Court  of  Cuyahoga  county. 

Action  below  was  by  the  defendant  in  error  against  Harris 
Jaynes  and  Andrew  Jaynes  to  recover  upon  an  undertaking 
in  attachment*  It  was  averred  in  the  petition  that  on  the 
25th  of  July,  1868,  the  plaintiff  commenced  in  the  Coui*t  of 
Common  Pleas  of  Cuyahoga  county,  an  action  against  Barney 
A.  DeWolf,  and  caused  an  order  of  attachment  to  be  issued, 
directed  and  delivered  to  the  sheriff  of  said  county,  and  that 
thereupon  DeWolf  caused  an  undertaking  to  be  executed  to 
the  plidntiff  by  the  defendants,  as  his  sureties,  in  the  sum  of 
eleven  thousand  dollars,  which  was  duly  approved.  The 
undertaking  was  to  the  effect  that  the  defendant  should  per- 
form the  judgment  of  the  court  in  said  action ;  and  thereup- 
on the  attachment  was  diy^harged.  Afterward,  at  the  May 
term,  1880,  the  plaintiff  recovered  a  judgment  against  De- 
Wolf  for  $6,689.85,  and  costs  $78.98.  The  judgment  is  in 
full  force,  and  wholly  unsatisfied.  Judgment  was  asked  for 
$5,763,28,  with  interest  from  May  8, 1880. 

The.  undertaking  was  as  follows : 
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"  Andrew  Piatt,  plaintiff,       )      In  the  Court  of  Common 
V.  >  Pleas,    Cuyahoga    county, 

Barney  A.  DeWolf,  defendant.  )  Ohio. 

We  bind  ourselves  to  the  said  plaintiff,  Andrew  Piatt, 
in  the  sum  of  911,0U0,  that  the  said  defendant,  Barney  A.  De- 
Wolf,  shall  perform  the  judgment  of  the  court  in  this  action. 
Cleveland,  July  25th,  1868. 

Harris  Jaynbs, 
Andrew  Jaynes." 

Defendant,  Harris  Jaynes  filed  a  separate  answer,  in  which, 
among  other  things,  it  was  avenged  that  the  action  so  com- 
menced by  Piatt  against  DeWolf,  and  in  which  the  attach- 
ment was  issued  and  the  undertaking  executed,  was  one  at 
law  upon  a  cause  of  action  stated  in  the  petition  to  be  for 
money  had  and  received  by  said  DeWolf  to  and  for  the  use 
of  the  plaintiff,  amounting  to  95,500,  for  which  sum,  with 
interest  from  July  24, 1868,  plaintiff  prayed  judgment,  and 
no  other  or  further  claim  or  ground  of  recovery  was  alleged 
in  said  petition.  No  judgment  was  rendered  upon  said  cause 
of  action,  but  some  time  after  said  undertaking  was  executed, 
plaintiff  filed  an  amended  petition  by  which  he  wholly  aban- 
doned the  action  originally  stated,  and  instead  thereof  stated 
one  in  equity  to  obtain  an  accounting  between  co-partnere, 
and  an  adjudication  of  partnership  liabilities  growing  out  of 
a  partnership  business  formerly  conducted  by  plaintiff  and 
defendant  and  one  Porter,  and  aftei*ward  by  plaintiff  and  de- 
fendant. Under  the  issues  joined  by  the  amended  petition, 
and  answer,  the  cause  was  referred  to  a  master  to  take  and 
state  an  account  between  the  parties,  who  reported  that  De- 
Wolf  had  received  and  collected  an  amount  in  excess  of  the  sum 
collected  by  Piatt,  which,  together  with  the  amount  due  said 
Piatt  for  services  rendered,  amouqited  to  upwards  of  $11,000, 
one  half  of  which  Piatt  was  entitled  to ;  whereupon  the  court 
rendered  judgment  for  Piatt  against  DeWolf  for  95,689.35, 
which  was  the  only  judgment  rendered  in  the  case.  Defend- 
ants, when  requested  to  enter  into  the  undertaking,  instituted 
careful  inquiry  into  the  existence  of  the  indebtedness  set  out 
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in  the  original  petition,  and  upon  ascertaining  that  none  such 
existed,  consented  to  execute  such  undertaking;  that  the 
amended  petition  was  filed  without  his  knowledge  or  consent; 
was  a  petition  seeking  equitable  relief,  and  contained  the 
statement  of  a  cause  of  action  wholly  foreign  to  that  stated 
in  the  original  petition. 

A  copy  of  the  original  and  amended  petitions  was  made 
part  of  the  answer.  In  the  amended  petition  it  was  stated, 
that  Porter,  Piatt  and  DeWolf  were  partners  prior  to  Sep- 
tember, 1866,  when  Porter  retired,  the  other  two  continuing 
tiie  business  until  May  9, 1868,  under  the  same  articles  of 
co-partnership,  which  were  set  out.  It  was  therein  provided 
that  the  parties  were  to  contribute  to  the  capital  equally, 
but  if  they  did  not,  those  who  furnished  more  than  their 
share,  were  to  receive  interest  on  the  excess;  The  amended 
petition  further  stated  that  the  firm  of  Piatt  &  DeWoIf 
was  dissolved  May  9, 1868 ;  that  Piatt  had  contributed  sub* 
'  stantially  the  whole  capital ;  that  there  was  due  him  at  dis- 
solution, $6,481.56;  the  firm  debts,  aside  from  this,  were 
917,248.54 ;  that  915,850  of  this,  was  for  money  borrowed 
from  a  bank  which  was  secured  by  Piatt  by  a  deposit  of 
bonds ;  that  the  profits  had  been  large,  of  which  DeWolf 
had  drawn  out  more  than  his  share ;  that  by  agreement  at 
time  of  dissolution,  both  parties  had  bound  themselves  to 
apply  all  dues  and  assets  collected  to  the  payment  of  debts, 
and  to  no  other  use,  and  that  the  excess  of  time  occupied  by 
one  more  than  the  other  in  collecting  and  settling  debts 
should  be  paid  for ;  that  DeWolf  had  received  after  the  9th 
of  May,  1868,  a  large  sum  of  money,  derived  from  the  assets 
of  the  firm,  but,  instead  of  paying  the  debts  had  used  a 
large  part  thereof  in  his  ow^  business,  in  violation  of  said 
agreement,  and  that  plaintiff  had  been  obliged  to  relieve  his 
securities  by  paying  all  that  part  of  the  indebtedness  not 
paid  by  a  receiver,  appointed  in  another  action  between  the 
parties,  and  had  spent  much  more  time  in  settling  and  col- 
lecting, than  the  defendant  for  which  he  was  entitied  to 
compensation.  He  claimed  due  from  defendant  95,500,  with 
interest  from  July  29, 1868,  and  also  prayed  that  defendant 
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might  be  compelled  to  come  to  an  accounting,  and  be  ordered 
to  pay  plaintiff  any  balance  found  in  his  hands  belonging  to 
plaintiff,  and  for  fui*ther  relief. 

The  plaintiff  demurred  to  the  answer  of  Harris  Jaynes  oa 
the  ground  that  it  did  not  state  facts  sufficient  to  constitute 
a  defense.  On  hearing  in  the  common  pleas,  the  demurrer 
was  overruled,  and,  reply  bekig  filed,  the  case  was  tried  and 
judgment  rendered  for  defendant.  In  the  circuit  court  the 
judgment  of  the  common  pleas  was  reversed  for  error  in 
overruling  the  demurrer  and  rendering  judgment.  To  re- 
verse the  judgment  of  the  circuit  court  this  proceeding  in 
error  is  brought. 

Boyntan^  Male  ^  Horvy  for  plaintiff  in  error. 

1.  We  claim  that  the  change,  or  substitution  in  the  action, 
discharged  the  surety  in  the  undertaking,  because  it  i*adically 
changed  his  liability  without  his  consent.  Ide  v.  OhurchiU, 
14  Ohio  St.  871 ;  Smith  v.  Huaeman,  80  Ohio  St.  662;  Hall 
V.  Williamsony  9  Ohio  St.  23  ;  Meyers  v.  Parker^  6  Ohio  St 
501 ;  Sites  v.  Haverstick,  23  Ohio  St.  623 ;  BiUler  v.  Knee- 
land.  Id.  196 ;  Life  Ins.  Co.  v.  Sutphin,  86  Ohio  St.  360. 

The  statute,  sec.  5114,  old  code,  137,  does  not  authorize 
an  independent  cause  of  action  to  be  substituted  for  the  one 
sought  to  be  amended.  Spice  v.  Steinruck,  14  Ohio  St.  218 ; 
Beeder  v.  Sayer,  70  N.  Y.  181 ;  Nash  on  Pleading,  313-314 
et  seq. ;  Bates  on  Pleading,  166 ,  Commissioners  v.  Andrews, 
18  Ohio  St.  49 ;  Pomeroy  on  Remedies,  sec.  566 ;  Board  of 
Supervisors  v.  Becker,  34  Wis.  378 ;  Butledge  v.  Vannister, 
8  Bush.  864 ;  McGrath  v.  Balser,  6  B.  Mon.  141.  The  two 
.causes  of  action  were  in  "irrepressible  conflict."  Niel  v. 
Chreenleaf  26  Ohio  St.  670 ;  Bias  v.  BonnelVs  Exr.,  24  Wend. 
9 ;  Chitty  on  Contracts,  566 ;  Bartlett  v.  Biamond,  14  M.  & 
W.  49;  Pardee  v.  Price,  16  M.  &  W.  451;  Arnold  v.  An- 
geU,  62  N.  Y.  508 ;  Thomas  v.  Thomas,  5  Exch.  28 ;  Conilli- 
and  v.  Eaton,  139  Mass.  105 ;  Ryder  v.  Wilcox,  103  Mass. 
80 ;  Armitage  v.  Winterhottom,  1  Scott  N.  R.  28 ;  Paine  v. 
Thatcher,  25  Wend.  450. 

2.  The  judgment  against  DeWolf,  the  defendant  in  the 
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ftttachment  action^  is  not  conclusive  of  the  sureties*  liability. 
State  V.  Jenningsj  14  Ohio  St.  73 ;  Westerhaven  v.  Clive^  5 
Ohio  186 ;  State  v.  Colerick,  3  Ohio  487 ;  Secrist  v.  Barber, 
17  Ohio  St.  431 ;  ffaU  v.  TFJZZiaTiwow,  9  Ohio  St.  23 ;  Inger- 
•oil  V.  Parker,  6  Ohio  St.  501 ;  Smith  v.  Hineman,  30  Ohio 
St.  662 ;  Smead  v.  Chrisfield,  1  Handy  678 ;  ^ndre  v.  Fitz- 
kugh  et  aU,  18  Mich.  93 ;  Willie  v.  Crocker,  1  Pick.  204 ; 
Brigham  v.  ^^te,  2  Pick.  425 ;  Langly  v.  Adams,  40  Me.  125 ; 
Claugh  V.  Monroe,  84  N.  H.  881 ;  Fawny  v.  Broadbent,  28  la. 
689 ;  Bobeeon  v.  2%(wip«ow,  9  N.  J.  L.  97 ;  Moulton  v.  Cha- 
pin,  28  Me.  505 ;  Warren  v.  iori,  181  Mass.  660 ;  Tucker  v. 
Whitcj  5  Allen  322 ;  Bichards  v.  iSm-er,  114  Mass.  101 ; 
.  Quellen  v.  Arnold,  12  Nev.  234 ;  Jar/cox  v.  Chapman,  10  Ben- 
edict 517 ;  ifann  v.  Brewer,  7  Allen  202;  Kellogg  v.  Kimball, 
142  Mass.  128 :  TPood  v.  Benny,  7  Gray  540 ;  JJat^^n  v.  Snotv, 
14  Pick.  83;  Wight  v.  J2aZ«,  2  Gush.  498 ;  Haynes  v.  Morgan,  8 
Mass.  210 ;  1  Tidd's  Practice,  242 ;  Wilks  v.  Adcock,  8  T.  R. 
27 ;  Wheelright  v.  JuUing,  7  Taunt:  304 ;  Thompson  v.  ifaci- 
rowtf,  5  D.  &  R.  619 ;  Fumess  v.  £«e(2,  68  Md.  1 ;  Lumpkin 
V.  Collier,  69  Mo.  170 ;  FvlUrton  v.  Campbell,  25  Pa.  St.  346 ; 
Wapples  on  Attachment,  409 ;  Drake  on  Attachment,  sec. 
285 ;  Fairchild  v.  Baldwin,  12  Pick.  888;  Ayer  v.  Smith,  8 
Cranch487;  Wardy.  Washington,  4  Granch  282;  Clark  y. 
Foxcroft,  7  Green,  1,  296 ;  Chnstal  v.  JBTeZiy,  88  N.  Y.  285 ; 
Leonard  ▼.  Speidel,  104  Mass.  856 ;  Buder  v.  /Sayer,  70  N. 
Y.  181. 

8.  But  the  surety  in  the  undertaking  had  the  right  to  treat 
the  law  affecting  its  validity  by  any  amendment  to  the  cause 
of  action,  as  settled  in  this  state  by  the  decision  in  Spice  v. 
Suinruck,  14  Ohio  St.  214.  Alcott  v.  Supervisors,  16  WalL 
690 ;  Sweeny  v.  Easter,  I  Wall.  176 ;  Savemeyer  v.  Iowa  Co., 
8  Wall.  294;  Douglas  v.  County  of  Pike,  101  U.  S.  677; 
Harris  v.  Jex,  55  N.  Y.  421 ;  Shelby  v.  Guy,  11  Wheat.  367 ; 
Louisiana  v.  Pilsbury,  105  U.  S.  294 ;  Anderson  v.  Santa 
Anna,  116  U.  S.  356 ;  Taylor  v.  Ypsilanti,  105  U.  S.  60 ; 
County  of  Balls  v.  Douglass,  Id.  728 ;  City  v.  Lamson,  9  Wall. 
477;  Boyd  v.  Alabama,  94  U.  S.  645;  Thompson  v.  Lee 
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County,  3  Wall.  327 ;  Brown  v.  Mayor,  63  N.  Y.  239;  Je^ 
9up  V.  Camegee,  80  N.  Y.  441 ;  Cooley's  Const.  Lim.,  474, 
477 1  Dillon's  Mun.  Corp,,  46  ;  Pairis  v.  Thatcher,  25  Wend. 
460 ;  Montgomery  v.  Henry,  10  Mich.  20. 

Samuel  JS.  Williamson,  for  defendant  in  error. 

1.  The  amendment  to  the  petition  was  proper  and  did  not 
change  the  cause  of  action.  Goble  v.  Howard,  12  Ohio  St. 
165 ;  Bainsford  v.  Bainsford,  57  Barb.  58 ;  Coffee  v.  Brian, 
4  Bing.  54;  Brierly  v.  Cripps,  7  Car.  &  Payne  74 ;  Trustees 
V.  Odlin,  8  Ohio  St.  293 ;  Pease  v.  Barber,  3  Cain's  Reports 
266 ;  Assurance  Co.  v.  TowZ^,  65  Wis.  247 ;  sec.  5096,  Revised 
Statutes. 

2.  If  the  cause  of  action  was  somewhat  changed,  the 
amendment  might  be  allowed,  and,  if  allowed,  the  signers  of 
the  undertakipg  are  liable  for  the  amount  of  the  judgment. 
Sec.  5114,  Revised  Statutes ;  Broum  v.  Leigh,  49  N.  Y.  78 ; 
Abbott's  Practice  Rep.,  1-93 ;  North  v.  La  Flesh,  73  Wis.  — ; 
Alber  v.  Froelich,  39  Ohio  St.  245. 

3.  Whether  the  amendment  was  properly  allowed  or  not, 
the  judgment  of  the  court  against  the  defendant  is  conclu- 
sive in  an  action  on  the  undertaking  to  release  the  attach- 
ment. Myers  v.  Smith,  29  Ohio  St.  120 ;  Holt  v.  Whittier, 
31  Ohio  St.  475 ;  Bentley  v.  Dorcas,  11  Ohio  St.  398  ;  Kel- 
logg v.  Kimball,  142  Mass.  128 ;  Imbu^ch  v.  Farwell,  1  Black. 
(U.  S.)  566 ;  Churches  v.  Barker,  18  N.  Y.  463 ;  United 
States  V.  Mosley,  7  Sawyer  265 ;  Christal  v.  Kelly,  88  N.  Y. 
286 ;  Slosson  v.  Ferguson,  31  Minn.  448 ;  Sutro  v.  Bigelow, 
31  Wis.  527 ;  Harra  v.  Int.  Pet.  Co.,  23  Ohio  St.  622.  In- 
deed  it  may  well  be  considered  an  established  principle,  that 
whenever  a  surety  has  contracted  with  reference  to  the 
conduct  of  one  of  the  parties  in  some  suit  or  proceeding  in 
coui*t,  he  is,  in  the  absence  of  fraud  and  collusion,  concluded 
by  the  judgment. 

4.  The  amended  answer  of  the  defendant  below,  did  not 
state  a  defense,  because  it  showed  that  he  had  not  been  in- 
juriously affected  by  the  amendment  of  the  petition. 
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Speab,  J.  The  question  is,  did  the  amended  answer  state 
a  defense  to  the  plaintiffs  action  ? 

Plaintiff  in  error  seeks  a  reversal  of  the  judgment  of  the 
circuit  court  sustaining  the  demurrer,  on  the  ground  that  the 
judgment  rendered  against  DeWolf  and  in  favor  of  Piatt, 
Tras  not  rendered  in  the  action  in  which  the  undertaking 
sued  upon. was  given.  In  other  words,  that  the  amended 
petition  was  so  different  from  the  original  as  to  make  a  new 
action,  and  that,  tlierefore,  the  liabilitj  of  the  surety  was 
changed  without  his  consent,  whereby,  upon  well  settled 
principles,  he  was  discharged. 

To  sustain  this  contention  the  plaintiff  in  error  must  be 
prepared  to  show  (1),  that  he  can  be  permitted  to  inquire 
into  the  judgment  rendered  in  favor  of  Piatt  and  against 
DeWolf,  and  (2)  that  upon  such  inquiry  it  will  appear  that 
the  action  in  which  the  judgment  was  rendered  was  not  the 
action  in  which  the  undei'taking  was  given.  Failure  to  es- 
tablish either  of  these  propositions  is  fatal  to  the  claim. 

Was  the  judgment  of  the  court  of  common  pleas  in  favor 
of  Piatt,  conclusive  in  an  action  on  the  undertaking  to  re- 
lease the  attachment? 

We  think  an  examination  of  section  5545,  the  statute  un- 
der which  the  undertaking  is  permitted,  will  suggest  an 
answer  to  the  question.  That  section  provides  not  only  for 
the  giving  of  the  undertaking  and  specifies  its  character, 
but  defines  the  effect  of  it  when  given.  The  condition  must 
be  '^  to  the  effect  that  the  defendant  shall  perform  the  judg- 
ment of  the  court.*'  On  the  giving  of  the  undertaking  ^^  the 
attachment  shall  be  discharged,  and  restitution  made  of  any 
property  taken  under  it,  or  the  proceeds  thereof."  The  un- 
dertaking ^^  shall  also  discharge  the  liability  of  a  garnishee 
in  the  action,  for  any  property  of  the  defendant  in  his  hands." 

By  so  giving  an  undertaking  the  defendant  in  attachment 
is  enabled  to  supersede  the  proceedings  under  the  writ  of 
attachment,  and  substitute  for  the  security  afforded  the  plaint- 
iff by  a  seizure  of  property,  either  directly,  or  in  the  hands 
of  a  garnishee,  the  personal  stipulation  and  liability  of  the 
suretieB  in  the  undertaking  that  ^^  the  defendant  shall  perform 


Digitized  byLjOOQlC 


270  SUPREME  COURT  OF  OHIO. 

Jayne's  ExVx  v,  PlatU 

the  judgment  of  the  court."  Of  course  this  implies  the  judg- 
ment in  the  action.  In  the  undertaking  here  the  words  ^4n 
this  action  "  were  added,  but  they  neither  enlarged  nor  limited 
the  import  of  the  statute. 

The  undertaking  is  purely  in  the  interest  of  defendant. 
It  is  given  to  enable  him  to  regain  and  retain  full  use  of  his 
property  attached,  or  to  be  attached,  and  the  undertaking 
takes  the  place,  for  all  the  pui'poses  of  the  case,  of  that  pro- 
perty, as  well  as  of  the  attachment  itself.  Having  thus 
placed  himself  in  the  attitude  of  a  substitute  for  the  attach- 
ment and  for  the  property,  it  would  seem  to  follow  that  the 
surety  is  affected  by  whatever  would  have  affected  the  pro- 
perty, and  liable  to  respond  upon  his  undertaking,  under 
the  same  circumstances,  and,  within  the  limit  of  his  under- 
taking, to  the  same  extent,  that  the  property  could  have  been 
subjected,  or  the  liability  of  the  garnishee  enforced.  If  the 
subsequent  action  of  the  court  is  such  as  to  have  the  effect 
of  releasing  the  property  attached  and  discharging  the  attach- 
ment, or  of  discharging  the  garnishee  from  liability,  had  no 
undertaking  been  given,  then  the  surety  could,  with  reason, 
claim  release,  but  if,  whatever  may  be  done,  by  way  of  amend- 
ment of  pleadings,  or  otherwise,  would  not  have  that  effect, 
then  it  is  difficult  to  see  what  reasonable  claim  to  release  can 
be  urged.  The  undertaking  is  to  be  construed  in  connection 
with  the  existing  law,  pursuant  to  which  it  is  made,  and  with 
regard  to  the  object  sought  to  be  accomplished  by  the  statute 
authorizing  it.  This  object,  as  we  have  seen,  is  to  enable  the 
defendant  to  substitute  for  the  attachment  a  security  which 
should  be  available  to  the  plaintiff  upon  the  recovery  of  a 
judgment.  Surely  the  legislature  did  not  intend  that  the  se- 
curity afforded  the  plaintiff  by  his  attachment,  might  be  im- 
paired by  enabling  the  defendant  to  substitute  security  of 
less  value,  or  of  less  efficacy. 

In  the  case  under  consideration  the  attachment  entitled  the 
plaintiff  to  charge  in  the  hands  of  the  garnishee  named  in  the 
affidavit,  the  moneys  and  credits  belonging  to  DeWolf,  and 
subject  them  to  the  payment  of  his  debt.  If  no  undertaking 
had  been  given,  the  plaintiff  could  and  would,  have  availed 
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himself  of  that  mode  of  satisfaction.  By  giving  the  under- 
taking, the  sureties  enabled  the  defendant  to  obtain  a  valu- 
able benefit  in  the  possession  and  control  of  the  moneys  and 
credits  sought  to  be  reached  by  the  process  of  garnishment. 
And,  in  legal  effect,  they  made  the  liability  of  the  garnishees 
their  liability,  and  thus  consented  to  stand  in  the  place  of 
the  garnishees,  and  to  become  themselves  liable,  not  exceed- 
ing the  amount  named  in  the  undertaking,  to  the  same  ex- 
tent, and  under  the  same  circumstances,  as  the  garnishees 
would  have  been,  had  no  undertaking  been  given.  It  cannot, 
with  reason,  be  claimed  that  the  filing  of  the  amended  peti- 
tion could  have  the  effect  of  discharging  the  attachment,  or 
releasing  the  garnishees.  The  case  made  in  the  new  plead- 
ing, though  different  in  its  form  of  statement  from  that  in 
the  original,  was  not,  necessarily,  a  case  based  upon  different 
facts.  Whether  it  was  or  not,  was  a  matter  proper  to  be  in- 
quired into  when  the  application  to  file  the  amended  petition 
was  being  considered,  and  it  will  be  presumed  that  the  court, 
in  passing  upon  the  application,  ascertained  and  found,  that 
the  claim  declared  upon  in  such  amended  petition,  though 
stated  in  different  form,  was  based  upon  the  same  facts  and 
transactions  as  the  claim  stated  in  the  original  petition.  Nor 
did  the  form  of  either  exclude  the  tight  to  an  attachment. 
Each  was  an  action  for  money.  Lord  Mansfield  denomi- 
nated the  action  for  money  had  and  received  ^' a  kind  of  equita- 
ble action."  The  early  authorities  held  that  **  where  money  is 
due  ex  cequo  bono^  it  may  be  recovered  in  an  action  for  money 
had  and  received."  None  doubted  that  it  is  for  the  recovery 
of  money.  And,  since  the  decision  in  Q-oble  v.  Howard^  12 
Ohio  St.  165,  no  doubt  has  existed  that,  in  this  state,  one 
partner,  in  an  action  against  his  copartner,  after  dissolution 
of  the  firm,  to  recover  what  is  claimed  to  be  due,  may  have 
an  order  of  attachment  as  in  other  civil  actions  for  money. 
The  only  person  who  could  have  interposed  a  legal  objection 
to  the  ruling  of  the  court  in  allowing  the  amended  pleading 
to  be  filed  was  the  defendant  in  the  case,  and  he  only  by  a 
proceeding  in  error  to  reverse.  No  such  proceeding  was  in- 
stituted, and  the  final  judgment  stands  as  conclusive  against 
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him.  It  is,  we  think,  in  the  absence  of  allegations  of  fraud, 
collusion,  or  manifest  mistake,  equally  conclusive  against  the 
sureties  in  the  undertaking.  They  are  liable  for  the  amount 
of  the  judgment  irrespective  of  its  legal  merits,  because  such 
is  the  nature  of  their  contract.  They  cannot,  any  more  than 
could  a  surety  for  a  plaintiff  in  attachment,  or  in  replevin,  go 
behind  the  judgment  and  allege  that,  for  errors  committed, 
it  is  contrary  to  law.  Any  other  construction  of  the  statute 
would  defeat  its  obvious  purpose.  Nor  can  it  be  said  that 
such  result  could  not  have  been  in  contemplation  of  the  par- 
ties, for,  whatever  they  may  allege  otherwise,  in  signing  the 
undertaking,  these  sureties  must  be  presumed  to  have  done 
so  with  knowledge  of  the  statute,  and  of  the  power  of  the 
court  to  allow  amendments  to  the  pleadings.  If  they  acted 
on  a  mistaken  idea  of  the  meaning  of  the  statute,  or  of  prac* 
tice  in  the  courts,  and  were  thereby  misled  to  their  injury, 
it  is  their  misfortune. 

But  if  we  should  apply  to  this  undeilaking  the  strictest 
rules  of  construction,  it  is  difficult  to  see  how  the  contention 
of  plaintiff  in  error  could  be  maintained.  The  language  is : 
"perform  the  judgment  of  the  court  in  this  action."  Ad- 
mittedly, these  words  mean  the  action  then  pending.  An 
action  includes  the  formal  proceedings  attendant  upon  the 
demand  of  a  right  made  by  one  party  of  another,  which  is 
properly  said  to  terminate  at  judgment.  The  view  of  counsel 
seems  to  confuse  "cause  of  action  "  with  "action,"  and  to  seek 
to  substitute  for  the  proceeding  itself,  the  right  upon  which  it 
is  based.  Beyond  all  question,  the  judgment  was  rendered 
in  the  action  in  which  the  undertaking  was  given,  unless  the 
filing  of  the  amended  petition  itself  made  a  new  action.  No 
other  action  was  commenced,  and  none  other  prosecuted. 
And  a  fair  interpretation,  as  well  in  accordance  with  the  lan- 
guage as  with  the  sense  of  the  obligation,  would  hold  the  term 
"  this  action "  to  mean  the  suit  then  pending  between  the 
parties. 

We  have  not  overlooked  the  many  cases  in  this  state  and 
elsewhere,  cited  by  the  learned  counsel  for  plaintiff  in  error 
in  his  brief.     But  we  cannot  agree  that  they  require  a  rever- 
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sal  of  the  judgment.  The  question  turns  upon  a  construc- 
tion of  our  statute,  and  that  is  not  controlled  by  the  decisions 
of  courts  of  other  states.  Many  of  the  Ohio  cases  cited  are 
actions  on  official  bonds.  In  State  v.  Coleriek^  3  Ohio,  487, 
where,  in  a  suit  upon  a  sherifiTs  bond  against  the  sureties, 
the  record  of  a  judgment  against  the  principal  alone  had  been 
admitted,  this  court  say :  **  Where  the  sureties  have  notice  of 
the  suit)  and  may,  or  do  make  defense,  the  judgment  against 
the  principal  is  conclusive  against  them.  Where  such  notice 
is  not  given,  the  judgment  against  the  principal  is  prima  facie 
only.  It  may  be  impeached  for  collusion,  or  for  mistake. 
But,  until  so  impeached,  it  is  sufficient  to  entitle  the  plaint- 
iff to  recover  the  amount  for  which  it  is  rendered."  A  some- 
what careful  examination  of  Ohio  cases  fails  to  discover  one 
where  the  court  has  held  to  the  contrary  of  this.  It  is  true 
that  in  the  opinion  in  State  v.  Jeiming%^  14  Ohio  St.  73,  the 
judge  states  his  opinion,  based  upon  authority  to  be,  that  where 
sureties  have  no  notice  of  the  action  against  the  principal  they 
may  ^  not  merely  attack  the  judgment  for  fraud  or  collusion, 
but  open  up  the  inquiry  into  the  merits,"  though  he  intimates 
that  the  decisions  which  establish  the  rule  ''  may  be  subject 
to  just  criticism,  and  questionable  as  to  the  principle  on  which 
they  rest."  The  action  was  one  against  a  constable  and  his 
sureties  on  his  bond,  and,  at  the  trial,  the  record  of  the  judg- 
ment previously  rendered  against  the  constable  alone  was  re- 
jected. The  facts  hardly  called  for  a  holding  to  the  extent 
indicated  in  the  opinion,  and  in  the  syllabus  the  case* of  State 
V.  Colerick^  iupra^  is  cited  and  followed.  But  whatever  the 
law  may  now  be  in  such  cases,  a  distinction,  we  think,  is  to 
be  taken  between  them  and  the  case  we  are  considering.  In 
general,  the  obligation  in  official  bonds  is  that  the  surety  will 
be  responsible  in  case  the  officer  fails  to  faithfully  discharge 
the  duties  of  the  office.  The  question  in  issue,  in  an  action 
on  the  bond  against  the  sureties,  is,  has  there  been  dereliction 
of  official  duty  within  the  meaning  of  the  bond,  and  has  the 
party  complaining  been  damnified  ?  In  this  class  of  cases  the 
question  is  different.  It  is :  Did  the  plaintiff  recover  judg- 
ment, and  for  what  amount,  and  did  the  defendant  satisfy 
Vol.  XLvn.— 18 
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it?  Proof  that  a  judgment  was  rendered  for  the  plaintiff  in 
attachment  which  the  defendant  has  not  satisfied,  shows  a 
breach  of  the  bond.  And  of  such  judgment,  it  would  seem, 
that  the  record  itself  is  not  only  the  best,  but  the  only  evi- 
dence, and,  until  impeached  for  fraud,  collusion,  or  manifest 
mistake,  ought  to  be  held  conclusive. 

The  precise  question  here  presented  has  not  been  before 
this  court  heretofore.  But  some  of  the  cases  referred  to  by 
counsel  for  defendant  in  error  in  his  brief,  we  think,  bear 
upon  the  case  before  us.  Bently  et  al,  v.  Dorcas  et  al.  11 
Ohio  St.  898,  was  an  action  against  sureties  upon  a  bond 
given  for  appeal  from  the  judgment  of  the  court  of  common 
pleas  to  the  district  court.  The  answer  alleged,  among  other 
defenses  pleaded,  that  the  decree  in  the  district  court  on  ap- 
peal was  rendered  upon  a  different  and  distinct  liability  from 
that  sustained  by  the  common  pleas,  and  upon  a  ground  not 
made  in  the  pleadings,  and  such  a  decree,  it  was  urged  in 
this  court,  could  not  have  been  in  contemplation  of  the  pai^ 
ties,  and  should  not  be  regarded  as  within  the  terms  of  their 
contract.  But  the  court,  speaking  by  the  opinion,  held  that 
they  were  not  at  liberty,  in  that  proceeding,  to  say  that  the 
district  coui*t  erred,  but  were  bound  to  assume  that  the  de- 
cree of  that  court  was  properly  made ;  that  if  the  decree  was 
prejudicial  to  any  of  the  parties,  their  remedy  was  by  a  direct 
proceeding  to  reverse  or  modify,  and  as  no  such  step  had 
been  taken,  the  court  must  regard  the  decree  as  valid  and 
correct,  and  must  decide  only  on  its  legal  effect  on  the  lia- 
bility of  the  parties  who  had  executed  the  bond. 

In  Braiden  v.  Mercer^  44  Ohio  St.  339,  the  question  present- 
ed was  whether  or  not,  in  an  action  upon  a  guardian's  bond 
for  recovery  of  amount  found  due  the  wards  upon  a  final 
settlement  of  the  guardian's  account  in  the  probate  court, 
the  sureties  were  concluded  by  the  judgment.  The  court 
held  that  they  were,  and  that,  in  the  absence  of  fraud  and  col- 
lusion, they  could  not  be  heard  to  question  its  correctness,  or  to 
demand  a  rehearing  of  the  accounts.  In  the  opinion,  the 
learned  Chief  Justice  uses  language  which  seems  to  have  ap- 
plication here :  ^^  By  their  bond  the  sureties  contract  with  ref  er- 
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ence  to  the  action  of  a  court  and  that  their  principal  will  obey 
its  order  and  conform  to  such  action.  Can  they  say  they  are 
strangers  to  such  proceeding  ?  Upon  their  principal's  failure 
to  obey  the  order  of  the  court  there  is  clearly  a  breach  of  the 
bond.  The  relation  they  assume  to  such  court  and  its  action 
so  far  makes  them  privy  to  the  proceedings  affecting  their 
principal  as  to  deny  to  them  the  right,  when  called  to  answer 
for  the  breach  of  the  bond,  to  call  in  question  the  grounds 
upon  which  the  court  based  its  action,  and  to  have  the  same 
case  re-tried Indeed  it  may  well  be  considered  an  es- 
tablished principle,  that  whenever  a  surely  has  contracted 
with  reference  to  the  conduct  of  the  parties  in  some  suit  or 
proceeding  in  court,  he  is,  in  the  absence  of  fraud  and  collu- 
sion, concluded  by  the  judgment."  And,  in  support,  cites 
a  long  list  of  cases. 

ITie  Supreme  Court  of  Wisconsin,  in  Sutro  v.  Bigelow^  81 
Wis.  627,  in  a  well  considered  opinion,  construes  the  statute 
of  that  state,  which  is  similar,  in  substance,  to  section  6646, 
giving  to  it  the  same  construction  hereinbefore  placed  upon 
that  section.  See,  also,  Hanna  ^  Firdey  v.  Int.  Pet.  Co.^  28 
Ohio  St.  622 ;  Methodist  Church  v.  Booker,  18  N.  Y.  468 ;  U. 
S.  V.  Mosely,  7  Sawyer  (U.  S.  C.  C),  266 ;  and  Inbusch  v. 
Farwell,  1  Black.  666.  Also,  Lathrop  v.  Southworth,  6  Mich. 
448;  TowUy.  Towle,  46  N.  H.  484;  Heard  v.  Lodge,  20 
Pick.  68,  and  Shepard  v.  Pebbles,  38  Wis.  378. 

In  this  case  the  allowance  by  the  trial  court  of  an  amend- 
ment to  the  petition,  if  wrong,  was  but  an  error,  and  was 
valid  until  reversed.  No  claim  of  fraud,  collusion,  or 
mistake  in  the  proceedings  is  made  by  plaintiff  in  error, 
and,  we  think  he  was  bound  by  the  judgment  rendered 
against  DeWolf,  and  cannot  be  heard  here  to  call  it  in  ques- 
tion. We  agree  with  the  circuit  court  that  the  answer  did 
not  state  a  defense ;  and,  finding  no  error  in  the  judgment 
of  that  court,  the  same  is 

Affirmed. 
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AbMSTBONG    Y.  EABSEOnSB. 

Sailroad  Companie^^Subacripiions  to  Capital  Stock  qf— When  payable^ 
Sections  3275, 8276  and  3298,  Revised  Statutes,  Construed, 

1.  While  false  statements,  made  by  an  authorized  agent  of  a  corporation,  in 

regard  to  the  past  or  present  status  of  the  corporate  enterprise,  or  of  ma- 
terial matters  connected  therewith,  whereby  a  subscription  is  obtained 
to  its  capital  stock,  may  be  fraudulent,  and  defeat  a  recoyery  thereon, 
representations  concerning  the  future  intention,  purpose  or  ezpecta^ 
tion  of  the  corporation,  will  not  have  that  effect,  especially  when  it  is 
not  shown  they  were  fraudulently  made  for  the  purpose  of  deceiving. 

2.  A  subscription  to  the  capital  stock  of  a  railroad  company,  the  payment  of 

which  is  made  dependent  upon  the  completion  of  a  part  of  its  road,  may 
be  enforced  against  the  subscriber  after  the  company  has  fully  complied 
with  the  condition,  although,  when  the  subscription  was  made,  the 
company  had  not  expended  ten  per  centum  of  its  authorized  capita]  in 
the  construction  of  its  road,  nor  obtained  actual  honaflde  subscriptions 
to  its  capital  stock  to  the  amount  of  twenty  per  centum  thereof.  Though , 
such  subscription  when  made,  was,  under  the  provisions  of  section  3208 
of  the  Revised  Statutes,  unauthorized,  it  nevertheless  constituted  a  con- 
tinuing offer  of  the  subscriber  to  pay  the  company  the  amount  sub- 
scribed, upon  the  performance  by  It  of  the  conditions  therein  contained, 
which,  when  not  withdrawn  before  the  conditions  were  fully  complied 
with,  became  an  absolute  subscription,  and  pa3rment  thereof  cannot  be 
defeated  on  the  ground  that  the  company  was  without  corporate  capac- 
,  Ity  to  receive  it. 
8.  Railroad  companies  incorporated  under  the  laws  of  this  state,  are  not  re- 
quired to  construct  first-class  railroads  before  they  can  collect  subscrip- 
tions to  their  capital  slock,  unless  the  subscription  contains  a  stipulation 
to  that  effect. 

4.  A  statute,  authorizing  a  railroad  company  to  sell  the  whole  or  any  part 
'  of  its  road,  in  force  at  the  time  a  subscription  is  made  to  its  stock,  be- 
comes a  part  of  the  contract  of  subscription,  and  a  sale  thereafter  made 
by  the  company  of  a  part  of  its  road  under  the  authority  of  such  statute, 
does  not  release  the  subscriber,  except  when,  and  as,  provision  is  made 
therefor  in  the  statute. 

5.  It  is  no  defence  to  an  action  on  a  subscription  to  the  stock  of  a  railroad 

corporation,  that  the  company  has  not  completed  the  road  in  iU  entirety, 
nor,  that  it  has  abandoned  a  part  of  the  enterprise,  when  no  condition 
to  that  effect  is  expressed  in  the  subscription. 
0.  Subscribers  to  the  capital  stock  of  a  railroad  company,  are  not  released 
from  the  obligations  of  their  subscriptions,  by  a  change  afterward  made 
in  the  line  of  the  road  under  section  3275  of  the  Revised  Statutes,  so  as 
to  pass  through  a  county  not  named  in  its  articles  of  incorporation.  It 
is  only  when  the  line  of  the  road  is  diverted  from  a  county  named  in 
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-  the  articles  of  incorporation,  that  persons  who  subscribed  to  the  capital 
stock  of  the  company  on  the  Hue  of  that  part  of  the  road  so  changed, 
are  released  from  the  obligations  of  their  subscriptions.  Revised  Stat- 
utes, section  8270. 

(Decided  April  29, 180a) 
Error  to  the  Circuit  Court  of  Ross  county. 

The  original  action  was  brought  bj  John  Karshner  against 
Milton  Armstrong  in  the  Court  of  Common  Pleas  of  Ross 
county,  hy  filing  therein  the  following  petition : 

^  The  plaintiff,  John  Karshner,  says :  That  on  the  26th 
day  of  April,  A.  D.  1877,  The  Cincinnati  &  Fayetteville 
Rsdlroad  Company  was  duly  incorporated  as  a  corporation 
under  the  laws  of  Ohio,  for  the  purpose  of  building  and  oper- 
ating a  railroad  from  the  city  of  Cincinnati,  in  the  county  of 
Hanulton,  through  the  counties  of  Hamilton,  Clermont  and 
Brown,  to  the  village  of  Fayetteville,  in  said  last  named 
county — all  in  this  state. 

**  That  the  capital  stock  of  said  company  was  f  120,000,  di- 
vided into  two  thousand  four  hundred  shares  of  $50  each ; 
and  that,  shortly  after  the  incorporation  of  said  company,  the 
amount  of  such  capital  stock  required  by  statute  for  the  pur- 
pose, having  been  duly  subscribed  and  paid,  said  company 
duly  organized  by  electing  according  to  law  a  board  of  direct- 
ors, who  duly  qualified  as  such. 

''  That  on  or  about  the  81st  day  of  May,  A.  D.  1878,  said 
company,  a  liirge  amount  of  its  capital  stock,  to  wit,  more 
than  twenty  per  centum  of  its  authorized  capital  stock  in  bona 
fide  subscriptions  having  been  subscribed,  and  a  large  amount 
of  money,  to  wit,  more  than  ten  per  centum  of  its  authorized 
capital  having  been  expended  by  it  in  the  construction  of  its 
said  raflroad,  duly  and  legally  changed  the  eastern  terminus 
of  said  railroad,  and  extended  the  Une  of  the  same  from  said 
village  of  Fayetteville  eastward  through  the  counties  of 
Brown,  Clinton,  Highland,  Ross,  Hocking  and  Athens,  to  the 
town  of  Nelsonville,  in  said  last  named  county — all  in  this 
state. 
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«  That,  afterwards,  on  the  9th  day  of  March,  A.  D.  1880, 
the  name  of  said  company  was,  by  proceedings  had  for  the 
purpose  in  the  couit  of  common  pleas  within  and  for  said 
county  of  Brown,  duly  and  legally  changed  to  The  Cincinuati, 
Fayetteville,  Hillsboro  &  Huntington  Railway  Company, 
and  that,  afterwards,  on  the  7th  day  of  March,  A.  D.  1881, 
the  name  of  said  company  was,  by  like  proceedings  in  said 
court  of  common  pleas  within  and  for  said  county  of  Brown, 
again  duly  and  legally  changed  from  The  Cincinnati,  Fay- 
etteville, Hillsboro  &  Huntington  Railway  Company  to  The 
Cincinnati,  Hocking  Valley  &  Huntington  Railway  Com- 
pany, which  said  last  name  it  still  retains. 
.  "  That,  on  or  about  the  14th  day  of  October,  A.  d.  1880, 
The  Cincinnati,  Fayetteville,  Hillsboro  &  Huntington  Rail- 
way Company  made  and  entered  into  a  contract  in  writing 
with  one  Henry  T.  Niles  under  the  firm  name  and  style  of 
Henry  T.  Niles  &  Co.,  for  the  building  and  completing  of 
said  company's  line  of  railroad,  and  the  said  Henry  T.  Nilea 
&  Co.,  under  said  contract,  and  certain  contracts  supplemental 
thereto,  made  and  entered  into  between  said  firm  and  said 
railway  company  after  its  name  had  been  changed,  as  afore- 
said, to  The  Cincinnati,  Hocking  Valley  &  Huntington 
Railway  Company,  to  wit:  on  the  5th  day  of  September, 
A.  D.  1881,  and  the  19th  day  of  December,  A.  D.  1881,  respec- 
tively, agreed  to  build  and  complete  the  line  of  said  company's 
railroad  from  its  junction  with  The  Cincinnati  &  Eastern 
railroad,  in  said  county  of  Clermont,  to  said  town  of  Nelson- 
ville,  in  said  county  of  Athens,  in  consideration  of  which 
among  other  things  said  i*ailway  company  authorized  and 
empowered  said  Henry  T.  Niles  &  Co.,  to  procure  stock  sub- 
scriptions and  donations  to  and  for  said  company  to  the 
amount  of  $5,000  per  mile  for  all  that  part  of  its  said  line  of 
railroad  between  the  Scioto  river  in  said  county  of  Ross  and 
said  town  of  Nelsonville,  in  said  county  of  Athens,  and  to 
collect,  hold,  have  and  use  the  same  as  their  own,  in  and 
about  the  construction  of  said  railroad. 

"  That  on  the day  of  October,  A.  D.  1881,  the  de- 
fendant, Milton  Armstrong,  for  the  purpose  of  aiding  in  the 
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constiiictioii  of  said  railroad,  and  in  consideration  of  the  ad- 
yantagea  and  benefits  to  accrue  to  him  therefrom,  and  espe- 
cially from  the  building  of  that  part  of  said  railroad  from  The 
Scioto  Valley  railroad  in  said  county  of  Ross,  to  a  point  at 
or  near  the  village  of  Adelphi,  in  said  county,  as  well  as  in 
consideration  of  like  subscriptions  and  agi'eements  by  others 
for  said  purpose,  became  a  subscriber  to  the  capital  stock  of 
The  Cincinnati,  Hocking  Valley  &  Huntington  Railway 
Company  by  executing  and  delivering  to  said  company  an 
agreement  in  writing  in  the  words  and  figures  following, 
which  was  duly  accepted  by  it,  to  wit. 

^^  We,  the  undersigned,  agree  to  pay  the  number  of  shares 
annexed  to  our  respective  names,  of  fifty  dollars  each,  to  the 
capital  stock  of  The  Cincinnati,  Hocking  Valley  &  Hunting- 
ton Railway  Company,  and  we  hereby  bind  ourselves,  our 
heirs,  executors  or  administrators  to  pay  the  same  to  the  au- 
thorized agent  of  said  company ;  but  it  is  expressly  provided 
as  follows :  That  no  part  of  said  subscription  shall  be  due 
until  a  railroad  track  shall  .be  laid  ready  for  the  running  of 
cars  from  some  point  on  the  Scioto  Valley  railroad  to  a  point 
at  or  near  Adelphi  in  Ross  county,  and  when  said  railroad 
track-  is  so  laid  we  the  Undersigned  mutually  agree  that  we 
will  each,  on  demand,  pay  the  amounts  set  opposite  our  re- 
spective names  to  such  authorized  agent  of  said  company  in 
full  payment  for  such  shares  of  capital  stock. 

"  Names. — Oct.  1881. — ^No.  of  shares.    Amount. 

^*  It  is  distinctly  agreed  and  understood  that  all  the  within 
stock  subscriptions  are  binding,  providing  the  road  is  built  on 
the  north  of  Adelphi,  otherwise  they  are  void. 

''  Ten  shares  ^0  each.    9l500. 

Milton  Armstrong." 

^^  That  said  defendant  thereby  agreed  to  take  ten  shares 
of  the  capital  stock  of  The  Cincinnati,  Hocking  Valley  & 
Huntington  Railway  Company,  each  share  being  of  the  par 
value  of  950,  and  agreed  to  pay  therefor  the  sum  of  9500  to 
the  authorized  agent  of  said  company  on  demand,  so  soon  as 
a  railroad  track  should  be  laid  ready  for  the  running  of  cars 
from  some  point  on  said  Scioto  Valley  railroad  to  a  point 
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at  or  near  said  village  of  Adelphi,  in  said  county  of  Ross, 
provided  said  railroad  should  be  built  north  of  said  village 
of  Adelphi. 

^^  That,  afterwards,  on  or  about  the  20th  day  of  October, 
1882,  the  said  Henry  T.  Niles  &  Co.,  who  had  in  compliance 
with  the  terms  of  their  said  contracts  with  said  railway  com- 
pany, and  in  consideration  of  said  subscription  of  said  de- 
fendant, and  induced  thereby,  partly  built  a  portion  of  the 
railroad  of  the  said  company,  including  a  part  thereof  be- 
tween the  village  of  Kingston,  in  said  county  of  Ross,  situ- 
ate on  the  said  Scioto  Valley  railroad,  and  said  village  of 
Adelphi,  and  were  still  engraged  in  the  construction  of  the 
same,  made  and  entered  into  a  contract  in  writing  with  the 
plaintiff,  which  was  duly  approved  by  The  Cincinnati,  Hock- 
ing Valley  &  Huntington  Railway  Company,  under  and  by 
virtue  of  which  he,  the  said  plaintiff,  agreed  to  build  and 
complete  that  portion  of  the  railroad  of  said  company  from 
said  village  of  Kingston,  at  and  on  said  Scioto  Valley  rail- 
road, to  said  village  of  Adelphi,. on  the  west  side  of  the  Cir^ 
cleville  and  Adelphi  turnpike,  and,  also,  agreed  conditionally, 
to  build  that  portion  of  said  railroad  of  said  company  between 
said  last  named  point  and  Daniel  Davis*,  at  or  near  the  mouth 
of  Big  Pine  creek,  in  said  county  of  Hocking,  upon  certain 
terms  and  conditions  in  said  contract  set  forth,  in  considera- 
tion of  which  among  other  things,  the  said  Henry  T.  Niles 
&  Co.,  with  the  approval  and  assent  of  said  railway  company 
didy  given,  agreed  to  assign  and  transfer,  and  did  duly  as- 
sign and  transfer  to  him,  the  said  plaintiff,  all  stock  subscrip- 
tions and  subscriptions  for  donations  held  and  acquired  by 
them  under  their  said  contracts  with  said  railway  company, 
including  said  subscription  of  said  defendant,  from  the  city 
of  Chillicothe,  in  said  county  of  Ross,  to  said  Daniel  Davis\ 

**That  he,  the  said  plaintiff,  under  his  said  contract^ 
which  he  was  induced  to  make  by  said  subscription  of  said 
defendant,  and  like  subscriptions  of  other  persons,  built  that 
part  of  said  railroad  between  said  village  of  Kingston,  at  and 
on  said  Scioto  Valley  railroad,  and  said  village  of  Adelphi ; 
and  that  the  last  rail  on  that  part  of  said  itulroad  and  of  the 
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track  thereof  between  said  points  was  laid  on  the  28th  day 
of  September,  1885,  and  said  part  of  said  raikoad  was  then 
ready  for  the  running  of  cars  thereon ;  and  that  since  the 
21st  day  of  December,  1885,  he,  the  said  plaintiff,  has  been 
operating  said  part  of  said  railroad  by  running  trains  for 
carrying  both  freight  and  passengers  over  the  same  between 
said  village  of  Kingston,  at  said  Scioto  Valley  railroad  and 
said  village  of  Adelphi. 

"That  said  railroad  was  built  north  of  said  village  of 
Adelphi,  as  mentioned  in,  and  required  by  the  subscription 
agreement  of  said  defendant,  and  all  conditions  in  said  sub- 
scription agreement  have  been  fully  performed  by  said  rail- 
way company,  and  by  him,  the  said  plaintiff. 

"  That  the  full  amount  of  said  subscription  of  said  defend- 
ant became  and  was  due  and  payable  to  the  plaintiff,  from 
him,  when  said  railroad  track  was  laid  ready  for  the  running 
of  cars  thereon,  from  said  village  of  Kingston,  at  and  upon 
said  Scioto  Valley  railroad,  to  said  village  of  Adelphi,  to  wit, 
on  said  28th  day  of  September,  1885,  but  no  part  of  said 
sum  has  been  paid  by  said  defendant,  although  the  plaint- 
iff, at  or  about  that  time,  demanded  payment  of  the  same ; 
and  he,  the  said  defendant,  has  since  been  requested  by  the 
plaintiff  to  pay  the  same. 

"  That  said  railway  company  and  the  plaintiff  were,  at 
said  time,  and  have  been  at  all  times  since,  ready  and  will- 
ing, and  still  are  ready  and  willing,  to  issue  and  deliver  to 
said  defendant,  upon  the  payment  of  said  subscription,  cer- 
tificates of  stock  in  said  company,  for  the  number  of  shares 
so  subscribed  for  by  said  defendant,  and  have  repeatedly  of- 
fered to  deliver  such  certificates  to  him. 

^  Wherefore  the  plaintiff  asks  judgment  against  the  de- 
fendant for  the  sum  of  $500  with  interest  thereon  from  the 
28ih  day  of  September,  1885." 

A  general  demurrer  to  the  petition  was  overruled,  and 
thereupon  the  defendant  filed  the  following  answer  and 
amendment  thereto. 

"And  now  comes  the  defendant  and  answers  the  petition 
of  the  plaintiff  against  him,  and  for  his  first  defense  he  says: 
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that  his  alleged  subscription  in  said  petition  mentioned  was 
a  conditional  subscription  made  to  The  Cincinnati,  Hocking 
Valley  &  Huntington  Railway  Company  in  said  petition 
mentioned,  based  upon  the  completion  of  such  parts  of  said 
proposed  railroad  as  lies  between  the  Scioto  Valley  railroad 
and  the  town  of  Adelphi  in  Ross  county,  Ohio.  That  The 
Cincinnati,  Hocking  Valley  &  Huntington  Railway  Company 
was,  by  the  terms  of  its  charter,  authorized  to  build  a  rail- 
road leading  and  extending  from  Cincinnati,  in  the  county  of 
Hamilton,  Ohio,  to  Nelsonville,  in  the  county  of  Athens,  Ohio, 
and  the  officers  and  agents  of  The  Cincinnati,  Hocking 
Valley  &  Huntington  Railway  Company,  who  obtained  said 
conditional  subscription,  at  the  time  said  conditional  sub- 
scription was  obtained,  and  gave  out  in  speeches,  and  said  to 
the  defendant  that  said  railway  company  intended  to,  and 
would  build  said  railroad  from  said  city  of  Cincinnati,  Ohio, 
to  said  town  of  Nelsonville,  Ohio,  and  this  defendant,  rely- 
ing on  said  representations  and  said  charter,  and  believing 
said  railroad,  if  built  from  Cincinnati  to  Nelsonville,  would 
be  beneficial  to  the  public  generally  along  the  line  of  said 
proposed  railroad,  and  advantageous  to  the  defendant,  and 
knowing  that  a  railroad  from  the  Scioto  Valley  railroad  to 
Adelphi,  a  distance  of  only  about  ten  and  one  third  miles, 
would  be  of  no  benefit  to  this  defendant,  he  made  said  con- 
ditional subscription ;  but  since  said  conditional  subscription 
was  made  by  defendant  to  The  Cincinnati,  Hocking  Val- 
ley &  Huntington  Railway  Company,  the  said  company  has 
sold,  conveyed  and  abandoned  all  that  part  of  said  proposed 
railroad  as  lies  southwest  of  the  town  of  Hillsboro,  and  do 
not  intend  to  build  the  same,  or  any  part  thereof,  and  so  this 
defendant  says,  that  he  is  released  from  his  said  conditional 
subscription,  and  the  same  has  been  rendered,  by  the  action 
of  The  Cincinnati,  Hocking  Valley  &  Huntington  Railway 
Company  aforesaid,  null  and  void. 

"This  defendant  further  answering  the  petition  of  the 
plaintiff  against  him,  and  for  his  second  defense  thereto, 
he  says:  That  the  authorized  capital  stock  of  The  Cincin- 
nati &  Fayetteville  Railroad  Company  was,  on  the  31st  day 
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of  May,  1878,  duly  and  legally  increased  from  $120,000  to 
$750,000,  and  that  on  the  7th  day  of  July,  1880,  the  author- 
ized capital  stock  of  said  ^  The  Cincinnati,'  Fayette ville, 
Hillsboro  &  Huntington  Railroad  Company,'  was  duly  and 
legally  increased  from  $750,000  to  $5,250,000 ;  that  at  the 
time  the  alleged  suhscription  of  this  defendant  was  made 
to  the  capital  stock  of  said  '  The  Cincinnati,  Hocking  Val- 
ley &  Huntington  Railway  Company,'  the  duly  author- 
ized capital  stock  of  said  company  was  $5,250,000 ;  and  this 
defendant  further  answering,  says :  that  at  the  time  the  al- 
leged suhscription  of  this  defendant  was  made,  twenty  per 
cent.,  to  wit :  $1,050,000  of  actual  bona  fide  subscriptions  to 
the  capital  stock  of  said  railway  company  had  not  been  ob- 
tained, nor  had  said  company  expended  ten  per  cent.,  viz. : 
$525,000  of  its  authorized  capital  stock,  in  the  construction 
of  its  said  proposed  railroad.  This  defendant  therefore  says : 
that  said  alleged  subscription  of  this  defendant  to  the  capi- 
tal stock  of  said  railway  company  in  said  petition  mentioned, 
was  unauthorized  by  law,  and  is  absolutely  void. 

^^  And  further  answering,  and  for  his  third  defense  this 
defendant  says :  that  the  said  ^  The  Cincinnati,  Hocking 
Valley  &  Huntington  Railway  Company,'  on  or  about  the 
80th  day  of  November,  1882,  sold,  transferred  and  conveyed 
all  that  part  of  its  proposed  road  southwest  of  the  town  of 
HiUsboro,  in  Highland  county,  Ohio,  to  The  Atlantic  &  Co- 
lumbus Railroad  Company  at  private  sale,  without  the  knowl- 
edge or  consent  of  this  defendant. 

''*'  This  defendant  therefore  says :  that  the  railroad,  the  line 
thereof,  and  its  termini  to  which  the  alleged  subscription  of 
this  defendant  was  made,  has  been  so  altered  and  changed  by 
the  action  of  said  company  that  tlie  said  railroad  as  now  ex- 
isting, and  authorized  by  its  charter,  and  by  the  action  of 
said  company,  to  be  constructed  and  operated,  is  not  the 
same  railroad  for  which  said  alleged  subscription  was  made, 
and  by  reason  thereof,  the  said  alleged  subscription  of  this 
defendant  has  been  rendered  nugatory  and  void. 

^^This  defendttat  further  answering,  and  for  his  fourth 
defense  he  says :  that  the  charter  of  The  Cincinnati,  Hock- 
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ing  Valley  &  Huntington  Railway  Company  called  for  and 
authorized  the  building  of  a  railroad  from  the  city  of  Cin- 
cinnati, Ohio,  through  the  counties  of  Hamilton,  Brown, 
Highland,  Clinton,  Pike,  Jackson,  Ross,  Vinton,  Hocking 
and  Athens  (which  was  afterwards  changed  to  also  include, 
and  pass  through,  the  county  of  Pickaway)  into  the  heart  of 
a  very  rich  and  valuable  and  extensive  coal  region  in  which 
is  found  immense  beds  of  bituminous  coal,  and  said  company 
obtained  all  the  subscriptions  ever  obtained  by  it,  to  its  cap- 
ital stock,  upon  the  promises,  and  inducements  held  out  by 
the  said  company,  that  it  would  build  a  railroad  from  said 
city  of  Cincinnati,  to  said  town  of  Nelsonville,  and  this 
defendant  made  the  alleged  subscription  in  said  petition 
mentioned,  to  the  said  The  Cincinnati,  Hocking  Valley  & 
Hunting^n  Railway  Company,  upon  said  promises  and  in- 
ducements, and  for  the  purpose  of  building  a  railroad  from 
the  said  city  of  Cincinnati,  a  city  of  over  800,000  inhabi- 
tants, through  the  said  counties  of  Hamilton,  Brown,  High- 
land, Clinton,  Pike,  Jackson,  Ross,  Vinton,  Hocking  and 
Athens,  (and  which  was  afterwards  changed  to  also  pass 
through  the  county  of  Pickaway)  into  the  heart  of  said  rich, 
valuable  and  extensive  coal  region,  where  is  found  said  im- 
mense beds  of  bituminous  coal,  which  could  be  mined  and 
shipped  over  said  proposed  railroad  to  market,  and  thus 
make  the  said  railroad  a  profitable  investment  for  its  stock- 
holders. That  said  proposed  railroad  was  never  in  fact 
located  between  the  town  of  Hillsboro  and  the  Scioto  river, 
nor  did  said  railway  company  ever  acquire  the  right  of  way 
for  said  railroad  between  said  points ;  that  that  portion  of  said 
proposed  railroad,  from  said  town  of  Hillsboro  southwest 
to  said  city  of  Cincinnati,  the  western  terminus  of  proposed 
railroad  was,  since  said  alleged  conditional  subscription  was 
made,  sold,  assigned  and  transferred  by  The  Cincinnati, 
Hocking  Valley  &  Huntington  Railway  Company,  to  a  rail- 
way company  known  as  The  Cincinnati,  Atlantic  &  Colum- 
bus Railway  Company,  without  the  knowledge  or  consent  of 
this  defendant,  and  has  been  wholly  abandoned  by  The  Cin- 
cinnati, Hocking  Valley  &  Huntington  Railway  Company, 
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and  that  that  part  of  said  proposed  railroad  from  the  said 
town  of  Hillsboro  east  to  the  Scioto  Valley  railroad  has 
been  practically  abandoned  by  The  Cincinnati,  Hocking  Val- 
ley &  Huntington  Railway  Company,  and  by  reason  of  said 
sale,  transfer  and  abandonment,  the  said  railway  company 
released  all  its  conditional  subscriptions,  and  released  the 
allegecl  conditional  subscription  of  this  defendant,  and  lost 
the  right  to  transfer  the  same  to  any  third  party,  or  to  the 
plaintiff  herein.  This  defendant  therefore  says:  that  by 
reason  of  said  sale,  transfer  and  abandonment,  by  said  rail- 
way  company  as  aforesaid^  the  said  alleged  conditional  sub- 
scription of  this  defendant  in  the  petition  mentioned,  hae 
become  of  no  avail,  nugatory  and  void. 

"  This  defendant  further  answering,  and  for  his  fifth  de- 
fense, says :  that  the  said  The  Cincinnati,  Hocking  Valley 
&  Huntington  Railway  Company  in  its  said  contract  with 
said  Henry  T.  Niles  &  Co.  in  said  petition  mentioned,  to 
build  said  railroad,  authorized  the  said  Henry  T.  Niles  & 
Co.  to  obtain  subscriptions  to  the  capital  stock  of  said  rail- 
way company  for  the  benefit  of  them,  the  said  Henry  T. 
Niles  &  Co.,  and  that  the  alleged  conditional  subscription  in 
said  petition  mentioned,  was  obtained  by  the  said  Henry  T. 
Niles  &  Co.  for  the  benefit  of  them,  the  said  Henry  T.  Niles 
&  Co.,  and  not  for  the  benefit  of  said  railway  company ;  and 
that  they,  the  said  Henry  T.  Niles  &  Co.,  assigned  and 
transferred  the  said  alleged  conditional  subscription,  and  the 
right  to  obtain  the  same  to  the  plaintiff  herein,  he,  the  said 
plaintiff,  having  full  knowledge  of  all  said  facts  at  the  time 
of  said  transfer.  This  defendant  therefore  avers  and  says : 
that  said  conditional  subscription  so  obtained  for  the  benefit 
of  said  contractoi's,  for  building  said  railroad,  is  against 
public  policy,  and  is  of  no  validity,  and  void. 

^*  And  further  answering,  and  for  his  sixth  defense,  this 
defendant  says :  that  since  the  signing  of  said  paper  in  said 
petition  mentioned,  and  the  making  of  said  conditional  sub 
scription  to  the  said  capital  stock  of  the  said  The  Cincinnati, 
Hocking  Valley  &  Huntington  Railway  Company,  the  said 
railway  company  did  on  or  about  the  15th  day  of  March, 
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1888,  take  the  necessary  legal  steps  to,  and  did  alter  its  char^ 
ter  by  providing  for  the  extension  of  its  said  railroad  through 
the  county  of  Pickaway. 

^^And  this  defendant  avers,  and  says:  that  the  charter 
under  and  by  virtue  of  which  the  said  railway  company  is 
now  acting,  is  not  the  same  charter,  under  and  by  virtue  of 
which  said  railway  company  was  acting,  at  the  time  said  al- 
leged conditional  subscription  in  said  petition  set  forth  was 
made.  And  said  conditional  promise,  in  said  petition  men- 
tioned, was  not  made  to  the  said  The  Cincinnati,  Hocking 
Valley  &  Huntington  Railway  Company,  as  the  same  existed 
at  the  time  the  said  conditional  promise  was  transferred  to 
the  plaintiff  herein,  or  as  the  same  now  exists. 

"  And  the  said  defendant  further  answering,  and  for  his 
seventh  defense,  he  says :  that  he  admits  that  he  signed  the 
writing,  a  copy  of  which  is  in  said  petition  set  forth,  and 
designated  conditional  subscription  to  The  Cincinnati,  Hock- 
ing Valley  &  Huntington  Railway  Company  in  said  petition 
mentioned.  That  said  railway  company  was  a  company 
chartered  and  organized  for  the  purpose  of  building  a  rail- 
road from  Cincinnati,  in  the  county  of  Hamilton,  Ohio,  to 
Nekonville,  in  the  county  of  Athens,  Ohio.  This  defend- 
ant further  says :  that  said  paper  writing  so  signed  by  this 
defendant,  is  in  the  words  and  figures  following,  viz. : 
"The  Cincinnati,  Hocking  Valley  &  Huntington 
Railway  Company. 

We,  the  undersigned,  agree  to  pay  the  number  of  shares 
annexed  to  our  respective  names  of  fifty  dollars  each  to  the 
capital  stock  of  The  Cincinnati,  Hocking  Valley  &  Hunting- 
ton Railway  Company,  and  we  hereby  bind  ourselves,  our 
heirs,  executors  or  administrators  to  pay  the  same  to  the  au- 
thorized agent  of  the  said  company ;  but  it  is  expressly  pro- 
vided as  follows :  that  no  part  of  said  subscription  shall  be 
due  until  a  railroad  track  shall  be  laid  ready  for  the  running 
of  cars  from  some  point  on  the  Scioto  Valley  railroad  to  a 
point  at,  or  near,  Adelphi,  in  Ross  county,  and  when  said 
railroad  track  is  so  laid,  we,  the  undersigned,  mutually  agree 
that  we  will  each,  on  demand,  pay  the  amount  set  opposite 
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our  respective  names,  to  such  authorized  agent  of  said  com- 
pany, in  full  payment  for  such  shares  of  capital  stock. 

Names.     Oct.  1881.     No.  of  Shares.     Amount. 

It  is  distinctly  agreed  and  understood,  that  all  the  with- 
in stock  subscriptions  are  binding,  provided  the  road  is  built 
north  of  Adelphi,  otherwise  they  are  void.  Tqn  shares  of 
$50.00  each,  $500. 

Milton  Armstrong." 

'^This  defendant  denies  that  he  became  a  subscriber  to  the 
capital  stock  of  The  Cincinnati,  Hocking  Valley  &  Hunting- 
ton Railway  Company,  by  executing  and  delivering  to  said 
company,  said  paper  writing.  He  denies  that  he  signed  the 
same  for  the  special  purpose  of  building  a  road  from  the  Scioto 
Valley  railroad  to  Adelphi,  on  the  contrary,  he  avers  and 
says :  that  said  railway  company  was  by  the  terms  of  its  char- 
ter, authorized  to  build  a  railroad  leading  from  the  city  of 
Cincinnati,  in  the  county  of  Hamilton,  Ohio,  to  Nelsonville, 
in  the  county  of  Athens,  Ohio,  and  the  officers  and  agents  of 
said  The  Cincinnati,  Hocking  Valley  &  Huntington  Railway 
Company  who  obtained  the  signature  of  this  defendant  to  said 
conditional  subscription,  at  the  time  the  same  was  obtained, 
gave  out  in  speeches,  and  said-  to  this  defendant,  that  said 
railway  company  intended  to,  and  would  build  said  railroad 
from  said  city  of  Cincinnati,  to  said  town  of  Nelsonville,  Ohio, 
and  this  defendant  relying  upon  said  representations,  signed 
said  paper,  and  without  said  representations,  he  would  not 
have  signed  the  same,  as  this  defendant  then,  and  still  believes, 
that  a  railroad  from  Cincinnati  to  Nelsonville,  would  be  bene- 
ficial to  the  public,  along  the  line  of  said  railroad,  and  would 
be  profitable  to  the  stockholders ;  while  he  believed  then  and 
still  believes,  that  a  railroad  from  Kingston  to  Adelphi,  a  dis- 
tance of  only  ten  and  one  third  miles,  would  be  of  no  bene- 
fit to  this  defendant,  nor  is  the  same  any  benefit  to  the  public 
at  large. 

"And  further  answering,  and  for  his  eighth  defense,  this 
defendant  says :  That  the  charter  of  the  said  The  Cincinnati, 
Hocking  Valley  &  Huntington  Railway  Company  called  for 
a  good,  substantial,  first-class  railroad,  and  when  this  defend- 


Digitized  byLjOOQlC 


288  SUPREME  COURT  OF  OHIO. 

Armstrong  o.  Karshner. 

ant  made  his  conditional  subscription  to  said  railway  company 
he  made  it  for  the  purpose  of  building  a  good,  substantial, 
firstK^lass  railroad  as  aforesaid,  such  a  railroad  as  would  be 
called  a  good,  substantial,  first-class  railroad  by  men  experi- 
enced in  railroad  matters,  and  in  building  railroads ;  and  no 
other.  And  this  defendant  avers,  and  says :  That  the  said 
conditional  subscription  does  not  become  absolute  and  bind- 
ing, until  such  good,  substantial,  first-class  railroad  is  buUt, 
and  is  built  of  first-class  material.  And  this  defendant  avers, 
and  says :  That  such  good,  substantial,  fii-st-class  railroad  has 
not  been  built,  nor  has  such  good,  substantial,  firstK)lass  rail- 
road  been  built  from  Kingston  to  Adelphi,  nor  has  it  been 
built  of  firat-class  material.  This  defendant  therefore  says, 
that  said  railway  company  has  not  complied  with  all  its  con- 
ditions, and  that  said  conditional  subscription  is  not  binding." 
Amended  Answer. 

^'  And  now  comes  the  defendant  and  amends  his  answer 
herein,  and  by  way  of  amendment  to  be  inserted  at  the  end 
of  the  first  defense  in  said  original  answer,  he  says,  that  the 
sale,  conveyance  and  abandonment  of  all  that  part  of  said 
proposed  railroad  as  lies  southwest  of  the  town  of  HiUsboro 
as  aforesaid,  works  and  will  work  a  great  and  lasting  injury 
to  this  defendant,  and  is  prejudicial  to  the  stockholders  in 
said  railroad  company  east  of  the  Scioto  Valley  railroad. 

"  And  he  further  amends  his  answer  herein  and  by  way  of 
amendment  to  be  inserted  at  the  end  of  the  third  defense, 
he  says  :  that  the  sale,  transfer  and  conveyance  of  that  part 
of  said  proposed  railroad  southwest  of  Hillsboro  as  aforesaid, 
by  said  company,  works  and  will  work  a  great  and  lasting  in- 
juiy  to  this  defendant,  and  is  prejudicial  to  a  large  number 
of  the  stockholders  in  said  railroad  company  and  particularly 
to  this  defendant. 

"  And  he  further  amends  his  answer  herein  and  by  way  of 
amendment  thereto  to  be  inserted  at  the  end  of  the  fourth 
defense  in  said  original  answer  he  says  that  the  sale,  assign- 
ment and  transfer  and  abandonment  of  that  part  of  said 
railroad  west  of  Hillsboro  and  the  abandonment  of  that  part 
of  said  proposed  railroad  east  of  said  town  of  Hillsboro  to 
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the  Scioto  river,  works  and  will  work  a  gpreat  and  lasting  in- 
jury to  this  defendant,  and  is  prejudicial  to  a  large  number 
of  the  stockholders  in  said  railroad  company  and  particu- 
larly so  to  this  defendant. 

^'  And  further  answering,  he  amends  his  original  answer 
herein,  and  by  way  of  amendment  thereto  to  be  inserted  at 
the  end  of  the  seventh  defense,  he  says:  that  since  the 
signing  of  said  conditional  paper  by  this  defendant,  the  said 
railroad  company  has  sold,  transferred,  assigned  and  con- 
veyed all  of  its  proposed  said  i-ailroad  west  of  Hillsboro,  and 
that  said  sale,  transfer,  assignment  and  conveyance  of  its 
said  road,  works  and  will  work  a  great  and  lasting  injury  to 
this  defendant,  and  is  prejudicial  to  nearly  all  ttie  stockhold- 
ers, and  is  particularly  prejudicial  to  this  defendant." 

To  each  defense  set  forth  in  the  answer  the  plaintiff  de- 
murred. The  court  sustained  the  demurrer,  and,  as  the 
record  shows,  the  defendant  not  desiring  to  further  plead, 
judgment  was  rendered  against  him  for  the  amount  claimed 
in  the  petition.  This  judgment  was  affirmed  by  the  circuit 
court,  and  the  present  proceeding  is  prosecuted  here  to  re- 
verse those  judgments. 

[The  following  abstract  of  arguments  contains  the  points 
made  by  counsel  in  the  case  of  Lesher  v.  Karshner^  immedi- 
ately following  this  case.    Reporter.] 

P.  C.  Smith  and  Milt  Morris^  for  plaintiff  in  error. 

1.  A  conditional  subscription  can  only  be  received  by  a 
railroad  company,  in  Ohio,  when  it  has  obtained  20  per  cent, 
of  bona  fide  subscriptions  to  its  capital  stock,  and  has  ex- 
pended 10  per  cent,  of  its  capital  stock  in  its  construction. 
Sec.  8298,  Revised  Statutes. 

2.  Corporations  have  only  such  powers  as  the  act  creating 
them  confers,  and  are  confined  to  those  expressly  granted,  and 
such  incidental  powers  as  are  necessary  for  the  purpose  of 
carrying  into  effect  powers  specifically  conferred.  Straws 
V.  Im.  Co.,  6  Ohio  St.  69 ;  Railroad  Co.  v.  Curti%,  80  N.  Y. 
219 ;  Morning  Star  v.  Selhy,  16  Ohio  846 ;  Thaman  v.  BaUr 
way  Co.,  101  U.  S.  71- 

Vol.  xiiVn.— 19 
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8.  The  sale  rendered  the'  conditional  subscription  of  the 
plaintiff  in  error,  void.  Railroad  Co.  v.  Cro9welU  5  Hill  688 ; 
40  Am.  Dec.  864,  and  note ;  Nugent  v.  Supervisors^  19  Wall. 
248 ;  Thompson  v.  Guion^  6  Jones  (N.  C),  118 ;  8  U  S. 
Dig.  686,  sec.  408. 

4.  The  company  having  sold  a  part  of  its  road,  and  having 
thus  lost  its  identity,  neither  the  company  nor  the  plaintiff 
can  deliver  the  stock  subscribed,  and  hence  the  conditional 
subscription  is  not  payable.  James  v.  Railway  Oo,^  2  Disney 
261;  Bridge  Co.  v.  Sargent,  1  C.  S.  C.  Rep.  864;  Railway 
Co,  V.  Hinsdale,  45  Ohio  St.  656;  Clearwater  v.  Meridith,  1 
Wall.  40 ;  Dorris  v.  Sweeney,  60  N.  Y.  468 ;  Cook  on  Stock- 
holders, sees.  498,  500. 

6.  The  promise  was  to'  make  a  gift,  when  the  road  was 
completed,  and  a  gift  cannot  be  enforced.  Simons  v.  Savings 
Society,  81  Ohio  St.  461 ;  Carter  v.  Buckingham,  1  Handy 
395;  1  Wait's  A.  &  D.  104. 

6.  An  alteration  in  the  charter  of  a  railroad  company,  re- 
leases the  subscribers  to  the  capital  stock  of  such  company, 
who  do  not  consent  to  such  change,  and  an  abandonment  of 
a  portion  of  the  line  of  said  railroad  will  also  release  such 
subscribers  to  the  capital  stock  of  said  company,  and  espe- 
cially conditional  subscribers.  Cook  on  S.  &  S.,  sec.  601 ; 
Zabriskie  v.  Ry.  Co,,  18  N.  J.  Eq.  178 ;  Railway  Co.  v.  Cross- 
well,  6  Hill  883 ;  Railway  v.  Hinsdale,  46  Ohio  St.  556 ;  Bank 
v.  City  of  CharlotU,  85  N.  C.  488 ;  Rev.  Stats.,  sees.  8272- 
8298 ;  Railway  Co.  v.  Fisher,  89  Ohio  St.  880 ;  Supervisors  v. 
Railway  Co.,  21  Ills.  838;  8  U.  S.  Dig.,  684;  Bool  v.  Rail- 
way, 10  Ind.  98 ;  Burrows  v.  Smith,  10  N.  Y.  660 ;  Plank 
Road  Co.  V.  Amit^  81  Pa.  St.  817 ;  Railway  Co.  v.  EUieU, 
10  Ohio  St.  67 ;  Turnpike  Co.  v.  Locke,  8  Mass.  884. 

Launrence  T.  Neal  and  John  C.  Untrekin,  for  defendant  in 
error. 

1.  The  declarations  and  representations,  made,  in  a  gen- 
eral way,  to  the  public,  by  the  officers  and  agents  of  the 
company,  cannot  affect  the  liability  of  Armstrong  to  pay  his 
subscription  according  to  his  agreement.    Such  speeches  and 
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representations  were,  at  mo8t>  mere  expressions  of  an  exist- 
ing intention,  which  was  liable  to  be  changed,  and  could 
constitute  no  defense.    McAllister  v.  Railway  Co^  15  Ind.  11. 

2.  The  sale  of  a  part  of  its  road,  by  the  company,  does  not 
release  Armstrong  from  the  payment  of  his  subscription. 
The  failure  to  complete  the  entire  line,  does  not  defeat  the 
right  of  recovery.  Cook  on  Stockholders,  sees.  189,  190 ; 
Dorman  v.  Railway  Co.^  7  Fla.  265-281;  Railway  Co.  v. 
Giffard,  87  N.  Y.  294;  14  Ind.,  206;  Bish  v.  Bradford,  17 
Ind.  490.  Morgan  County  v.  Thomas,  76  111.  120, 141 ;  Railr 
way  Co.  V.  BaHey,  18  Ohio  St.  208 ;  McMiUen  v.  Railroad 
Co.,  15  B.  Mon.  285.  The  sale  was  authorized  by  the  stat- 
ute. Sees.  8409  to  3412,  Rev.  Stats. 

8.  The  subscription  is  not  affected  by  the  assignment  of 
it,  by  the  company,  in  part  payment  for  the  construction  of 
the  road.  Downie  v.  Hoover,  12  Wis.  174;  Same  v.  White, 
Id.  176 ;  Bank  v.  Heirs,  Id.  612;  Morris  v.  Cheney,  51  Ills. 
452;  Smith  y.  Hollette,  34  Ind.  519. 

4.  The  change  of  route,  as  shown,  does  not  release  the 
subscription.  Rev.  Stats.,  sees.  3272,  3275 ;  Jewett  y.  Rail- 
way, 34  Ohio  St.  601 ;  Railway  Co.  v.  WinehesUr,  13  Allen 
29;  Railway  Co.  v.  Dudley,  14  N.  Y.  336 ;  Redfield  on  Rail- 
roads, 198 ;  Waterman  on  Corporations,  sec.  190 ;  Ihimpike 
Co.  V.  Brush,  10  Ohio  115 ;  Canal  Co.y.  Webb,  9  Ohio  136 ; 
Bamet  v.  Railway  Co.,  13  His.  504 ;  Railway  Co.  v.  Wihon, 
22  Conn.  485. 

6.  Conditional  subscriptions  to  the  stock  of  a  railroad  are 
valid,  by  the  common  law  of  all  of  the  states.  Cook  on 
Stockholders,  sec.  82 ;  Pierce  on  Railroads,  56  to  64 ;  Potter 
on  Corporations,  sec.  240 ;  Waterman  on  Corporations,  sees. 
175,  179 ;  Railway  Co.  v.  Dunn,  39  Me.  587 ;  Chamberlain 
V.  Railway  Ob.,  15  Ohio  St.  225-247;  Railway  Co.  v.  Smith, 
15  Ohio  St  328 ;  Railway  Co.  v.  Stout,  26  Ohio  St.  241- 
257 ;  Hmmitt  v.  Railway  Co.,  31  Ohio  St.  23 ;  sec.  3298  Rev. 
Stat. ;  Potter's  Dwarris  on  Statutes,  68 ;  1  Kent's  Com.,  606 ; 
Shaw  y.  Railroad,  101  U.  S.  557 ;  Cook  on  Stockholders, 
sec.  78 ;  Railroad  Co.  v.  LeaveU,  16  B.  Mon.  365. 

6.  Armstrong  is  estopped  to  deny  the  validity  of  his  sub- 
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Bcription.  The  company  has  fully  performed  the  agreement 
on  its  part ;  he  has  had  the  benefit  of  such  performance,  and 
will  not  be  permitted  to  repudiate  his  contract  and  retain 
and  enjoy  such  benefit.  Hay  y.  Oas  Co.^  29  Ohio  St  840 ; 
Larwell  v.  H.  F.  S.  Society,  49  Ohio  St.  286 ;  Whitney  Arm% 
Co.  V.  Barlow,  63  N.  Y.  62 ;  Bank  r.  Mathews,  98  U.  S.  629 ; 
Pierce  on  Railroads,  516-517;  Sedgwick  on  Stat  and 
Const.  Construction,  78 ;  Pollock  on  Contracts,  97  note ; 
Morawetz  on  Corporations,  sees.  100  to  108, 1  ed. ;  Same,  2d 
ed.,  sees.  689  to  699 ;  Hagerman  y.  Building  Aeeociation,  25 
Ohio  St  200;  Hydraulie  Co.  v.  Railway  Co.,  29  Ohio  St 
841 ;  aoff  V.  Fleeher,  88  Ohio  St  107. 

7.  Armstrong  did  not  stipulate  in  his  agreement  for  ^^a 
good,  substantial,  first  class  railroad,"  one  ^*  built  of  first 
class  material.'*  He  cannot,  therefore,  avail  himself  of  the 
fact  that  such  a  road  has  not  been  built,  as  a  defense.  Pierce 
on  Railroads,  68 ;  Waterman  on  Corporations,  22 ;  O^Neal  y. 
King,  8  Jones  (N.  C),  517 ;  Freeman  y.  Matlock,  67  Ind. 
99;  O^iw  y.  JKriy,  79  Ills.  566. 

8.  The  agreement  of  Lesher  was  made  in  consideration  of 
the  advantages  and  benefits  to  accrue  to  him  from  the  build- 
ing of  a  certain  part  of  the  road,  and  in  consideration  of  like 
subscriptions  of  other  persons,  for  the  same  purpose.  It  was 
accepted  by  the  company,  and  Karshner,  in  consideration  of, 
and  induced  by  it,  made  his  contract  and  performed  it;  and 
haying  performed  it  on  the  faith  of  the  subscription  of  Lesh- 
er, we  have  the  common  case  of  a  promise  to  pay,  on  one 
side,  and  work  done  in  consideration  thereof  on  the  other. 
^^  The  consideration  for  a  promise  may  well  be  contingent, 
that  is,  it  may  consist  in  the  doing  of  something  by  the 
promisee  which  he  need  not  do  unless  he  chooses,  but,  which 
being  done  by  him,  the  contract  is  complete  and  the  promise 
binding."  Pollock  on  Contracts,  160, 180,  and  notes ;  8  Am. 
&  Eng.  Ency.  of  Law,  847,  and  cases  cited :  Turnpike  Co.  y. 
Coy,  13  Ohio  St  92;  Sperry  y.  Johneon,  11  Ohio  452;  Gil- 
more  v.  Lems,  12  Ohio  281 ;  Miller  y.  McKenzie,  95  N.  Y. 
575 ;  Morse  v.  Bellows,  7  N.  H.  549 ;  Cummings  y.  (7ann, 
62  Pa   St.  484  :  Perkins  v.  ffadsell,  50  111.  216 ;  Mathews  y. 
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FUeh,  22  Cal.  86 ;  Train  v.  Gotdd,  6  Pick.  880 ;  Jf.  H^ 
Church  y.  Kendall^  121  Mass.  528.  Mutual  interest  of  sub- 
fls^ribers  is  a  valid  consideration.  T}nisteeB  v.  Stetson^  5  Pick. 
608 ;  George  v.  Harris^  4  N.  H.  638 ;  Society  v.  Perry^  6  N. 
H,  164;  Watkins  v.  Eame%^  9  Cush.  687;  Underwood  v. 
TToWrow,  12  Mich.  78 ;  Comstock  v.  fliwrf,  16  Mich.  287 ; 
Lathrop  v.  Knapp,  27  Wis.  214 ;  Pierce  v.  Ruley^  6  Ind.  69 ; 
Stewart  v.  Hamilton  College^  1  Comst.  581. 

9.  Lesher,  not  having  subscribed  to  th'e  capital  stock  of 
the  company,  but  having  made  his  as  a  donation,  must  rest 
his  case  on  the  question  of  consideration,  or  no  consideration, 
for  his  promise  and  agreement.  He  cannot  avail  himself  of 
the  defenses  of  a  subscriber  to  the  capital  stock. 

Williams  J.  It  is  not  urged  here,  that  the  petition 
does  not  state  a  cause  of  action.  The  complaint  is,  that 
the  demurrer  to  the  answer  was  sustained.  The  allegations 
of  the  petition  are  not  controverted ;  but  the  plainti£F  in  error 
contends,  that  upon  each  of  the  following  grounds,  the  avei"- 
ments  of  the  answer  are  a  suflScient  defense  to  the  action, 
viz. :  1.  The  instrument  sued  on,  was  procured  by  misrepre- 
sentation ;  2.  The  subscription  was  a  conditional  one  which 
the  railroad  company  was  without  corporate  authority  to  re- 
ceive ;  8.  That  it  was  an  implied  condition  of  the  subscrip- 
tion, that  a  fii-st^^lass  road  should  be  constructed  between  the 
termini  called  for  in  the  charter,  which  condition  was  not  per- 
formed ;  4.  By  the  sale  and  abandonment  by  the  company 
of  parts  of  its  road,  the  obligation  of  the  subscription,  if  it 
were  otherwise  binding,  was  discharged,  and  5.  That  the 
company  so  changed  its  charter  as  to  divert  the  line  of  the 
road  from  one  of  the  counties  called  for  in  its  articles  of  in- 
corporation, which  operated  to  release  the  subscription. 

1.  The  allegations  of  the  answer  on  the  subject  of  the 
misrepresentations,  are  contained  in  that  paragraph  numbered 
as  the  first  defense,  and  are  to  the  effect,  that  the  agents  of 
the  company  who  obtained  the  subscription,  gave  it  out  in 
speeches,  that  the  company  intended  to  build  the  road  it  was 
incorporated  to  build,  between  the  termini  named  in  its  arti- 
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cles  of  incorporation,  and  that  it  did  not  do  so,  but  thereafter 
sold,  conveyed  and  abandoned  parts  of  the  proposed  road.  It 
is  not  alleged  that  these  speeches,  or  any  representations, 
were  fraudulently  made ;  nor,  that  when  made,  there  was  not 
a  bona  fide  intention  to  build  the  road  as  stated.  The  fact 
that  the  company  was  incorporated  for  the  purpose  of  build- 
ing the  road,  would  naturally  give  rise  to  the  presumption 
that  it  intended  in  good  faith  to  build  it  according  to  the  ar- 
ticles of  incorporation,  and,  if  any  part  of  it  was  thereafter 
sold  or  abandoned,  that  subsequent  exigencies  or  circum- 
stances made  it  necessary,  or  advisable  to  do  so.  Then,  these 
speeches  related  entirely  to  the  future  purpose  and  intention 
of  the  company.  That  false  statements  made  by  an  authoiv 
ized  agent  of  a  corporation  in  regard  to  the  past  or  present 
status  of  the  corporate  enterprise,  or  of  material  matters  con- . 
nected  therewith,  whereby  subscriptions  are  obtained,  may 
be  fraudulent,  and  defeat  a  recovery  thereon,  is  not  disputed. 
But  representations  which  are  matters  of  opinion  in  regard  to 
the  future  prospects  or  purposes  of  the  corporation,  are  not  such 
fi-audulent  representations  as  constitute  a  defense  to  an  action 
on  a  subscription,  though  the  subscriber  believed  and  relied 
on  them.  It  is  said  by  Mr.  Cook,  in  his  work  on  stock  and 
stockholders,  that  the  essential  allegations  in  a  defense  to  a 
subscription  on  the  ground  that  it  was  obtained  by  fraud, 
are,  ^^  that  a  material  misrepresentation  of  a  question  of  fact 
was  made,  setting  out  fully  the  fact  misrepresented ;  that  the 
person  making  the  misrepresentation  thereby  bound  the  cor- 
poration ;  that  the  subscriber  was  thereby  induced  to  make 
his  subscription ;  and  that  upon  discovery  of  the  fraud,  he 
immediately  disaffirmed  the  contract.*'  Cook  on  Stock  and 
Stockholders,  Section  165. 

The  established  rule  in  this  state  is,  that  ^'  One  seeking  to 
be  relieved  from  a  contract,  on  the  ground  of  alleged  false 
representations,  must  show  that  there  were,  in  fact,  false 
representations  of  a  material  fact,  upon  which  he  relied,  and 
upon  which,  from  the  circumstauces  of  the  case,  he  had  a 
right  to  rely,  and,  in  doing,  so,  was  misled  to  his  injury.'* 
Inmranee  Co.  v.  Reed^  88  Ohio  St.  288.    Representations  in 
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regard  to  a  future  intention,  purpose  or  expectation,  do  not 
come  within  the  rule,  or  afford  gi'ound  for  relief  from  a  con- 
tract induced  by  them,  especially  where  it  is  not  shown,  that 
the  representations  were  fraudulently  made  for  the  purpose 
of  deceiving. 

2.  The  principal  question  in  the  case,  arises  upon  the  sec- 
ond defense,  the  substance  of  which  is,  that  the  defendant's 
subscription  is  a  conditional  one,  and,  at  the  time  it  was  made, 
the  capital  stock  of  the  company  had  been  increased,  and  act- 
ual bona  fide  subscriptions  to  the  amount  of  twenty  per  cen- 
tum of  the  capital  stock,  so  increased,  had  not  then  been 
obtained,  nor  had  ten  per  centum  of  such  capital  stock  been 
expended  in  the  construction  of  the  road. 

The  claim  is,  that  the  raibx)ad  company  had  no  corporate 
power  to  receive  the  defendant's  subscription,  because  it  had 
not  then  obtained  unconditional  subscriptions  to  the  amount 
of  twenty  per  centum  of  its  capital  stock,  or  expended  ten  per 
centum  of  its  authorized  capital  in  the  construction  of  its  road. 
This  claim  is  based  upon  section  8298  of  the  Revised  Statutes 
which  provides:  "The  directors  of  a  company  which  has 
expended  in  the  construction  of  its  road  ten  per  centum  of  its 
authorized  capital,  and  has  obtained  actual  bona  fide  subscrip- 
tions to  its  capital  stock  to  the  amount  of  at  least  twenty 
per  centum  thereof,  may  receive  subscriptions  to  its  capital 
stock,  payable  in  such  instalments,  dependent  upon  the  com- 
pletion of  the  whole  or  any  part  of  its  road  so  that  cars  may 
pass  over  the  same,  as  its  directors  may  deem  expedient,  and 
upon  full  payment  thereof  may  issue  certificates  of  stock 
therefor.*' 

Unless  restrained  by  statute,  corporations  may  receive 
conditional  subscriptions  to  their  stock  at  any  time  after 
their  actual  incorporation.  *^A  conditional  subscription  to 
stock,  taken  and  accepted  by  a  corporation  after  its  incorpo- 
ration, is  legal  by  the  common  law  of  all  the  states."  Cook 
on  Stock  and  Stockholders,  section  82.  And  it  is  said  by 
White,  J.,  in  AshtabiUa  and  New  Lisbon  B.  R,  Co.  v.  Smithy 
15  Ohio  St.  836,  that,  "Except  in  New  York,  conditional 
subscriptions,  in  the  absence  of  a  special  prohibition  so  far  as 
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we  have  observed,  have  been  sustained,  as  auliiomed)  and 
not  in  conflict  with  public  policy." 

No  special  prohibition  is  found  in  section  8298,  against  a 
railroad  corporation  receiving  conditional  subscriptions.  Th6 
most  that  can  be  claimed  from  the  section  is,  that,  it  having 
specified  the  cases  in  which  such  conditional  subsciiptions 
may  be  received,  there  is  a  want  of  authority  to  receive 
them  otherwise  than  as  therein  provided.  If  this  be  ad- 
mitted, does  it  necessarily  follow  that  a  subscription  not  in 
all  respects  in  conformity  to  the  statute  may  not  be  en- 
forced? ^^The  rule  seems  well  established,"  says  Boynton, 
J.,  in  HayB  v.  Galena  Gasliffht  and  Coal  Co.y  29  Ohio  St.  840, 
**  that  where  a  contract  has  been  executed  and  fully  performed, 
on  the  part  either  of  the  corporation  or  of  the  other  contract- 
ing party,  neither  will  be  permitted  to  insist  that  the  contract 
and  such  performance  by  one  party  were  not  within  the  c8p- 
porate  power  of  the  company." 

Generally,  after  the  acceptance  by  the  corporation,  of  a 
conditional  subscription  which  it  is  authorized  to  take,  the 
subscriber  is  bound  until  performance  of  the  condition,  to 
await  such  peiiormance ;  he  cannot  withdraw  the  subscription 
unless  the  performance  is  unreasonably  delayed.  Cook  on 
Stock  and  Stockholders,  section  84.  But  a  conditional  sub- 
scription, which  is  not  a  present  valid  contract,  may  be  a  con- 
tinuing offer  to  subscribe  upon  the  specified  conditions,  and 
when  those  conditions  are  performed,  if  the  offer  be  not  before 
withdrawn,  it  may  then  become  an  absolute  and  unconditional 
subscription.  The  difference  between  the  two  classes  of  sub- 
scriptions is,  that  the  former,  becomes  binding  when  accepted, 
and  the  latter,  only  when  the  condition  is  performed,  and  it 
may,  at  any  time  before  then,  be  withdrawn.  If  not  so 
withdrawn,  it  becomes  an  absolute  subscription.  In  ABhta- 
bula  ^  New  Lisbon  R,  R,  Co,  v.  Smithy  supra^  Whitb,  J., 
speaking  of  the  conditional  subscription  to  the  capital  stock 
of  the  railroad  company  involved  in  that  case,  and  the  effect 
of  the  performance  of  the  conditions  by  the  company,  said : 
^*  The  subscription  was  designed  as,  and  was  in  fact,  a  stand- 
ing or  continuing  proposition,  upon  which  the  plaintiff  was 
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not  expected  to  act,  until  the  time  arrived  for  the  final  loca- 
tion of  its  road.  Having  been  delivered  for  this  purpose,  and 
acted  on  by  the  plaintiff,  after  the  condition  has  been  complied 
with,  it  became  an  absolute-  subscription."  In  the  case  of 
The  Mansfield  Coldwater^^  Lake  MiehiganR,  It.  Co.  v.  Stoitt, 
26  Ohio  St.  264,  it  is  said  by  McIlvainb,  J.,  "There  has 
been  some  contention  whether  the  instrument  sued  on,  is  to 
be  regarded  as  a  subscription  of  stock,  subject  to  a  condition 
precedent,  or  as  a  mere  offer  to  subscribe,  when  the  conditions 
named  might  be  performed.  This  question  we  deem  to  be 
immaterial  in  this  case,  as  there  is  no  pretense  that  the  offer, 
if  a  mere  offer  it  be,  was  at  any  time  withdrawn.  The  impor- 
tant question  is,  have  the  conditions  been  performed?" 

The  conditions  expressed  in  the  defendant's  subscription, 
it  is  alleged  in  the  petition,  were  fully  performed,  and  upon 
this,  no  issue  is  i-aised  by  the  answer.  If  it  be  conceded, 
therefore,  that  the  instrument  executed  by  the  defendant, 
was  not,  by  reason  of  the  provisions  of  the  statute,  a  valid 
and  binding  subscription  to  the  capital  stock  when  sub- 
scribed and  delivered  to  the  company,  it  was,  at  least,  a 
continuing  offer  to  pay  the  amount  stipulated,  upon  the  per- 
formance of  the  conditions  therein  specified ;  and,  while  the 
defendant,  at  any  time  before  such  performance,  might  have 
withdrawn  his  offer,  he  did  not,  and  the  conditions  having 
been  fully  complied  with  by  the  railroad  company,  he  cannot 
now,  we  think,  defend  against  the  payment  of  the  sub- 
scription on  the  ground  that  the  company  was  without  cor- 
porate authority  to  receive  it.  It  is  not  important,  whether 
the  subscription  is  enforced  on  the  ground  that  on  the  per- 
formance of  the  conditions  it  became  an  unconditional  sub- 
scription, or  on  the  ground  of  estoppel.  The  legal  result  is 
the  same. 

3.  Was  it  one  of  the  conditions  of  defendant's  subscrip- 
tion that  the  company  should  build  a  first  class  railroad? 

In  that  part  of  the  answer  numbered  as  the  eighth  de- 
fense, it  is  alleged  that  the  charter  of  the  company  called 
for  a  ^  first  class  railroad,"  and  the  defendant  made  his  sub* 
scription  for  the  purpose  of  building  "  a  good,  substantial, 
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first  class  railroad,"  and  that  his  subscription  ^^does  not  be* 
come  absolute  and  binding  until  such  good,  substantial,  first 
class  railroad  is  built  of  first  class  material ;"  and,  such  road 
not  having  been  built,  the  company  has,  he  claims,  failed  to 
comply  with  all  the  conditions  of  his  subscription. 

It  is  not  contended  that  any  such  condition  is  expressed 
in  the  subscription.  In  fact  it  is  not.  Nor,  do  we  think  it 
is  implied.  It  appears  from  the  petition,  that  the  company 
was  incorporated  under  the  laws  of  Ohio,  in  1877.  It  there- 
fore had  no  special  charter,  but  became  a  corporation  under 
the  general  laws  of  the  state,  on  the  subject.  Our  attention 
has  not  been  called  to  any  provision  of  those  laws  making  it 
obligatory  upon  a  railroad  company  incorporated  thereunder, 
to  make  its  i-oad  conform  to  the  standard"  contended  for  by 
the  defendant,  before  it  can  enforce  subscriptions  to  its  capi- 
tal  stock.  We  do  not  question,  but  that  the  defendant 
might  have  expressly  stipulated  in  his  subscription  that  it 
should  be  payable  only  upon  the  construction  of  such  road, 
but  he  has  not  done  so. 

4.  The  further  claim  is  made,  that  the  railroad  company 
by  the  sale  and  abandonment  of  parts  of  its  road,  discharged 
the  defendant  from  the  obligation  of  the  subscription. 

The  allegations  of  the  answer  upon  this  subject,  are,  in  sub- 
stance, that  after  the  defendant's  subscription  was  obtained, 
the  company  sold  and  conveyed  to  another  railroad  company 
that  part  of  its  road  west  of  Hillsboro ;  and  that  another 
portion  of  the  road,  east  of  Hillsboro,  has  been  practically 
abandoned.  It  is  not  alleged  that  the  sale  was  illegal  or 
irregular ;  and,  in  the  absence  of  any  averment  to  the  con- 
trary, it  will  be  presumed  that  the  sale  was  in  conformity  to 
law. 

Section  8409,  of  the  Revised  Statutes,  authorizes  a  railroad 
**  company,  owning  in  whole  or  in  part  any  road-bed  and 
right  of  way  for  a  railroad  within  this  state,  including  those 
acquired  by  purchase  at  judicial  sale,  which,  from  lack  of 
means,  or  other  cause,  is  unable  to  complete  the  construction 
of  its  proposed  line  of  road  thereon,"  to  *^  sell,  assign,  and 
transfer  the  same,  or  any  part  thereof,  to  any  other  company 
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incorporated  under  the  lainrs  of  this  state,  with  authority  to 
oonstruct  and  operate  a  railroad  over  the  same  route,  or  any 
part  thereof,  which  transfer  shall  include  all  work  done  upon 
such  line  of  road,  together  with  all  material  furnished  there- 
for, not  exempted  by  the  terms  of  the  grant,  with  all  rights, 
privileges,  and  easements,  as  fully  as  the  same  ai-e  or  may  be 
potssessed  by  the  company  making  the  same,  and  shall  to  the 
same  extent,  vest  the  title  of  and  the  right  to  enjoy  the  same 
in  such  grantee.''  And  section  8412  provides,  "  No  transfer 
shall  be  made  against  the  dissent  of  any  stockholder,  ex- 
pressly declared  and  filed  in  writing  at  such  meeting,  with 
out  the  guaranty  of  the  company  grantee  that  it  will  cause 
to  be  issued  to  him  certificates  of  its  capital  stock,  equal  in 
amount  to  his  pro  rata  interest  as  a  stockholder  of  the 
gitunitor,  in  the  amount  for  which  the  property  is  sold." 
.  These  statutes  were  in  force  when  the  defendant  executed 
the  instrument  which  is  the  subject  of  the  suit,  and  when  its 
conditions  were  performed  by  the  company,  and,  according 
to  the  decisions  of  this  court,  they  entered  into  and  became 
part  of  the  agreement.  Jewett  v.  Railway  Co.^  84  Ohio  St. 
601.  That  the  company  might  exercise  its  right  under  the 
statute  to  sell  all  or  part  of  its  road,  must  be  held  to  have 
been  within  the  contemplation  of  the  parties  at  the  time  the 
subscription  Was  made.  Mansfield^  Coldwater  ^  Lake  Mich' 
iganR.  R.  Co.  v.  Stout,  26  Ohio  St.  241. 

It  is  not  averred  that  the  defendant  objected  to  the  sale  or 
transfer,  or  that  he  filed  any  writing  expressing  his  dissent 
therefrom.  If  the  sale  occurred  before  the  liability  of  the 
defendant  became  fixed  by  the  performance  of  the  conditions 
of  his  subscription,  so  that  he  could  not,  as  a  stockholder, 
file  in  writing  his  dissent  as  provided  by  the  statute,  he 
might,  for  that  reason,  or  without  assigning  any  reason,  have 
withdrawn  his  offer  to  make  the  payment  he  promised,  and 
thus  avoided  all  liability.  He  chose,  however,  not  to  with- 
draw it  on  that,  or  any  other  account ;  but  waited  until  the 
company  fully  complied  with  the  conditions  of  his  promise, 
and  he  must  be  regarded  as  acquiescing  in  such  sale;  as 
much  so,  as  if  he  were  a  stockholder  and  entered  no  dissent. 
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In  regard  to  the  abandonment,  it  is  well  settled,  that  nei- 
ther  the  failure  of  a  railroad  company  to  complete  its  road, 
or  the  non-user  of  a  part  of  it,  constitutes  a  defense  to  a 
suit  on  a  subscription  to  its  capital  stock,  unless  such  fail- 
ure or  non-user,  violates  some  condition  to  that  effect,  ex- 
pressed in  the-  subscription.  It  is  laid  down  in  Cook  on 
Stock  and  Stockholders,  section  189,  as  the  settled  doctrine, 
that,  ^*a  subscriber  cannot  defeat  the  subscription  by  the 
fact  that  the  corporation  has  not  completed  and  has  no  in- 
tention of  completing  the  road  in  its  entirety;"  and,  ^*an 
abandonment  of  part  of  the  enterprise,"  the  same  author 
says,  ^'  is  no  defense."  Neither  the  sale  nor  the  abandonment 
effected  a  change  in  the  identity  of  the  company  to  which 
the  defendant  subscribed.  The  case  is  unlike  Railway  Co. 
V.  Hinsdale^  45  Ohio  St.  556,  where  it  was  held,  that  a  con- 
ditional subscription  made  to  one  railroad  company,  could 
not  be  enforced  by  another  to  which  the  defendant  did  not 
subscribe.  The  latter  company  could  not  make  the  subscriber 
its  debtor,  by  performing  the  conditions  of  the  subscription. 

5.  The  only  remaining  question  in  the  case,  which  we 
deem  it  necessary  to  notice  is,  whether  the  change,  which 
the  apswer  alleges  the  railroad  company  made  in  the  line  of 
its  road,  released  the  defendant  from  the  obligation  of  his 
subscription.  It  was  held  in  Nugent  v.  The  Supervisors^  19 
Wall.  241,  that  ^'  although  a  subscriber  for  stock  in  a  com- 
pany is  released  from  his  subscription  by  a  subsequent  alter- 
ation of  the  organization,  or  purpose  of  the  company,  this 
is  only  where  such  alteration  is  a  fundamental  one,  and  when, 
in  addition,  it  is  not  provided  for,  or  contemplated  by  either 
the  charter  itself  or  the  general  laws  of  the  state." 

Section  3275,  of  the  Revised  Statutes  of  this  state,  which 
was  in  force  when  the  defendant  subscribed  to  the  stock  of 
the  company,  and  which  thus  became  a  part  of  the  contitict, 
expressly  authorizes  a  railroad  company,  the  line  of  whose  road 
has  not  been  finally  located  in  whole  or  in  part,  when  found 
necessary  by  it  in  order  to  avoid  dangerous  or  difficult  curves 
or  grades,  or  dangerous  or  unsubstantial  grounds  or  founda- 
tions or  for  other  reasonable  cause,' to  pass  through  a  county 
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not  named  in  the  articles  of  incorporation,  or  to  avoid  passing 
into  or  through  a  county  named  therein,  other  than  a  county 
in  which  a  terminus  of  the  road  has  been  fixed  bj  the  arti- 
cles of  incorporation,  by  making  and  filing  with  the  secre- 
tary of  state  a  certificate  declaring  such  necessity  and  the 
cause  thereof.  The  next  section,  3276,  provides  that  "when 
the  line  of  any  road  is,  under  the  preceding  section,  diverted 
from  a  county  named  in  the  articles  of  incorporation,  the 
company  shall  be  liable  in  damages,  if  any  be  caused  by 
such  change  or  diversion,  to  any  person  owning  land  in  such 
county,  and  all  persons  who  subscribed  to  the  capital  stock 
of  the  company  on  the  line  of  that  part  of  the  road  so 
changed  shall  be  released  from  all  obligations  to  pay  their 
subscriptions." 

It  will  be  noticed,  that  by  this  section,  which  defines  the 
rights  of  subscribers  to  the  capital  stock  of  a  railroad  com- 
pany which  under  the  provisions  of  the  preceding  section 
has  changed  the  line  of  its  road,  such  subscribers  are  released 
from  the  obligations  of  their  subscriptions,  only  when  the 
road  is  diverted  from  a  county  named  in  the  articles  of  in- 
corporation. The  allegations  of  the  answer  upon  this  sub- 
ject are,  that  the  "  company  did  on  or  about  the  15th  day  of 
March,  1883,  take  the  necessary  legal  steps  to,  and  did  alter 
its  charter  by  providing  for  the  extension  of  its  railroad 
through  the  county  of  Pickaway."  It  thus  appears  from 
these  allegations,  that  the  only  change  made  by  the  company 
in  the  line  of  its  road,  was  to  extend  it  through  a  county 
not  named  in  the  articles  of  incorporation,  and  that  the  steps 
by  which  the  change  was  effected,  were  legal.  The  answer 
contains  no  averment  that  the  line  of  the  road  was  diverted 
from  any  county  named  in  the  articles  of  incorporation,  and 
in  this,  it  fails  to  state  a  defense.  * 

The  answer  is  also  defective,  if  .the  change  was  made  undet 
section  8272,  of  the  Revised  Statutes.  That  section  provides, 
**  A  company  may,  by  a  resolution  adopted  by  a  majority  of 
its  board  of  directors,  at  a  meeting  thereof  duly  called  for 
the  purpose,  with  the  written  consent  of  three  foiu'ths  in  in- 
terest of  its  stockholders,  change  the  line,  or  any  paiii  there* 
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of,  and  either  of  the  proposed  termini,  of  its  road ;  but  no 
change  shall  be  made  which  will  involve  the  abandonment  of 
any  part  of  the  road,  either  partly  or  completely  constructed; 
and  any  subscription  of  stock  made  upon  the  faith  of  the 
location  of  such  road,  or  a  part  thereof,  upon  any  line  aban- 
doned by  such  change,  shall  be  canceled  at  the  written  re- 
quest of  the  subscriber  not  having  consented  thereto,  filed 
with  the  secretary  or  other  chief  officer  of  the  company, 
within  six  months  after  such  change."  It  is  no  where  al- 
leged in  the  answer,  that  the  defendant  requested  the  can- 
cellation of  his  subcription,  as  provided  in  this  section  of  the 
statutes,  nor  that  his  subscription  was  made  upon  the  fiuth 
of  the  location  of  any  part  of  the  road  on  any  line  aban- 
doned by  the  change.  On  the  contrary,  it  is  averred  in  the 
first  paragraph  of  the  answer,  that  the  subscription  was 
^*  based  upon  the  completion  of  such  parts  of  said  proposed 
road  as  lie  between  the  Scioto  Valley  railroad  and  the  town 
of  Adelphi  in  Ross  county,  Ohio,'*  which  parts  of  the  road, 
it  is  admitted,  were  completed.  We  are  of  opinion  there 
was  no  error  in  sustaining  the  demurrer  to  the  answer,  and 

TJie  judgment  ta  affirmed. 


Lesheb  v.  Karsknbb. 

BaHroada—SubacHptUma  to  capital  stock  c^-— Conditional  contraet  ijf  m6> 
scripiion  can«^rue<l. 

The  defendant  subscribed  to  the  capital  stock  of  a  railroad  company,  and 
thereby  promised  to  pay  the  company  the  amount  of  his  subscription 
"  when  the  track  of  the  road  sliould  be  laid  ready  for  the  running  of 
cars ''  between  certain  specified  points.  The  subscription  contained 
the  further  provision  that  the  amount  should  be  payable  when  the  road 
was  completed  '*on  the  within  terms,"  provided  the  location  did  not 
•  run  through  the  defendant's  lands;  ''paid  as  donation."  The  sub- 
acription  was  made  for  the  purpose  of  aiding  in  the  construction  of 
the  company's  road,  and  in  consideration  of  the  advantages  that  might 
accrue  to  the  defendant  therefrom,  and  especially  from  the  construction 
of  that  part  of  the  road  between  the  points  specified  in  the  subscrip- 
tion, as  weU  as  in  consideration  of  like  subscriptions  for  that  purpoM 
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by  others.  The  railroad  company  completed  the  road  between  the 
specified  points,  ready  for  the  running  of  cars,  and  the  road  was  not 
located  on  the  defendant's  land.  Held :  1.  The  subscription  was  not 
a  mere  promise  to  make  a  gift  to  the  company;  the  subscriber's  promise 
to  pay  was  supported  by  a  sufficient  consideration. 
2.  The  subscription  became  due  and  payable  when  the  road  was  completed 
between  the  designated  points;  it  was  not  necessary  that  the  company 
should  complete  its  entire  road  before  it  could  enforce  the  payment  of 
the  subscription. 

(Decided  April  29, 1890.) 

Ebbob  to  the  Circuit  Court  of  Ross  county. 

The  case  is  stated  in  the  opinion. 

P.  C.  Smith  and  JUtlt  Morris^  for  plaintiflf  in  error. 

Lawrence  T.  Neal  and  John  C,  Entrekin^  for  defendant  in 
error.* 

WiiiiiAMS,  J.  The  action  below  was  upon  the  following 
subscription  to  the  capital  stock  of  The  Cincinnati,  Hocking 
Valley  &  Huntington  Railway  Company : 

**  We;  the  undersigned,  agree  to  pay  the  number  of  shares 
annexed  to  our  respective  names  of  fifty  dollars  each  to  the 
capital  stock  of  Tlie  Cincinnati,  Hocking  Valley  &  Hunting- 
ton Railway  Company,  and  we  hereby  bind  ourselves,  our 
heirs,  executors  or  administrators  to  pay  the  same  to  the  au- 
thorized agent  of  said  company ;  but  it  is  expressly  provided 
as  follows :  That  no  part  of  said  subscription  shall  be  due 
until  a  railroad  track  shall  be  laid  ready  for  the  running  of 
cars  from  some  point  on  the  Scioto  Valley  railroad  to  a  point 
at  or  near  Adelphi  in  Ross  county,  and  when  said  railroad 
track  is  so  laid,  we,  the  undersigned,  mutually  agree  that  we 
will  each,  on  demand,  pay  the  amounts  set  opposite  our  re- 
spective names  to  such  authorized  agent  of  said  company,  in 
full  payment  for  such  shares  of  capital  stock.     Names. — Oc- 

*  [For  abstract  of  argument  of  counsel,  see  case  of  Anntirong  t.  Kar9ft 
im,  anUf  p.  289.    Bspobtkb.) 
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tober,  1881. — No.  of  shares. — Amobnt. 1  agree  to  pay 

five  hundred  dollars  ($500),  payable  when  the  road  is  com- 
pleted on  the  within  terms,  provided  the  location  does  not 
run  through  my  land ;  paid  as  donation.    Lewis  R.  Lesheb." 

The  only  questions  in  this  case,  not  decided  in  the  preced- 
ing case  of  Armstrong  v.  Karshner^  arise  upon  the  following 
clause  of  the  agreement,  viz. :  ^'  I  agree  to  pay  five  hundred 
dollars,  payable  when  the  road  is  completed  on  the  within 
terms,  provided  the  location  does  not  run  through  my  land  ; 
paid  as  donation." 

What  is  claimed  from  this  provision  is,  1 — That  it  gives 
to  the  subscription  the  legal  character  of  a  promise  to  make 
a  gift,  which  cannot  be  enforced  ;  and  2 — That  the  amount 
of  the  subscription  does  not  become  due  and  payable  until 
the  company  completes  its  entire  road. 

1.  That  a  mere  pi-omise  to  give,  creates  no  legal  obligation, 
is  admitted ;  but,  it  is  denied  that  the  words  ^^  paid  as  dona- 
tion," in  the  clause  referred  to,  have  the  effect  contended  for. 

It  is  alleged  in  the  petition,  and  not  controverted  by  the 
answer,  that  the  defendant  made  the  subscription  ^*  for  the 
purpose  of  aiding  in  the  construction  of  said  railroad  and  in 
consideration  of  the  advantages  and  benefits  to  accrue  to  him 
therefrom,  and  especially  from  the  building  of  that  part  of 
said  road  from  the  Scioto  Valley  railroad  in  said  county  of 
Ross  to  a  point  at  or  near  the  village  of  Adelphi  in  said 
county,  which  said  part  of  said  road  is  between  said  Scioto 
river  and  said  town  of  Nelsonville,  as  well  as  in  considera- 
tion of  like  subscriptions  and  agreements,  of  other  persons 
for  said  purpose  executed  and  delivered  to  said  railroad  com- 
pany." Besides,  the  subscription  stipulates  that  when  a  rail- 
road track  is  laid  ready  for  running  cars  from  som^  point  on 
the  Scioto  Valley  Railroad  to  a  point  at  or  near  Adelphi,  the 
defendant  will  pay  the  amount  named  in  the  subscription  ; 
and  the  petition  alleges  that  upon  the  faith  of  the  subscrip- 
tion, and  of  others  of  like  character,  the  railroad  was  so  con- 
structed between  the  designated  points,  ready  for  running 
cars,  and  the  same  is  being  operated  by  the  running  of  trains 
over  it;  carrying  freight  and  passengers.     These  averments 
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are  undeuied,  and  we  are  of  opinion  that  a  sufficient  con- 
sideration for  the  defendant's  promise  is  shown  by  the  un- 
controverted  allegations  of  the  petition.  The  purpose  of 
inserting  tlie  words,  "  paid  as  donation,"  in  the  instrument, 
probably  was  to  avoid  the  liability  of  a  stockholder.  Whether 
that  result  is  accomplished,  is  not  a  question  in  the  case. 

2.  The  language,  ^^  when  the  road  is  completed  on  the 
within  terms,"  obviously  refers  to  some  other  provision  of 
the  agreement  on  the  same  subject.  B3'  a  previous  provis- 
ion, the  subscriber  agrees  to  pay  the  amount  of  his  subscrip- 
tion when  the  track  of  the  road  is  laid  ready  for  the  running 
of  cars  between  two  specified  points. 

Applying  to  the  subscription  the  familiar  rule,  that  in  the 
construction  of  a  contract  regard  must  be  had  to  all  its  parts, 
and  if  it  admits  of  two  interpretations,  one  of  which  will 
make  them  consistent  and  the  other  contradictory,  the  for- 
mer will  be  adopted,  little  difficulty  is  encountered  in  arriv- 
ing at  the  true  meaning  of  the  language  referred  to. 

The  stipulation  that  the  amount  is  to  be  payable  ^'  when 
theVoad  is  completed  on  the  within  terms,"  must  refer  to 
that  part  of  the  road  upon  the  completion  of  which  the  de- 
fendant had  already  agreed  to  pay.  This  makes  the  in- 
strument consistent  with  itself,  while  if  the  construction 
contended  for  by^  the  defendant  should  prevail,  it  would  not 
only  be  contradictory,  but  so  self-repugnant  as  to  render  one 
of  its  provisions  inoperative.  There  would  be  two  distinct 
and  different  periods  fixed  for  payment,  and  effect  could  not 
be  given  to  both. 

Judgment  affirmed. 

YoL.  XLvn.— 20 
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Bank  v.  Johnson  bt  al. 

Mortgages^Execution  cf-^AppHcation  qf  statutes  to^Legal  and  equitabU 
character  qf—When  made  to  a  partnership  in  firm  name,  a  valid  lien. 

1.  The  statutes  of  the  state  regulating  the  mode  of  signing,  sealing,  ac* 

knowledging  and  recording  mortgages,  are  limited  in  their  application 
to  these  particulars;  the  legal  or  equitable  effect  of  the  instrument  and 
its  contents  are  unaffected  thereby;  and  the  rights  of  the  parties  and 
of  third  persons  subsequently  dealing  with  the  land  are  to  be  deter- 
mined by  the  general  rules  of  law  and  equity,  applicable  to  the  subject 
in  analogous  cases. 

2.  In  order  to  mortgage  land  as  security  for  a  debt,  It  is  not  necessary,  in 

all  cases,  to  clothe  the  creditor  with  the  legal  title ;  it  is  sufficient  if  the 
intent  to  pledge  the  land  as  a  security  clearly  appears  from  the  instru- 
ment, and  the  instrument  is  duly  executed  and  recorded,  as  required 
by  statute. 

3.  A  mortgage  upon  real  estate,  made  by  the  owner  to  a  partnership  in  its 

firm  name,  to  secure  an  indebtedness  to  It,  duly  executed  and  recorded, 
as  required  by  statute,  constitutes  a  valid  lien  upon  the  property  in  favor 
of  the  firm  as  a  security  for  the  indebtedness  to  it. 

(Decided  April  29,  1889.) 
Error  to  the  Circuit  Court  of  Clinton  county. 

Yaple<f  Moos  ^  McCahe  (with  whom  was  Henry  B.  Lind- 
ley\  for  plaintiff  in  error. 

The  sole  question  in  this  case  is  this :  Was  the  mortgage, 
taken  for  the  partners  jointly  in  their  firm  name,  **  The  New 
Vienna  Bank,"  a  valid  mortgage  lien,  from  its  date,  upon  the . 
premises  described  in  it,  either  at  law  or  in  equity  ? 

In  Ohio  a  mortgage  is  regarded  as  a  mere  security.  Swartz 
V.  Leist,  13  Ohio  St.  419  ;  Winters  v.  Bank,  33  Ohio  St.  253 ; 
sec.  4,  Kent's  Com.  p.  160  ;  Perkins  v.  Dihhle,  10  Ohio,  433 ; 
Robinson  v.  Fitch,  26  Ohio  St.  659,  663 ;  Lindeman  v.  Ing- 
ham,  36  Ohio  St.  9 ;  Johnson  v.  Nelson,  3  W.  L.  M.  306.  A 
chattel  mortgage  made  by  a  firm  is  good.  If  property  can 
be  so  conveyed,  it  can  be  so  received.  An  alien  may  take  a 
mortgage.     Hughs  v.  Edwards,  9  Wheat.  489;    Jones  or 


Digitized  byLjOOQlC 


JANUARY  TERM,  1890.  807 

Bank  v.  Johnson  et  aL 

Mortgages,  sec.  182.  A  mortgage  passes  to  the  personal 
representative,  on  the  death  of  the  mortgagee.  Lewin  on 
Trusts  (Scott's  Ed.),  p.  16.  A  partnership  may  exist  in  the 
purchase  and  sale  of  real  estate.  Imdloto^s  Heirs  v.  Cooper^ 
4  Ohio  St.  1 ;  18  Ohio,  662 ;  BavA  v.  Sawyer,  88  Ohio  St. 
889,  848 ;  and  dower  cannot  be  claimed  in  such  lands  until 
the  partnership  debts  are  paid.  Sumner  v.  Sampson,  8  Ohio 
828 ;  Johns  v.  Johns,  1  Ohio  St.  367 ;  Bank  v.  Sawyer,  88 
Ohio  St.  343.  So,  a  grant  ^^  to  the  heirs  at  law  of  a  deceased 
person,^^  is  good.  Shaw  v.  Loud,  12  Mass.  446 ;  Sheppard's 
Touchstone,  ch.  12,  p.  236.  A  legacy  to  a  firm  is  a  legacy 
to  those  who  compose  it  at  the  time  the  legacy  vests.  Coll- 
yer  on  Part.,  6  ed.,  notes  by  Wood,  vol.  1,  p.  288,  note  2  to 
sec.  168  ;  Stubs  v.  Saryon,  2  Keen,  266,  and  8  M.  &  Or.  607. 
The  taking  of  a  mortgage  on  land  is  but  acquiring  a  chose 
in  action — merely  a  personal  demand — ^by  the  mortgagee,  an 
incident  only  to  his  mortgage  debt,  and  certainly  may  be  ac- 
quired in  the  firm  name,  the  same  as  other  partnership  prop- 
erty ;  for  a  mortgage,  whether  before  or  ^ after  condition 
broken,  on  the  death  of  the  mortgagee,  goes  to  his  adminis- 
trator, and  not  to  his  Jieir,  as  an  incident  of  the  mortgage 
debt. 

Hayes  ^  Swaxm,  and  MiUs  ^  VanPdt,  for  defendants  in 
error. 

1.  A  partnership,  as  such,  cannot  hold  the  legal  title  to 
real  estate  in  its  firm  name,  unless  the  name  of  some  person 
appear  ip  the  style  of  the  firm,  who  may  hold  as  trustee. 
Parsons  on  Partnership,  866;  8  Washburn  on  Real  Prop- 
erty, 268 ;  Hombeck  v.  Westbrock,  9  Johns.  75 ;  Coles  v. 
Coles,  16  Johns.  169 ;  Jackson  v.  Corey,  8  Johns.  886 ;  Win- 
ter  v.  Stcek,  29  Gal.  407  ;  Natchez  v.  Minor,  17  Miss.  644 ; 
Sloane  v.  McOonnahy,  4  Ohio  169 ;  Stamhaugh  v.  Smith,  28 
Ohio  St.  684 ;  Story  on  Partnership,  Sees.  90  to  100  ;  note 
8  to  sec.  921,  and  authorities  cited ;  Morrison  v.  Mendenhall, 
18  Minn.  282 ;  Collyer  on  Partnership,  sec.  188  et  seq.  and 
notes ;  Dyer  v.  Clark,  6  Meto.  662 ;  Howard  v.  Priest,  6 
Mete.  582. 
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2.  In  Ohio,  a  mortgagee  of  real  estate  is  regarded  as  hold* 
ing  the  legal  title  during  the  continuance  of  the  mortgage, 
and,  after  condition  broken,  he  may  recover  possession  by  an 
action  in  ejectment.  Jones  on  Mortgages,  4  ed.,  voL  1,  from 
page  1  to  59 ;  Bank  v.  Carpenters  Adni'r^  7  Ohio,  pt.  1,  70  ; 
Cowles  V.  Raguet^  14  Ohio,  56,  57  ;  Raguet  v.  Roll^  7  Ohio, 
pt.  2,  70 ;  Williams  v.  Enlebrecht,  37  Ohio  St.  385 ;  BaUey 
V.  Smitii,  14  Ohio  St.  409 ;  Hibbs  v.  Ins.  Go.,  40  Ohio  St. 
659. 

MiNSHALL,  C.  J.  Joshua  W.  Johnson  being  indebted  to 
the  New  Vienna  Bank  in  the  sum  of  $1,628,  executed,  De« 
cember  30,  1885,  a  mortgage  to  the  bank  to  secure  the  same, 
which  was  duly  filed  for  record  the  following  day.  The 
bank  was  a  paitnei-ship  doing  business  in  that  name.  The 
mortgage  covered  two  tracts  of  land,  one  containing  71  and  a 
fraction,  and  the  other  38  and  a  fraction,  acres,  and  purported 
to  convey  "  all  the  estate,  title  and  interest "  of  said  John- 
son in  and  to  said  lands  ^*  to  the  said  New  Vienna  Bank,  its 
successors  and  assigns  forever,"  without  other  words  of  lim- 
itation. Afterwards,  in  the  month  of  January,  1886,  John- 
son and  his  son  £dward  entered  into  an  agreement  for  an 
exchange,  by  which  the  father  agreed  to  convey  to  the  son 
the  38  acre  tract  covered  by  the  mortgage,  and  the  son 
agreed  to  convey  to  the  father  26  acres,  owned  by  himself. 
In  accordance  with  this  agreement  the  son  at  once  conveyed 
the  26  acres  owned  by  him  to  his  father,  who,  on  the  4th  of 
February,  following,  mortgaged  it  to  one  Morris  to  secure 
an  indebtedness.  But  the  father  by  reason  of  sickness,  as 
is  alleged,  failed  to  convey  the  38  acre  tract  to  the  son,  as 
by  the  terms  of  the  agreement  he  was  bound  in  equity  to  do. 
On  the  day  following  the  mortgage  to  Morris,  he  executed  a 
mortgage  to  one  Woolard  to  secure  an  indebtedness  of 
$1,995,  on  the  other  tract  of  71  acres  covered  by  the  mort- 
gage to  the  bank.  And  afterward  on  June  24,  1886,  being 
in  failing  circumstances,  he  made  an  assignment  of  all  his 
property  for  the  benefit  of  his  creditors  to  Edwin  Arthur 
which  was  duly  filed  on  the  same  day  in  the  probate  court 


Digitized  byLjOOQlC 


JANUARY  TERM,  1890.  809 

Bank  o.  Johnson  et  oZ. 

The  assi^ee,  under  \he  order  of  the  probate  court,  being 
about  to  sell  the  38  acre  tiuct  with  the  other  lands  assigned  to 
him,  Edward,  the  son,  commenced  an  action  in  the  common 
pleas  to  enjoin  the  sale,  and  compel  the  conveyance  of  the 
ti*act  to  him  under  the  agi^eement  for  an  exchange  which  had 
been  executed  on  his  part  by  the  conveyance  of  the  26  acres 
to  his  father ;  he  also  averring  that  he  had  taken  possession 
of  the  38  acres,  at  the  time  of  the  exchange,  and  had  con- 
tinued in  the  possession  and  occupation  of  it  as  his  own 
ever  since,  whereby  all  parties  had  notice  of  his  rights. 

All  parties  in  interest  were  finally  made  parties  to  the  suit 
and  answered  setting  up  their  rights.  To  the  answer  and 
cross-petition  of  the  bank,  setting  up  its  mortgage  and  claim- 
ing a  lien  prior  to  all  others  upon  the  88  and  71  acre  tracts 
covered  by  it,  the  plaintiff  and  the  administrator  of  Wool- 
ard  (lie  having  died)  demurred,  claiming  that  the  mortgage 
having  been  executed  to  the  bank  by  name,  instead  of  to 
the  members  composing  the  firm,  was  of  no  avail  as  a  secur- 
ity, and  that,  therefore,  the  cross-petition  of  the  bank  failed 
to  state  facts  entitling  it  to  any  relief. 

The  case  having  been  heard  and  determined  by  the  rendi- 
tion of  judgment  in  the  common  pleas,  was  appealed  to  the 
circuit  court ;  where,  upon  a  renewal  of  the  demurrers,  they 
were  sustained,  and  the  answer  and  cross-petition  of  the 
bank  dismissed.  The  action  of  the  circuit  court  in  this  re- 
gard is  assigned  for  error  here.  Hence  the  only  question  to 
be  decided  upon  the  record  is,  whether  the  mortgage  exe- 
cuted to  the  New  Vienna  Bank  can  be  made  available  to  it  as  a 
hen  on  the  land  as  a  security  in  its  favor  against  the  claim  of 
the  plaintiff  and  those  of  the  other  mortgagees,  all  of  whom 
are  subsequent  in  time.  It  is  claimed  that  it  cannot  for  the 
reason  that  the  bank  is  not  a  legal  entity;  that  it  is  simply  a 
partnership  of  certain  natural  persons  doing  business  in  that 
name,  and  incapable  of  holding  the  legal  title  to  lands  in 
their  firm  name.  Conceding  this  to  be  true,  does  it  follow 
that  the  instrument  is  not  available  to  the  bank  as  a  lien  on 
the  land  to  the  extent  of  the  debt  intended  by  the  maker  to 
be  secured  thereby?    If  so,  it  must  be  for  the  reason,  thati 
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in  order  to  create  a  lien  on  land  as  security  for  a  debt,  the 
legal  title  must,  in  all  cases,  be  transferred  to  the  person  in- 
tended to  be  secured,  or,  that  such  a  lien  cannot  exist  inde- 
pendent  of  the  legal  title.  But  this  is  not  the  case.  There 
are  what  are  termed  equitable  as  well  as  legal  mortgages. 
The  distinction  is  that  a  legal  or  common  law  mortgage  is  a 
conveyance  of  the  land  accompanied  by  a  condition  contained 
either  in  the  deed  itself,  or  in  a  separate  instrument  executed 
at  the  same  time.  And,  to  quote  the  language  of  Mr.  Jones, 
which  has  been  frequently  quoted  with  approval  by  the 
courts,  ^'  In  addition  to  these  formal  instruments  which  are 
properly  entitled  to  the  designation  of  mortgages,  deeds  and 
contracts  which  are  wanting  in  one  or  both  of  these  charac- 
teristics of  a  common  law  mortgage  are  often  used  by  parties 
for  the  purpose  of  pledging  real  property,  or  some  interest 
in  it,  as  security  for  a  debt  or  obligation,  and  with  the  inten- 
tion that  they  shall  have  effect  as  mortgages."  These  kinds 
of  mortgages,  are,  as  he  says,  ^^  as  many  as  there  are  varie- 
ties of  ways  in  which  parties  may  contract  for  security  by 
pledging  some  interest  in  lands."  And  he  adds,  ^^  whatever 
the  form  of  the  conti*act  may  be,  if  it  is  intended  thereby  to 
create  a  security,  it  is  an  equitable  mortgage."  Jones  on 
Mortgages,  §  162.  We  are  not  unmindful  of  the  fact  that, 
under  the  decisions  that  have  been  made  in  this  state,  giving 
a  construction  to  our  statutes  regulating  the  execution  and 
recording  of  mortgages,  many  instruments  that  would  be 
treated  elsewhere  as  equitaUe  mortgages,  could  have  no 
effect  given  them  here  as  against  third  persons,  whether 
they  had  notice  of  their  existence  or  not.  But  these  statr 
utes  and  the  construction  placed  upon  them,  do  not  go  be- 
yond what  they  i*equire  as  to  the  signing,  acknowledgment 
and  recording  of  the  instrument.  They  prescribe  no  requi- 
sites as  to  the  contents  of  the  instrument — as  to  how  lands 
shall  be  charged  as  a  security,  or  the  intent  manifested. 
The  character  of  the  instrument  in  this  regard  and  its  effect, 
are  left  to  be  determined  by  the  application  of  the  general 
principles  of  law  and  equity  on  the  subject.  So  that  any 
instrument  that  would,  by  the  application  of  these  princi 
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pies,  be  regarded  as  constituting  a  lien  on  land  as  against 
third  persons  with  notice,  will  have  the  same  effect  under 
our  recording  statutes,  where  it  has  been  duly  executed  and 
recorded.  Strang  v.  Beach,  11  Ohio  St.  288 ;  Hurd  v.  Molh 
inson^  Id.  282,  and  Dodd  v.  Bartholomew^  44  Ohio  St.  171. 
By  the  record  of  the  instrument  it  becomes  notice  to  others 
of  the  equitable  as  well  as  legiU  rights  of  the  parties.  It 
may  as  against  third  persons  be  corrected  to  give  effect  to 
the  intent  apparent  upon  the  face  of  the  instrument,  or  the 
courts  may,  in  a  proceeding  to  enforce  it,  regard  that  as  done 
which  ought  to  have  been  done,  and  treat  the  instrument  as 
if  corrected.     Pomeroy,  Eq.,  §  1285. 

A  few  instances  may  be  selected  to  illustrate  the  doctrine 
and  show  its  application  to  this  case.  An  instrument  which 
does  not  transfer  the  legal  estate  has  been  held  to  operate  as 
an  equitable  transfer  of  it  in  the  nature  of  a  mortgage. 
Thus,  a  mortgage  to  certain  executora  from  which  the  word 
"heirs,"  creating  a  fee,  was  omitted,  and  the  word  "suc- 
cessors "  used  instead,  was  held  to  be  an  equitable  mortgage 
in  fee,  and  was  reformed  in  a  proceeding  to  foreclose  it, 
against  a  subsequent  mortgage  of  the  same  land  with  notice. 
Qah  V.  Morris^  29  N.  J.  Eq.  222.  And  so,  in  Braton  v.  Na- 
tional Bank^  44  Ohio  St.  269,  effect  was^  given  to  an  instru- 
ment as  a  mortgage  in  fee,  although  words  of  inheritance 
were  not  used  in  it.  The  instrument  had  been  executed  in 
the  state  of  Indiana  upon  lands  in  this  state,  and  had  there- 
fore to  be  construed  by  the  laws  of  this  state.  By  it  the 
debtor  simply  mortgaged  and  warranted  his  land  to  his  credi- 
tor as  a  security  for  the  debt,  with  a  provision  for  foreclosure 
in  case  of  non-payment.  The  purpose  to  secure  the  debt  by 
a  mortgage  upon  the  land  was  apparent  from  the  instrument, 
and  of  this  intention  all  persons,  dealing  with  the  land,  were 
held  to  have  notice  by  the  record  of  the  instrument.  See  the 
opinion  by  Owen,  C.  J.,  p.  276.  And  so  in  California  it  is 
held,  that  the  words  "  we  mortgage  the  property,"  accom- 
panied by  a  provision  for  the  sale  of  it,  upon  non-payment 
of  money  thus  secured,  are  sufficient  to  create  a  mortgage. 
I>e  Leon  y.  Higuera^  15  Cal.  488,  and  Barroilhet  v.  BatteUe^ 


Digitized  byLjOOQlC 


812  SUPREME  COURT  OF  OHIO. 

Bank  «.  Johnaon  et  cU. 

7  Cal.  450.  So,  too,  when  by  the  terms  of  his  deed,  a  grantor 
reserves  a  lien  on  the  land  as  a  security  for  the  unpaid  pur- 
chase money,  it  operates  as  a  mortgage,  and  the  record  of 
the  deed  is  constructive  notice  to  all  others  of  his  rights. 
Poraeroy  Eq.,  Sec.  1255.  But  the  lien  so  secured  is  inde- 
pendent of  the  legal  title,  as  that  passes  by  the  deed  to  the 
purchaser,  who  is  said  to  hold  in  trust  for  the  g^rantor  until 
the  purchase  money  has  been  paid.  For  many  other  similar 
instances  see  Jones  on  Moi-tgages,  Sees.  163-171.  It  is  true 
that  some  of  these  could  not,  for  reasons  before  stated,  be 
made  available  as  liens  in  this  state  against  third  persons. 

Holding  the  legal  title  may,  in  some  cases,  be  of  much  ad- 
vantage to  the  mortgagee,  as  thereby,  on  condition  broken, 
he  may  recover  the  land  and  hold  it  until  his  debt  is  satis- 
fied. And  this  may  be  said  to  be  the  distinguishing  feature 
of  a  common  law  mortgage.  It  is,  however,  seldom  resorted 
to — the  remedy  by  foreclosure  and  sale  (and  which  may  be 
had  in  all  cases),  being  more  generally  adopted.  In  a  pro* 
ceeding  by  foreclosure  it  is  not  material  where  the  legal  title 
resides.  A  sale  is  required  in  all  cases,  (Section  5816  Revised 
Statutes,)  and  the  purchaser  takes  thereby  all  the  interest  of 
both  the  mortgagor  and  mortgagee  in  the  land.  As  the  pass- 
ing of  the  legal  title  is  not  necessary  to  affect  land  as  a  se- 
curity for  a  debt,  no  reason  can  be  assigned  why  the  debtor 
may  not  create,  and  the  creditor  accept,  such  a  security,  pro- 
vided compliance  is  had  with  the  statutes  regulating  the  exe- 
cution and  recording  of  similar  instruments.  Such  form  of 
security  certainly  contravenes  no  rule  of  law  or  public  policy, 
and  is  in  harmony  with  the  purpose  and  intention  of  the  par- 
ties in  all  cases  where,  the  whole  object  is,  on  the  one  hand 
to  give,  and  on  the  other  to  obtain,  a  security. 

The  execution  of  a  mortgage  in  the  usual  form  is  now 
generally  regarded  as  only  a  security,  and  not  as  a  convey- 
ance. Like  the  debt  it  secures,  it  is  treated  throughout  as  a 
chose  in  action.  That  a  partnei'ship  may  make  contracts  in 
its  firm  name  is  a  matter  of  elementary  law.  It  may  make 
a  note  in  its  firm  name,  or  may  accept  one  payable  to  itseli 
It  may  be  formed  to  deal  in  land,  and  may  make  valid  con- 
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tracts  therefor.  And  if  the  firm  cannot  bold  the  legal  title, 
the  vendor  holds  it  in  trust  for  the  firm.  Sherry  v.  GHlmen^ 
58  Wis.  824,  332.  In  this  case  the  court  say:  ''  There  does 
not  seem  to  be  any  reason  for  holding  that  a  paitnership,  in 
making  a  purchase  of  real  estate  for  the  benefit  of  the  firm, 
may  not  do  so  in  the  same  manner  that  they  make  other 
purchases,  viz. :  in  the  firm  name."  A  number  of  cases  are 
cited,  where  it  has  been  held  that  a  general  description  of 
the  grantee  is  sufficient  to  support  the  deed — as  the  "  heirs  " 
or  *^  children  "  of  a  given  person,  on  the  principle  that,  that 
is  certain  which  can  be  made  cei-tain,  and  therefore  applica- 
ble to  the  members  of  a  firm.  See,  also,  Bates  on  Partner- 
ship, Sec.  296,  and  cases  cited. 

And  it  has  bepn  held  in  some  cases  that  a  conveyance  to 
a  firm  is  a  conveyance  to  the  members  as  tenants  in  common, 
who  hold  the  title  in  trust  for  the  firm.  Jones  v.  iVeaZ,  2  Pat. 
&  H.  (Va.)  339 ;  Beaman  v.  Whitnet/,  20  Me.  413.  That  a 
partnership  may  acquire  an  equitable  estate  in  real  property 
is  decided  in  Bammelsberg  v.  Mitchell^  29  Ohio  St.  22,  52. 
Therefore,  to  say  that  a  partnership  cannot  contract  for  an 
interest  in  land  in  its  firm  name  as  a  security  only,  would  be 
to  establish  an  exception,  with  neither  reason  nor  necessity 
for  its  existence.  There  are  quite  enough  conflicting  prin- 
ciples in  the  law,  or  what  the  Romans  would  have  termed 
*' inelegancies,"  without  adding  to  their  number,  in  the  ab- 
sence of  any  controlling  necessity  for  so  doing. 

The  instrument,  the  validity  of  which  is  questioned  in 
this  case,  was  designed  by  both  parties  to  be  a  mortgage. 
This  is  apparent  on  the  face  of  it.  The  only  objection  made 
to  it  is,  the  incapacity  of  the  partnership  in  its  firm  name  to 
take  and  hold  the  legal  title  to  real  estate.  But  this  is  not 
material,  for  if  it  wei-e  so,  then,  as  already  shown,  Johnson, 
the  mortgagor,  would  hold  the  legal  title  in  trust  as  a  secu- 
rity for  the  firm.  In  such  case  there  would  be  no  need  of  a 
formal  reformation,  as  it  would  be  the  duty  of  the  court,  '-n 
the  exercise  of  its  equity  powers,  to  treat  that  as  done  which 
ought  to  have  been  done,  and  give  effect  to  the  instrument 
in  a  proceeding  to  enforce  it,  according  to  the  priority  of  its 
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record,  by  awarding  to  the  bank  a  lien  upon  the  land  for  the 
satisfaction  of  the  amount  due  it. 

The  case  of  Hughes  v.  Edwards^  9  Wheaton  487,  has  a 
close  analogy  to  this  case.  There  by  the  laws  of  Kentucky 
an  alien  could  not  hold  the  title  to  lands  in  that  state,  and 
the  mortgagees  being  subjects  of  Great  Britain,  objection 
was  taken  to  the  mortgage  on  this  ground.  But  the  court 
said :  "  The  objection  is  deprived  of  all  its  weight  in. a  case 
where  the  mortgagee,  instead  of  seeking  to  obtain  possession 
of  the  land,  prays  to  have  his  debt  paid,  and  the  property 
pledged  for  its  security  sold,  for  the  purpose  of  raising  the 
money.  Under  this  aspect  the  demand  is,  in  reality,  a  per- 
sonal one,  the  debt  being  considered  as  the  principal,  and 
the  land  merely  as  an  incident ;  and,  conseqvLcntly,  the  alien- 
age of  the  mortgagee,  if  he  is  a  friend,  can,  upon  no  princi- 
ple of  law  or  equity,  be  urged  against  him." 

In  The  Chicago  Lumber  Co.  v.  Aahworth^  26  Kan.  212,  a 
mortgage,  taken  in  the  firm  name  of  partnera,  was  held  to 
be  a  valid  security.  The  court  said :  "  Ashworth  was  cog- 
nizant of  the  name  and  style  under  which  the  partners  trans- 
acted their  business,  and  executed' the  mortgage  to  the  Chicago 
Lumber  Co.  for  the  benefit  of  the  pai'tners  composing  the  part- 
nership transacting  business  in  that  name.  The  mortgage  was 
therefore  taken  in  the  name  of  the  partnership ;  hence  there 
was  an  actual  grantee  in  the  mortgage,  although  such  grantee 
was  merely  the  name  and  style  of  the  partnership  ;  "  and  the 
legal  title  was  regarded  as  held  in  trust  for  the  real  grantees, 
the  partners,  which,  as  we  have  seen,  is  all  that  is  necessary 
where  a  sale,  and  not  the  possession  of  the  land,  is  sought, 
in  proceedings  to  enforce  the  mortgage  as  a  security. 

The  case  of  Stambaugh  v.  Smith,  28  Ohio  St.  596,  is  not 
in  point.  The  real  question  there  was,  not  whether  a  firm 
could  hold  the  title  to  a  lease  in  its  firm  name,  but  whether 
it  could  be  released  by  the  firm  in  its  own  name,  the  legal 
title  being  not  in  it,  but  in  a  member  in  trust  for  it.  It  was 
held  that  it  could  not,  for  the  very  plain  reason  that  the  eeM- 
tut  que  trust  can,  in  no  case,  transfer  the  legal  title.  That 
can  only  be  done  by  the  trustee.    The  case  does  not  decide, 
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nor  was  it  intended  to  decide,  that  a  partnership  may  not 
hold  a  lease  in  its  firm  name,  so  as  to  be  protected  in  the  en- 
joyment of  it,  according  to  the  intention  of  the  parties.  That 
it  may  hold  the  equitable  title  in  fee  simple  was  held  in  Bam- 
meUberg  v.  Mitchell^  supra. 

We  think  the  court  erred  in  sustaining  the  demurrer  to 
the  answer  and  cross-petition  of  the  bank. 

Judgment  reversed  and  cause  remanded  far  further  pro- 
ceedings. 


Wbstlakb  v.  Wbstlakb  et  Ali. 

Chaltel  Mortgage  executed  by  a partnerahip^WTien partners  live  in  differ- 
ent countieHf  where  to  be  filed. 

A  mortgage  of  goods  and  chattels,  executed  by  the  members  of  a  partner- 
nership,  one  of  whom  lives  in  the  county  where  the  property  Is  situ- 
ate, and  the  other  in  another  county  of  tliislstate,  upon  property  jointly 
owned  by  them,  which  is  not  accompanied  by  an  immediate  delivery 
and  followed  by  an  actual  and  continued  possession  of  the  things  mort- 
gaged, is  void  as  against  an  assignee  for  the  benefit  of  creditors  of  such 
mortgagors,  subsequently  appointed,  unless,  pursuant  to  section  4151, 
Revised  Statutes,  the  mortgage,  or  a  true  copy  thereof,  be  properly 
filed  in  the  township  where  each  of  such  mortgagors  resides,  notwith- 
standing the  fact  that  such  assignee  had,  at  the  time  of  the  execution 
of  the  mortgage  and  of  the  assignment,  full  knowledge  of  the  execu- 
tion and  filing  of  the  mortgage  in  the  township  where  one  of  said 
mortgagors  resided,  and  where  the  goods  and  chattels  were  situate. 

(Decided  May  6. 1890.) 
Ebbob  to  the  Circuit  Court  of  Trumbull  county. 

TutUe  ^  Fillius^  for  plaintiff  in  error. 

0.  A.  Harrington  and  TT.  Hyde^  for  defendants  in  error. 

On  the  27th  day  of  May,  1884,  and  for  a  time  prior, 
Charles  WesUake  and  William  A.  Westlake  were  jointly  en- 
gaged in  operating  a  rolling  mill,  located  at  Warren,  Trum- 
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bull  county,  Ohio,  under  the  firm-name  and  style  of  C. 
Westlake  &  Co.  On  the  date  above  named  they  jointly  ex- 
ecuted a  chattel  mortgage  to  the  plaintiff  in  error  on  certain 
iron  then  situate  in  the  rolling  mill,  which  was  jointly  owned 
by  them,  and  was  a  part  of  the  proceeds  of  their  joint  busi- 
ness. The  mortgage  was  signed  by  each  of  the  mortgagors 
in  his  own  name,  and  did  not  purport,  on  its  face,  to  be  exe- 
cuted by  them  as  partners.  At  the  time,  and  for  a  long 
time  prior  and  afterward,  one  of  the  mortgagors  resided  at 
Warren,  and  the  other  at  Youngstown,  in  Mahoning  coun- 
ty. On  the  succeeding  day  the  mortgage  was  filed  with  the 
recorder  of  TnimbuU  county,  whose  office  was  in  the  city 
and  township  of  Warren,  but  was  not  filed,  nor  was  a  copy 
thereof,  in  the  tojiynship  or  city  of  Youngstown. 

On  the  23d  of  June  following,  the  mortgagors,  being  in- 
solvent, made  a  deed  of  assignment  for  the  benefit  of  credi- 
tors, executed  and  delivered  at  Warren,  to  one  J.  C.  Carter, 
who,  in  the  execution  of  his  trust,  took  possession  of  the 
iron  covered  by  the  mortgage,  and  sold  it.  It  was  never  in 
the  possession  of  the  inortgagee.  At  the  date  of  the  mort- 
gage, and  of  its  filing,  as  well  as  at  the  time  of  the  acceptance 
of  the  deed  of  assignment,  Carter  had  full  knowledge  of  the 
execution  and  filing  of  the  chattel  mortgage. 

By  the  Court.  Section  4160,  Revised  Statutes,  provides 
that  a  mortage  of  goods  which  is  not  accompanied  by  an  im- 
mediate delivery,  and  followed  by  an  actual  and  continued 
change  of  possession  of  the  things  mortgaged,  shall  be  abso- 
lutely void  as  against  the  creditors  of  the  mortgagor,  subse- 
quent purchasei-s  and  mortgagees  in  good  faith,  unless  the 
mortgage,  or  a  true  copy  thereof,  be  deposited  as  directed 
by  the  next  section.  It  is  provided  in  the  next  section  that 
the  mortgage  shall  be  deposited  with  the  clerk  of  the  town- 
ship where  the  mortgagor  resides  at  the  time  of  the  exe- 
cution thereof,  if  a  resident  of  the  state,  and  if  not  such 
resident,  then  with  the  clerk  of  the  township  in  which  the 
property  is  situated  at  the  time  of  the  execution  of  the  in- 
strument ;  but  when  the  mortgagee  is  a  resident  of  a  town- 
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ship  in  which  the  oflSce  of  county  recorder  is  kept,  the 
mortgage  shall  be  deposited  with  the  county  recorder. 

That  the  term  "  mortgagor,"  in  this  section,  means  each 
mortgagor,  there  can  be  no  serious  question.  This  is  the 
natural  import  of  the  language  used,  and  is  necessary  to 
carry  out  the  purpose  of  the  statute.  Not  only  is  this  con- 
struction authorized  by  section  23,  Revised  Statutes,  where, 
as  a  rule  of  interpretation,  words  in  the  plural  are  to  be 
held  to  include  the  singular,  and  vice  versa^  but  with  this 
construction  the  statute  is  plain,  and  its  requirements  easily 
complied  with.  The  opposite  interpretation  would  lead  to 
uncertainty  as  to  which  mortgagor,  in  a  case  like  the  present, 
was  referred  to,  and  consequent  difiBculty  as  to  ascertaining 
the  proper  place  for  deposit.  Nor  can  the  place  where  the 
property  is  situated  answer  the  requirement,  because  the 
statute  itself,  as  above  quoted,  draws  a  sharp  distinction  be- 
tween the  place  where  the  property  n)ight  be  at  the  time  of 
the  execution  of  the  instrument,  and  the  place  of  the  mort- 
gagor's residence.  We  are  of  opinion  that  when  a  chattel 
mortgage  is  executed  by  several  resident  mortgagoi-s,  the 
statute  requires  that  the  mortgage,  or  a  true  copy,  be  filed 
in  the  township  where  the  mortgagors  at  the  time  respect- 
ively reside,  as  essential  to  the  validity  of  the  mortgage  as 
against  creditors,  and  in  this  we  but  affirm  what  has  been 
before  held  by  this  court.  AuJtman  v.  6?wy,  41  Ohio  St. 
598 ;  Rich  v.  Roberts,  48  Me.  648 ;  Stewart  v.  Piatt,  101 
U.  S.  731. 

If  invalid  as  against  creditors,  a  chattel  mortgage  is  equally 
invalid  as  against  an  assignee  for  the  benefit  of  creditors. 
Hanes  v.  Tiffany,  25  Ohio  St.  549.  The  decision  in  this  case 
was  placed,  not  upon  the  ground  that  the  assignee  was  a 
subsequent  purchaser  in  good  faith,  but  on  the  ground  that 
the  rights  of  creditors  could  be  asserted  through  an  assignee 
for  their  benefit,  as  they  could  have  been  by  judgment  and 
execution  against  the  property.  It  is  said  in  Blandy  v.  Ben- 
edict, 42  Ohio  St.  299,  that  "  Every  right  which  the  creditors 
might  have  asserted  against  the  property  before  the  assign- 
ment^ the  assignee  is  bound  to  secure  for  their  benefit  after 
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the  asBignment."  We  believe  the  rule  to  be  as  stated,  and 
from  it  it  follows  that  the  knowledge  of  the  assignee  as  to  the 
mortgage  when  it  was  filed  and  when  the  assignment  was 
accepted  by  him,  cannot  affect  the  question.  He  stands  for 
the  creditors,  and  they  are  not  prejudiced  by  knowledge  on 
his  part  which  might  have  affected  him  had  he  been  a  sub- 
sequent purchaser.  The  opposite  view  would  enable  failing 
debtors  to  make  good  defects  in  mortgages,  by  making  their 
assignment  to  persons  having  notice  of  the  defective  instru* 
ment,  and  so  defeat  the  policy  of  the  law. 

Judgment  affirmed. 


JoHNSOK  V.  Railway  Company. 

A^oumment  qf  eottr^— CZom  qf  term-^BiU  qf  exe^tUma. 

Where  the  Journal  of  a  court  of  common  pleas  shows  a  regular  adjourn- 
ment from  day  to  day,  up  to  a  day  certain  of  the  term,  but  no  other 
adjournment  thereafter  during  such  term,  except  an  entry  of  adjourn- 
ment sine  die  on  the  last  named  day,  which  entry  was,  at  the  next  suc- 
ceeding term,  by  a  nunc  pro  tune  order,  stricken  from  the  journal,  as 
having  been  made  through  the  mistake  of  the  clerk,  and  further  shows, 
that  no  judge  was  present,  and  no  business  was  transacted  in  the  court 
after  such  day  certain,  until  the  commencement  of  the  next  succeeding 
term,  the  adjourned  term  should  be  deemed  to  have  closed  on  such  day 
ceruin  of  the  term  as  shown  by  the  journal,  and  a  bill  of  exceptions 
should  be  allowed,  signed  and  filed  within  thirty  days  after  the  last 
named  day. 

(Decided  May  6, 1800.) 

Ebbob  to  the  Circuit  Court  of  Madison  county. 

Qeorp^  B.  Cannon,  and  Hdrrisanj  Olds  ^  Mdrsk,  for  plaint 
iffs  in  error. 

Charles  Darlington,  for  defendant  in  error. 

By  the  Coubt.    In  the  court  of  common  pleas  of  Madi- 
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son  county,  at  the  February  tenn,  1888,  the  plaintiff  in  error, 
Luther  Johnson,  as  administrator  of  Andrew  C.  Martin,  de- 
ceased, recovered  a  judgment  against  the  defendant  in  error. 
The  Pittsburgh,  Cincinnati  &  St.  Louis  Railway  Company, 
which  judgment  was  rendered  and  entered  May  26,  1888, 
that  being  one  of  the  days  of  the  February  term.  The  rail- 
road company  took  a  bill  of  exceptions,  which  was  allowed, 
signed  and  filed  in  the  common  pleas  court  on  June  27, 1888, 
a  day  of  the  May  term  of  that  court.  On  May  26,  1888,  be- 
fore noon,  the  judge  of  the  court  of  common  pleas  directed 
that  the  sheriff  adjourn  the  court  without  day.  The  sheriff 
not  being  present,  the  judge  directed  the  clerk  of  the  court 
to  enter  such  adjournment  on  the  journal  of  the  court.  But 
the  prosecuting  attorney,  that  he  might  attend  to  certain  mat- 
ters on  the  criminal  calendar  that  were  not  disposed  of,  re- 
quested that  the  term  of  the  court  should  not  be  finally  closed 
until  the  afternoon  of  May  26, 1888,  whereupon,  the  judge 
directed  the  clerk  not  to  make  the  entry  of  final  adjourn- 
ment, and  stated  that  he  would  be  back  at  two  o'clock  that 
afternoon,  to  dispose  of  such  matters.  The  arrangement  and 
understanding  that  the  judge  was  to  be  back  at  two  o'clock 
was  forgotten  by  him,  and  he  did  not  return  to  the  court 
room  at  that  time,  or  at  any  other  time  after  the  last  men- 
tioned day,  until  May  29,  1888,  when  the  succeeding  May 
term  of  the  court  was  open.  No  other  judge  of  the  court 
of  common  pleas  was  present  in  the  court  house  after  May 
26,  1888,  nor  was  the  court  opened,  or  any  business  done 
therein  until  the  opening  of  the  May  term  of  the  court  on 
May  29,  1888.  There  was  an  entry  made  on  the  journal 
purporting  to  adjotim  the  court  without  day  on  May  26, 
1888,  but  such  entry  was  made  thereon  on  May  28th,  by  the 
clerk,  and  was  done  without  the  direction  or  order  of  the 
court,  and  without  any  formal  adjournment  by  the  sheriff. 

Afterwards,  and  during  the  May  term,  1888,  to  wit :  on 
June  29, 1888,  the  railroad  company  filed  its  motion  for  an 
order  nunc  pfo  tunc^  to  strike  from  the  journal  the  entry  pur- 
porting upon  its  face,  and  on  the  face  of  the  journal,  to  have 
been  made  May  26, 1888,  adjourning  the  February  term  on 
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that  date,  because  of  the  mistake  on  the  part  of  the  clerk 
in  entering  the  same.  And  on  July  2,  1888,  that  motion  was 
heard  by  the  court  of  common  pleas,  and  the  court  there- 
upon, to  wit :  at  the  May  term,  1888,  made  and  caused  to 
be  entered  upon  its  journal  the  following  order,  to  wit :  "  It 
is  therefore  ordered  and  directed  that  the  said  record  be  so 
far  corrected  as  to  show  no  adjournment  of  said  court  with- 
out day  on  said  26th  day  of  May,  1888,  or  any  other  time  be- 
tween said  date  and  the  29th  day  of  May,  1888,  when  the 
succeeding  term  commenced,  and  tliat  said  entry  go  for 
naught,  and  that  said  journal  stand  the  same  as  though  no 
entry  of  adjournment  had  been  entered  thereon." 

Held :  That  the  circuit  court  erred  in  deciding  as  a  mat- 
ter of  law,  that,  the  February  term,  1888,  of  the  court  of 
common  pleas,  did  not  finally  end  on  the  26th  day  of  May, 
1888,  but  continued  open  by  operation  of  law  until  the  com- 
mencement of  the  next  succeeding  term  thereof  on  the  29th 
day  of  May,  1888,  and  that,  the  bill  of  exceptions  which  was 
allowed,  signed  and  filed  in  the  court  of  common  pleas  on  the 
27th  day  of  June,  1888,  was  allowed,  signed  and  filed  within 
thirty  days  from  the  close  of  the  February  term,  1888. 

Judgment  of  the  circuit  court  reversed^  and  that  of  the  court 
of  common  pleas  affirmed. 


Emery  bt  al.  v.  The  Ohio  Candle  Co. 

"  Trwt$ "  and  "  Comhinationa "  to  increase  the  price  qf  commodiUea-^ 
Contrary  to  public  policy — No  etanding  in  a  court  of  Jiuitice. 

An  association  organized  for  the  purpose  of  increasing  the  price  and  de- 
creasing the  production  of  a  commodity  of  general  use,  such  as  can- 
dles, is  contrary  to  public  policy;  and  a  claim  based  upon  an  enforcement 
of  the  agreement  by  which  the  association  was  formed,  can  receiT^  no 
aid  from  a  court  of  Justice. 

(Decided  May  6, 1800.)  ^ 
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In  1880  an  unincorporated  company  was  formed,  to  con- 
tinue six  years,  called  The  Caudle  Manufacturers'  Associa- 
tion, which  included  the  manufactui*ers  of  ninety-five  per 
cent,  of  the  star  candles  in  that  part  of  the  United  States 
lying  east  of  the  114^  of  longitude  west  of  Greenwich,  or 
substantially  all  the  territory  east  of  the  western  boundary 
of  Utah.  Its  object  was  to  increase  the  price  and  decrease 
the  manufacture  of  candles  in  the  territory  covered  by  the 
agreement ;  and  is  found,  as  a  fact,  to  have  had  that  effect 
during  the  whole  existence  of  the  association.  The  mem- 
bers composing  the  association  were  required  to  pay  into  its 
treasury  two  and  one  half  cents  per  pound  on  every  pound 
of  candles  disposed  of  on  their  own  account  within  the  ter- 
ritory. But  neither  was  bound  to  opei-ate  his  factory ;  and 
whether  he  did,  or  did  not,  he  received  at  stated  times  his 
proportion  of  the  profits  of  the  pool,  which  wsis  based  upon 
the  business  that  had  been  done  by  him  in  previous  yeara ; 
thus  making  it  to  the  interest  of  each  member  to  operate  his 
factory  when  the  price  of  candles  was  high,  and  to  remain 
idle  when  the  price  was  low. 

The  receipts  of  the  association  were  placed  in  a  selected 
depository,  The  First  National  Bank  of  Cincinnati,  to  the 
credit  of  an  executive  committee,  consisting  of  three  mem- 
bers, selected  by  the  association,  and  could  only  be  paid  out 
on  a  check  signed  by  at  least  two  of  them.  The  claims  of 
all  members  were  adjusted  by  this  committee. 

The  Ohio  Candle  Company,  incorporated  under  the  laws 
of  this  state,  joined  the  association  in  1883  and  withdrew 
therefrom  in  March,  1884.  During  the  month  of  January 
of  that  year  it  had  paid  into  the  association  $22.40,  but  there 
was  due  to  it,  under  the  terms  of  the  agreement,  as  profits 
for  that  month,  the  sum  of  $2,151.17.  The  committee  agreed 
to  pay  the  company  the  sum  it  had  paid  in,  but  refused  to 
pay  the  sum  due  as  profits,  on  the  ground  that  by  withdraw- 
mg  before  the  expiration  of  the  life  of  the  association  it  had 
violated  the  agreement,  and  was  entitled  to  none  of  its  gains. 
Vol.  XLvn.— 21 


Digitized  byLjOOQlC 


322  SUPREME  COURT  OF  OHIO. 

Emery  et  al  v.  The  Ohio  Candle  Co. 

Thereupon  the  compauy  brought  suit  for  the  amount  agaiusjb 
the  members  composing  the  committee,  to  which  the  bank 
was  made  a  party,  asking  that  the  bank  be  ordered  to  pay 
the  money  to  the  plaintiif,  or  that  a  judgment  be  rendered 
in  it;s  favor  for  the  amount  with  interest. 

Issues  of  fact  having  been  made  up,  the  case  was  tried  to 
the  court,  and  reserved  for  hearing  in  general  term,  which 
made  a  finding  of  facts — ^the  substance  of  which  has  been 
stated — and  rendered  judgment  against  the  members  of  the 
committee,  which  is  sought  to  be  reversed  on  the  ground 
that  it  is  against  the  law. 

Perry  ^  Jenny ^  for  plaintiffs  in  error. 

Ramsey^  Maxwdl  ^  liamaey^  for  defendants  in  error. 

By  the  Court.  We  are  of  the  opinion  that  the  suit 
cannot  be  maintained,  for  the  reason  that  the  objects  of  the 
association  were  contrary  to  public  policy,  and  in  no  way  to 
be  aided  by  the  courts.  No  recovery  can  be  had  except  by 
giving  effect  to  the  terms  of  the  agreement.  The  action  is, 
in  substance,  a  suit  against  the  association  to  recover  a  sum 
due  the  plaintiff  under  the  terms  on  which  the  association 
was  formed.  The  committee  represent  the  association,  and 
a  judgment  against  them  is  a  judgment  against  it.  If,  as 
claimed  by  the  defendants,  a  member  could  not  withdraw 
from  the  association  until  the  six  years  had  expired,  then 
the  committee,  as  representing  the  association,  had  a  defense 
on  which  they  might  have  relied,  had  the  objects  of  the  asso- 
ciation been  perfectly  legitimate.  But  should  a  court  be 
called  on  to  consider  any  defense,  so  long  as  the  claim  itself 
is  based  ujpon  an  agreement  to  which  it  can  give  no  coun- 
tenance ?  'It  must  be  observed  that  the  withdrawal  of  the 
plaintiff  was  not  at  a  time,  nor  under  circumstances,  that 
could  give  to  it  the  merits  of  repentance.  It  had  passed  be- 
yond where  it  might,  by  withdrawal,  have  secured  the  aid  of 
a  court  in  recovering  what  it  had  advanced  in  furtherance  of 
an  illegal  object.  Its  suit  is  to  recover  its  portion  of  the  ill- 
gotten  gains.     The  case  of  Norton  v.  Blinn^  89  Ohio  St  145, 
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can  have  no  application  here,  for  this  is  a  suit  between  par- 
ties  to  enforce  the  terras  of  the  illegal  agreement.  See,  Texas 
^  P.  Ry.  Co,  V.  Southern  Pac,  Ry,  Co.^  6  Southern  Reporter, 
888,  where  Brooks  v.  Martin^  2  Wall.  70,  is  accurately  dis- 
tinguished, and  shown  to  have  no  application  to  a  case  such 
as  this. 

JudgTnent  reversed^  and  petition  of  plairUiff  below  dismissed. 


Behrens  v.  Behbeks. 


SpoUoAed  ^oillr— Burden  qf  proof— Presumption  qfrevocation—DeelaratUms 

qf  Testator. 

1.  Where  the  probate  conrt  has  found  and  established  the  contents  of  a 

lost,  spoliated  or  destroyed  will,  in  a  future  proceeding  to  contest  the 
validity  of  such  will,  the  order  of  probate  will  be  prima  fiicie  evidence 
of  the  due  attestation,  execution,  validity,  and  contents  of  the  will, 
and  the  burden  of  proof  will  be  on  the  contestants  to  invalidate  such 
will. 

2.  When  a  will,  once  known  to  exist,  and  to  have  been  in  the  custody  of 

the  testator,  cannot  be  found  after  his  decease,  the  legal  presumption 
is,  that  it  was  destroyed  by  the  testator  with  the  intention  of  revoking  it. 

3.  To  strengthen  such  presumption,  it  is  competent  to  prove  the  declara- 

tions of  the  testator  after  making  his  will,  that  he  had  destroyed,  or 
intended  to  destroy  the  same. 

(Decided  May  20,  1890.) 
Ebbob  to  the  Gircuit  Court  of  Defiance  county. 

The  original  action  was  commenced  in  the  Court  of  Com- 
mon Pleas  of  Defiance  county,  by  the  plaintiffs  in  error, 
Henry  Behrens,  Frederick  Behrens,  and  John  Knape,  ad- 
ministrator of  Daniel  Behrens,  deceased,  against  the  defend- 
ant in  error,  George  Behrens,  to  contest  the  validity  of  ^ 
lost  or  destroyed  will  alleged  to  have  been  ipade  by  Daniel 
Behrens,  the  father  of  the  contestants,  Henry  Behrens  and 
Frederick  Behrens,  and  of  the  contestee  George  Behrens, 
and  to  have  been  destroyed  after  his  death,  and  which  was. 
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by  the  Probate  Court  of  Defiance  county  established  as  to 
its  contents,  and  admitted  to  probate  on  the  28th  day  of 
July,  1886. 

A  transcript  from  the  probate  record  reads  as  follows : 

^'  The  coui-t  being  satisfied  from  the  testimony  taken,  that 
the  said  Daniel  Behrens  did,  on  the  81st  day  of  October, 
1882,  duly  execute  his  last  will  and  testament  in  the  mode 
provided  by  the  law  at  the  time  of  its  execution ;  that  said 
Daniel  Behrens  died  on  the  28th  day  of  November,  1884, 
and  that  said  will  was  not  revoked  by  said  testator,  but  that 
it  has  been  lost  or  destroyed  subsequent  to  the  death  of  said 
testator ;  finds  and  does  hereby  establish  the  contents  of  said 
last  will  and  testament  to  have  been,  as  near  as  .can  be  ascer- 
tained, as  follows,  to-wit : 

^^  Item  1st  Said  testator  by  said  last  will  and  testament 
devised  to  his  son,  George  Behrens,  the  following  described 
lands  and  tenements,  in  fee  simple,  to-wit:  The  north  half 
of  the  southwest  quarter  of  section  number  twenty-six  (26), 
township  number  five  (5)  north,  range  number  five  (5)  east, 
in  Defiance  county,  Ohio. 

"  Item  2nd.  He  also  devised  to  his  said  son  George  Beh- 
rens, and  to  his  sons  Frederick  Behrens  and  Henry  Behrens 
in  equal  shares,  all  the  personal  property,  goods,  chattels, 
moneys,  notes,  rights  and  credits  of  which  he  should  die 
possessed,  after  all  his  debts  were  paid. 

"  Item  Srd.  He  also  appoints  his  said  son,  George  Behrens, 
executor  of  his  said  last  will  and  testament,  and  the  court 
further  order  that  said  will  and  testament  be  recorded  as  in 
cases  of  other  wills  admitted  to  probate." 

The  amended  petition  in  the  court  of  common  pleas, 
among  other  things,  alleged  three  grounds  of  contest:.  First 
— That  the  contents  of  the  will  were  not  truly  and  correctly 
stated  by  the  probate  court  in  its  finding  and  order;  second — 
Chat  undue  influence  was  used  by  the  defendant  to  induce 
Daniel  Behrens  to  make  the  will  in  his  favor;  third — ^That 
Daniel  Behrens  ia  his  life-time,  and  while  of  sound,  dispos- 
ing mind,  destroyed  the  will,  for  the  purpose,  and  with  the 
intention  of  revoking  the  same. 
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The  defendant  for  answer  admitted,  that  the  probate  court, 
on  the  28th  day  of  July,  1885,  under  proceedings  duly  had, 
admitted  to  probate  the  last  will  and  testament  of  Daniel 
Behrens,  deceased,  as  set  forth  in  the  amended  petition,  but 
denied  each  and  every  other  allegation  contained  in  the  pe- 
tition. 

On  the  trial  in  the  court  of  common  pleas,  the  evidence 
was  mainly  directed  to  the  question,  whetiher  the  will  was 
destroyed  before  or  after  the  death  of  the  testator. 

The  plaintiffs,  to  show  that  the  will,  which  was  not  found 
after  the  death  of  the  testator,  was  destroyed  by  the  testa- 
tor with  the  intention  of  revoking  it,  offered  and  gave  in 
evidence,  against  the  objection  and  exception  of  the  defend- 
ant, the  declarations  of  the  testator  made  to  several  persons 
at  different  times  during  the  summer  and  fall  before  his 
death.  The  following  witnesses  to  those  declarations  were 
offered  by  the  plaintiffs,  and  testified  as  follows : 

John  C.  Schultz. — **  In  the  forepart  of  the  summer  of  1884, 
the  latter  part  of  May  or  forepart  of  June,  old  man  Daniel 
Behrens  came  into  my  store  in  Defiance,  and  made  the  re- 
mark he  would  (or  had)  put  his  papers  in  the  stove  and 
burn  them  up.  I  said,  *  you  did  not  bum  up  your  deeds, 
did  you?'  He  said,  *no,  my  will.'  He  said  he  would  serve 
his  children  all  alike ;  that  is  all  I  heard  him  say;  I  think 
he  was  then  called  out  of  the  store." 

Henry  Behrens. — "He  (Daniel  Behrens)  said  what  he  had 
should  be  divided  among  us  three  children ;  he  said  that  at 
my  house ;  he  was  there  a  couple  of  days ;  it  was  in  May, 
1884.  He  was  quite  old,  and  I  wanted  to  know  about  his 
circumstances;  he  said  we  would  find  everything  in  his 
trunk,  and  it  wo^  to  be  divided  amongst  us  three  children ; 
that  was  the  last  time  he  was  at  my  house.  I  never  had  any 
talk  with  him  afterward  about  his  property." 

Frederick  Behrens. — "  About  four  weeks  previous  to  his^i 
death  I  asked  him  (Daniel  Behrens)  how  it  was  about  his 
circumstances.    He  said  that  the  money  that  was  then  on 
hand  he  saved  himself ;  the  land  was  all  in  his  own  name ; 
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all  three  of  you  are  my  boys,  one  shall  not  have  any  more 
than  another." 

Dora  Bekrens. — "  Two  weeks  before  he  died,  he  (Daniel 
Behrens)  said  he  had  three  sons,  and  all  three  should  all 
share  alike.  He  did  not  want  no  damning  after  his  death, 
any  swearing  or  cursing."  . 

Mary  Behrens, — "  I  had  one  conversation  with  Daniel 
Behrens  about  the  disposition  of  his  property.  He  said  he 
had  three  sons  and  they  all  should  have  an  equal  share. 
That  was  all  that  was  said  there  about  his  sons.  My  hus- 
band and  children  were  present.  This  converaation  was  in 
May,  1884." 

William  Schvitz — "  I  had  a  little  talk  with  the  old  gentle- 
man (Daniel  Behrens)  in  March,  1883,  about  the  disposition 
of  his  property.  He  got  out  his  papers  and  showed  me  that 
he  had  made  a  wiU ;  he  showed  it  to  me  ;  I  looked  at  it,  and 
did  not  give  him  much  satisfaction ;  I  told  him  it  was  not 
made  right ;  that  I  did  not  read  it  all,  but  I  did  not  think  it 
was  made  right ;  be  said  he  thought  so  himself.  I  told  him 
to  put  his  papers  back  where  they  belonged ;  that  was  all 
that  was  said.  This  was  in  his  own  individual  house  on  his 
farm.  In  1884,  about  wheat-harvest  time,  I  had  another  tiilk 
with  him.  I  came  in  the  back  way  and  came  on  the  porch. 
There  was  nobody  at  home  but  a  boy  and  the  old  man  ;  he 
asked  what  I  thought  of  his  son  George ;  I  told  him  I  did 
not  think  much  of  him.  He  then  said  :  ^  I  tell  you  George 
has  just  cut  his  nose  off  his  face.'  He  said :  *  I  have  burned 
that  will,  and  they  will  go  in  equal  shares  now.'  " 

At  the  close  of  the  testimony,  and  after  the  conclusion  of 
the  argument,  the  court  charged  the  jury,  and  to  the  whole 
cliarge  there  was  a  general  exception  by  the  'defendant,  with- 
out stating  specifically  the  portion  or  proposition  of  the  charge 
excepted  to,  or  the  grounds  of  his  exception. 

And  thereupon  the  plaintiffs  requested  the  court  to  give 
certain  charges  to  the  jury — hereinafter  stated  in  the  opin- 
ion— ^which  charges,  as  requested,  the  court  gave,  to  which 
the  defendant  by  his  counsel  excepted. 

The  jury  returned  a  verdict  for  the  plaintiff,  finding  that 
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the  will,  as  found  by  the  probate  court  and  admitted  to  pro- 
bate therein  as  the  last  will  and  testament  of  Daniel  Behrens, 
deceased,  was  not  his  last  will  and  testament.  A  motion  for 
a  new  trial,  filed  by  the  defendant,  was  overruled ;  judgment 
was  entered  on  the  verdict,  and  a  bill  of  exceptions  embody- 
ing all  the  evidence  and  charge  of  the  court  was  allowed, 
signed  and  filed  as  part  of  the  record.  On  petition  in  en-or 
by  the  defendant,  the  circuit  court  reversed  the  judgment  of 
the  court  of  common  pleas,  and  remanded  the  cause  for  fur- 
ther proceedings.  To  reverse  the  judgment  of  the  circuit 
coui*t,  and  affirm  that  of  the  court  of  common  pleas,  this 
proceeding  is  instituted. 

Benjamin  B,  Kinffsbury  and  Henry  Newhegin^  for  plaintiffs 
in  error. 

1.  The  proceedings  to  contest  a  probated  will  are  in  the 
nature  of  an  appeal  from  the  probate  court.  The  probate 
proceedings  make  a  prima  facie  case  in  favor  of  the  writing 
produced.  Haynes  v.  Haynes^  83  Ohio  St.  698 ;  Sinclair^ i 
Will,  5  Ohio  St.  290. 

2.  Where  a  testator  had  a  will  in  his  custody,  and  that 
will  cannot  be  found  after  his  death,  the  presumption  is  that 
he  destroyed  it  himself.  1  Williams  on  Executors  (3  Am. 
ed.),  p.  129 ;  1  Jarman  on  Wills  (Bigelow's  ed.),  p.  163 ; 
BetU  V.  Jackson,  6  Wend.  173 ;  Hat^ch  v.  Signare,  1  Dema- 
rest,  519 ;  Schouler  on  Wills,  Sec.  402  ;  Collyer  v.  Oollyer, 
110  N.  Y.  486 ;  Minor  v.  Guthrie,  4  S.  W.  Rep.  179  ;  Lam- 
son  V.  Morrison,  2  Am.  Lead.  Cases  (3  ed.).,  pp.  653,  656, 
and  cases  cited  ;  1  Redfield  on  Wills  (8  ed.),  p.  328,  Sec.  48. 

8.  The  declarations  of  the  testator,  after  making  his  will, 
that  he  had  destroyed  it,  are  competent  to  sti*engthen  such 
presumption.  1  Phillips  on  Ev.  816 ;  2  Am.  Lead.  Cases, 
658 ;  Schouler  on  Wills,  Sec.  403 ;  1  Jarman  on  Wills  (5 
Am.  ed.),  284,  note  8  ;  1  Williams  on  Executoi-s,  129-130  ; 
Boggs  v.  Taylor,  20  Ohio  St.  604 ;  Breck  v.  State,  4  C.  C. 
Rep.  160  ;  Shailer  v.  Bumstead,  99  Mass.  112  ;  Weeks  v.  Mc- 
Beth,  14  Ala.  474  ;  Patterson  v.  Sickey,  82  Ga.  156  ;  Steele 
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V,  Price,  6  B.  Mon.  68  ;  JohMovin  Wtll^  40  Conn.  581 ;  Smock 
V.  Smock,  8  Stockt.  166  ;  MiUer  v.  Phillips,  9  R.  1. 141 ;  In 
Ti  White,  26  N.  J.  Eq.  601 ;  Youndt  v.  Youndt,  8  Grant,  Pa. 
140 ;  Foster's  Appeal,  87  Pii.  St.  67 ;  Lawyer  v.  Smith,  8 
Mich.  412 ;  Harry  v.  Allen,  26  Mich.  606  ;  Jcmes  v.  Mosley, 
40  Miss.  261 ;  Wilbum  v.  Shell,  69  Miss.  206 ;  Tucker  v. 
Whitehead,  69  Miss.  694 ;  Tynan  v.  Paschal,  27  Tex.  286  ; 
lii'ZKe  V.  2ii7/e,  8  Hagg.  Ec  184 ;  Wargent  v.  Soilings,  4  Hagg. 
Ec.  246 ;  Sugdenw.  St.  Leonard,  1  P.  D.  164  ;  S.  C,  17  Moak, 
468  ;  Whitely  v.  King,  17  C.  B.  766  ;  Pickens  v.  Davis,  184 
Mass.  262  ;  Broum  v.  Brown,  10  Yerger  84 ;  Beadles  v.  J.fea> 
ander,  9  Baxter  604 ;  Southworth  v.  Adams,  11  Bissell  266  ; 
iTcipjo  V.  5yer«,  60  Md.  381 ;  Kitchens  v.  Kitchens,  89  Ga. 
168. 

4.  A  general  exception  to  the  charge  of  the  court  is  of  no 
avail.  Adams  v.  State,  26  Ohio  St.  684  ;  SaTne  v.  Same,  29 
Ohio  St.  412 ;  Berry  v.  /Stote,  31  Ohio  St.  219 ;  EvereU  v. 
Sumner,  82  Ohio  St.  662 ;  Powers  v.  Railway,  83  Ohio  St. 
429 ;  Ins.  Co.  v.  ToJin,  32  Ohio  St.  77. 

J.  R,  Tyler,  Peaslee  ^  Enos,  and  Stephenson  ^  Knapp,  for 
defendant  in  error. 

There  was  no  brief  filed  by  attorneys  for  defendant  in 
error,  but  the  cause  was  argued  orally  by  J.  B.  Tyler,  Esq. 

DiCKMAN,  J.  It  is  conceded  that  Daniel  Behrens,  on  the 
81st  day  of  October,  1882,  made  and  executed  in  due  form 
of  law  his  last  will  and  testament.  On  the  28th  day  of  No- 
vember, 1884,  he  died  leaving  real  and  peraonal  property, 
and  as  his  heirs  at  law,  Frederick  Behrens  and  Henry  Behrens, 
the  plaintiffs  herein,  and  George  Behrens,  the  defendant,  his 
only  sons.  After  his  decease,  it  was  discovered  that  his  will 
had  been  lost  or  destroyed,  and  the  question  arose,  whether 
the  will  was  lost  or  destroyed  prior  or  subsequent  to  the 
death  of  the  testator,  and  if  before  his  death,  whether  or  not 
it  was  destroyed  by  the  testator  himself,  with  the  intention 
of  revoking  the  same.     On  the  application  of  George  Beh« 
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reus,  the  probate  court  found  that  the  will  was  not  revoked 
by  the  testator,  but  that  it  had  been  lost  or  destroyed  subse- 
quent to  his  death,  and  thereupon  established  its  contents  to 
be  as  in  the  alleged  copy  produced  in  court,  and  admitted  the 
same  to  probate. 

In  the  action  to  contest  the  validity  of  the  will,  the  order 
of  probate  was  prima  facie  evidence  of  its  due  attestation, 
execution  and  validity.  By  section  5948  of  the  Revised 
Statutes,  last  wills  and  testaments  which  have  been  lost, 
spoliated,  or  destroyed,  when  established  as  to  their  contents, 
and  admitted  to  probate,  are,  in  all  respects,  to  be  governed 
by  the  laws  in  force  relating  to  other  wills,  not  only  as  re- 
lates to  the  contents  of  the  same,  but  in  all  other  matters. 
In  a  proceeding  to  contest  the  validity  of  such  a  spoliated 
will,  admitted  to  probate,  the  burden  of  proof  is  on  the  con- 
testants to  invalidate  it.  Haynes  v.  Haynes^  83  Ohio  St. 
698  ;  Mear%  v.  MearB^  16  Ohio  St.  90.  In  Banning  v.  Ban- 
ning^  12  Ohio  St.  487,  it  is  held,  that  where  the  contents  of 
a  spoliated  will  have  been  found,  admitted  to  probate  and 
recorded,  in  a  proceeding  duly  had  for  that  purpose  in  the 
probate  court,  such  record  is  prima  facie  evidence,  in  a  fu- 
ture proceeding  to  contest  the  validity  of  such  will,  not  only 
of  the  due  attestation  and  execution  of  such  will,  but  also  of 
its  contents ;  and  on  the  trial  of  the  issue  whether  the  will 
admitted  to  probate  is  the  last  will  of  the  testator  or  not,  the 
same  must  stand,  unless  the  jury  are  satisfied,  by  a  prepon- 
derance.of  proof,  that  it  is  not,  in  substance,  the  will  of  the 
testator. 

In  assuming  the  burden  of  establishing  by  a  preponder- 
ance of  evidence,  that  the  will  admitted  to  probate  was  not 
the  last  will  of  Daniel  Behrens,  it  became  material  for  the 
contestants  to  prove,  that  his  last  will  was  not  in  existence  at 
the  time  of  his  death,  but  had  been  revoked  by  the  testator 
tearing,  canceling,  obliterating,  or  destroying  the  same,  with 
the  intention  of  revoking  it.  Section  5944  of  the  Revised 
Statutes  authorizes  the  probate  couit  to  admit  to  probate  an 
unrevoked  last  will,  when  the  original  has  been  lost,  spoli- 
ated, or  destroyed,  subsequent  to  the  death  of  the  testator, 
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Dr  after  the  testator  has  become  incapable  of  making  a  will 
by  reason  of  insanity.  The  court  in  the  matter  of  Sinclair  8 
Will^  5  Ohio  St.  291,  in  construing  the  same  statutory  pro- 
vision then  in  force,  held  that  the  legislation  of  the  state,  as 
it  then  existed,  did  not  permit  a  will  lost,  or  destroyed,  to  be 
established,  unless  it  was  in  existence  subsequently  to  the 
death  of  the  testator.  "  The  General  Assembly,"  said  Swan, 
J.,  *'  deemed  it  either  impolitic,  as  opening  the  door  to  impo- 
sition and  perjury,  or  unnecessary,  to  permit  wills  lost  or  de- 
stroyed before  the  decease  of  the  testator  to  be  established.'' 

The  coui*t,  therefore,  as  an  essential  fact  to  be  deteimiued, 
charged  the  jury  as  requested  by  the  plaintiffs  :  *'  Before  you 
can  find  that  it  was  the  last  will  and  testament  of  the  said 
Daniel  Behrens,  you  must  find  that  it  existed,  and  had  not 
been  revoked  at  the  death  of  the  testator,  or  at  such  time 
prior  to  his  death  when  he  ceased  continuously  after  that  to 
be  of  disposing  mind  and  memory ;  and,  unless  you  find  from 
the  evidence,  that  the  said  will  was  actually  in  existence  at 
the  time  when  the  said  Daniel  Behrens  ceased  to  be  of  dis- 
posing mind  and  memory,  at  or  prior  to  his  death,  then,  the 
conclusion  of  law  follows,  that  the  testator  destroyed  the 
will,  with  intent  thereby  to  revoke  it.'* 

If  the  will  did  not  exist  at  the  time  of  the  testator's  death, 
and  had  been  destroyed  prior  to  that  time,  it  could  not  be 
established  under  the  statute  as  a  will,  of  which  the  original 
had  been  lost,  spoliated,  or  destroyed,  subsequent  to  the  death 
of  the  testator. 

And  here  it  may  be  inquired,  what,  if  any,  conclusion  of 
law  or  presumption  arises  from  the  fact  of  the  non-«xistence, 
at  the  time  of  the  testator's  death,  of  his  last  will  and  testa- 
ment proved  to  have  been  made  and  executed.  As  request- 
ed by  the  plaintiffs,  the  court  gave  the  following  charge  to 
the  juiy: 

^^  The  presumption  is,  that  if  a  will  be  not  found  after  the 
death  of  an  alleged  testator,  it  was  destroyed  with  intention 
of  revoking  it.  This  presumption  may  be  strengthened  by 
the  declarations  made  by  the  testator  before  his  death,  to  the 
effect  that  he  intended  to  destroy  the  will,  and  if  you  be- 
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lieve  from  the  evidence  that  the  will  alleged  to  have  been 
made  on  the  8l8t  of  October,  1882,  by  Daniel  Behrens,  was 
not  in  existence  after  his  death,  you  are  at  liberty  to  believe 
from  this  fact  alone,  that  the  said  wiU  was  destroyed  by  said 
Behrens  with  the  intention  of  revoking  it,  and  you  may  con- 
sider as  strengthening  this  presumption  any  declarations  made 
to  persons  before  his  death,  by  the  said  Daniel  Behi*ens,  that 
he  would  destroy  the  will,  or  had  destroyed  the  will,  or  in- 
tended his  children  should  share  equally  in  his  property." 

In  giving  the  aforegoing  instructions  to  the  jury,  and  in 
admitting  in  evidence  the  declarations  of  the  testator  as  to 
destroying  his  will,  and  dividing  his  property  equally  among 
his  three  sons,  we  find  no  error  for  which  the  judgment  of 
the  court  of  common  pleas  should  have  been  reversed. 

In  general,  it  may  be  assumed  that  a  will  is  kept  in  the 
custody  of  tlie  testator  himself,  or  under  his  control,  to  be 
changed,  modified  or  revoked  according  to  his  good  pleasure. 
If  at  his  decease  it  cannot  be  found,  it  is  more  reasonable  to 
presume  that  he  himself  lias  destroyed  his  will,  than  that 
some  other  person  has  committed  the  crime,  and  incurred 
the  penalty  of  secreting  or  destroying  it.  In  Betts  v.  Jack- 
son^ 6  Wend.  181,  it  is  said  by  Chancellor  Walworth  : 
**  Legal  presumptions  are  founded  upon  the  experience  and 
observation  of  distinguished  jurists  as  to  what  is  usually 
found  to  be  the  fact  resulting  from  any  given  circumstances, 
and  the  i-esult  being  thus  ascertained,  whenever  such  circum- 
stances occur,  they  are  prima  facie  evidence  of  the  fact  pre- 
sumed ;  and  I  have  no  doubt  that  five  wills,  made  with  all 
due  formality,  have  been  destroyed  by  the  testators  either 
in  secret,  or  when  no  one  was  present  to  be  a  witness  to 
prove  the  fact,  to  where  there  has  been  one  destroyed  or 
suppressed  by  fraud,  or  lost  by  time  or  accident,  before  the 
death  of  the  testator."  Indeed,  it  is  now  well  settled,  and 
is  a  principle  of  universal  acceptance  in  both  the  English 
and  American  courts,  that  where  a  will  is  proved  to  have 
once  existed,  and  the  testator  retained  custody  of  it,  or  had 
ready  access  to  it,  and  it  cannot  be  found  after  his  death,  a 
legal  presumption  is  raised  that  the  will  was  destroyed  by 
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him  with  the  intention  of  revoking  it.  In  the  recent  case 
of  CoUyer  r.  CoUyer,  110  N.  Y.  486,  the  rule  is  stated,  that 
when  a  will  previously  executed  cannot  be  found  after  the 
death  of  the  testator,  there  is  a  strong  presumption  that  it 
was  revoked  by  destruction  by  the  testator,  and  thU  pre- 
9\impti<m  stands  in  the  place  of  positive  proof.  See  also  1 
Redf .  Wills,  829 ;  1  Wms-  Exrs.  167,  and  cases  cited ;  2  Am, 
Lead.  Cas.  (6  ed.),  610 ;  FosUr's  Appeal,  87  Pa.  St.  67 ; 
Minkler  v.  Minkler^  14  Vt.  126 ;  Betts  v.  Jackson,  supra ; 
Minor  v.  Guthrie,  4  S.  W.  Reporter,  179  (Ct.  of  App.  Ky.)  ; 
Hatch  V.  Sigman,  1  Demarest,  N.  Y.  619 ;  1  Jar.  Wills  (6 
Am.  ed.),  290,  and  cases  cited ;  Wargent  v.  Boilings,  4  Hagg. 
Ecc.  246 ;  Lillie  v.  Lillie,  8  Hagg.  Ecc.  184. 

Such  a  presumption  of  revocation  may  be  overcome  by 
circumstantial  or  other  proof  to  the  contrary.  It  may  be 
rebutted  by  showing  that  the  testator  had  no  opportunity  to 
revoke,  and  that  his  will  was  destroyed  after  his  death. 
And  for  this  purpose,  declarations  of  the  testator  to  various 
members  of  his  family  down  to  a  few  days  before  his  death, 
expressive  of  his  satisfation  at  having  settled  his  affairs,  and 
intimating  that  his  will  was  left  with  his  attorney,  have  been 
held  to  have  been  properly  admitted.  Whitely  v.  King,  17 
C.  B.  N.  S.  766 ;  Keen  v.  Keen,  L.  R.  8  P.  &  D.  106;  In  re 
Johnson's  Will,  40  Conn.  687. 

But  while  the  declarations  of  the  testator  may  be  used  to 
weaken  the  presumption  that  he  has  destroyed  his  will  with 
the  intention  of  revoking  it,  his  declarations  may  also  be  re- 
ceived as  evidence  to  strengthen  and  fortify  the  presumption 
that  he  has  destroyed  his  will  with  such  intention.  Whether 
it  be  the  making  of  a  will  or  the  destroying  of  one,  the  com- 
petency of  the  testator*s  declarations  as  evidence  is  alike  in 
each  case,  and  for  the  same  reasons  admissible.  Oollagan  v. 
Bums,  67  Me.  466.  In  Keen  v.  Keen,  supra,  in  order  to 
rebut  the  presumption  of  revocation  arising  from  a  will 
which  was  in  a  testator^s  possession  not  being  found  after 
his  death,  evidence  was  produced  of  declarations  by  the  tes- 
tator showing  an  intention  to  adhere  to  the  will.  The  court 
held  that  evidence  of  declarations  of  an  intention  not  to  ad- 
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here  to  the  will,  produced  by  the  opponents  of  the  will,  was 
admissible  to  contradict  the  evidence  of  adherence,  what- 
ever might  be  the  form  of  words  in  which  such  intention 
was  expressed ;  and  therefore  that  a  declaration  by  the  tes- 
tator that  he  had  burnt  his  will  was  admissible,  not  as  evi- 
dence of  the  fact  of  destruction,  but  as  evidence  of  intention. 
Sir  J.  Hanken,  in  his  opinion,  in  the  case,  says:  ^^I  think 
there  can  be  no  doubt  that  while  on  the  one  hand  evidence 
of  statements  made  by  a  testator  subsequent  to  the  execu- 
tion of  a  will  that  he  intends  to  act  in  conformity  with  the 
disposition  contained  in  the  will  is  clearly  admissible,  it  ne- 
cessarily follows  that  other  statements  made  by  the  testator,  to 
a  contrary  effect,  must  also  be  admissible.  The  admissibility 
of  such  evidence  cannot  depend  on  the  form  of  words  in 
which  the  intention  is  expressed.  Therefore  a  statement  by 
a  testator  that  he  has  altered  his  mind  as  to  the  disposition 
of  his  property,  and  that  he  has  therefore  destroyed  his  will, 
although  it  may  not  be  evidence  of  the  fact  of  destruction 
of  the  will,  is  evidence  of  intention  from  which  the  fact  of 
destruction  may  be  inferred,  there  being  other  circumstances 
leading  to  the  same  conclusion." 

In  Lawyer  v.  Smithy  8  Mich.  412,  after  the  death  of  the 
testatrix,  a  will  twenty-five  years  old  was  discovered,  which 
was  either  torn  or  worn  in  several  pieces.  Whether  the  in- 
jury to  the  instrument  was  done  by  the  testatrix  or  by  some 
other  pei-son,  and  if  by  her,  whether  accidentally,  or  inten- 
tionally, and  for  the  purpose  of  revoking  the  will,  were  held 
to  be  questions  of  fact  for  the  jury;  and  to  aid  them  in  de- 
termining these  questions  and  not  as  separate  and  independ- 
ent evidence  of  a  revocation,  the  declarations  of  the  testatrix, 
made  after  the  date  of  the  will,  that  she  had  destroyed  it, 
were  held  to  be  competent  evidence. 

In  Patterson  v.  Rickey^  82  Ga.  156,  it  was  decided,  that 
where  the  question  is  revocavit  vel  nan^  parol  evidence,  as 
to  the  acts  and  declarations  of  the  testator,  are  admissible, 
although  made  at  any  time  between  ilie  making  of  the  will  . 
and  the  death  of  the  testator. 

A  will  is  said  to  be  ambulatory  until  the  testator  dies 
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Until  his  death  the  instrument  has  no  force  or  effect,  and 
until  then,  he  has  the  power  to  cancel  or  revoke  it.  If  from 
being  clothed  with  this  power  the  presumption  arises  after 
his  death  that  he  destroyed  his  will,  that  presumption  will 
be  aided  by  his  declarations  as  expressive  of  his  feelings  and 
intention.  In  Weeks  v.  McBeth,  14  Ala.  474,  it  was  held, 
that  the  declarations  of  the  testator  were  admissible  to 
strengthen  the  presumption  of  revocation,  and  to  show  that 
the  will  was  destroyed  by  the  testator  animo  revocandi. 
And  it  was  there  stated  as  the  invariable  rule  in  the  courts 
of  England,  to  admit  the  declarations  of  the  testator,  either 
to  strengthen,  or  to  repel  the  presumption  of  revocation, 
arising  fifom  the  non-production  of  the  will,  after  the  death 
of  the  testator ;  or  to  explain  the  act  of  destroying  or  can- 
celing it. 

The  case  of  Smiley  v.  Qamlill^  2  Head.  164,  was  a  contest 
upon  the  will  of  Margaret  Stewart.  The  testatrix  burnt  a 
paper  which  she  believed  was  her  will,  and  died  in  that  be- 
lief. This  was  proved  by  her  uniform  declarations,  and  by 
her  acts  in  disposing  by  deeds  of <•  some  of  the  same  property 
named  in  the  will,  and  in  applications  made  to  write  another 
will  for  her,  on  the  ground  that  she  had  destroyed  the  first. 
Cabuthebs,  J.,  in  delivering  the  opinion  of  the  court,  said 
that  if  the  jury  believed,  as  a  matter  of  fact,  that  Mi's.  Stew- 
art burnt  a  paper  which  she  thought  was  her  will,  although 
it  was  not,  with  the  intention  of  revoking  by  its  destruction, 
and  honestly  believed  that  she  had  done  it,  and  continued  in 
that  belief,  without  any  subsequent  recognition,  or  even  knowl- 
edge of  its  existence,  the  paper  propounded  would  not  be  her 
will.  As  testimony  bearing  on  this  question,  her  declarations 
alone  might  not  be  sufiBcient,  but  they  were  competent,  and 
it  would  be  for  the  jury  to  determine  whether  they,  together 
with  other  facts  proved,  made  out  the  fact  of  burning,  or  in- 
tention to  do  so,  by  the  act  done. 

The  strongly  expressed  conclusion  of  the  court  in  Reel  v. 
Reel^  1  Hawks  248,  is  in  accord  with  citations  already  made. 
"  To  reject  the  declarations  of  the  only  person  having  a 
vested  interest  and  who  was  interested  to  declare  the  truth. 
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whose  fiat  gave  existence  to  the  will,  and  whose  fiat  could 
destroy,  and  in  doing  the  one  or  the  other  could  interfere 
with  the  rights  of  no  one,  involves  almost  an  absurdity ;  and 
they  are  received,  not  upon  the  ground  of  their  being  a  part 
of  the  res  gestce^  for  whether  they  accompany  an  act  or  not, 
whether  made  long  before  or  long  after  making  the  will,  is 
entirely  immaterial  as  to  their  competerici/.  Those  circum- 
stances only  go  to  their  weight  or  credit  with  the  tribunal 
which  is  to  try  the  fact.'*  See,  also,  Collagan  v.  Bums^ 
9upra  ;  Tynan  v.  Paschal^  27  Tex.  286  ;  Youndt  v.  Youndt^ 
3  Grant  Cas.  140. 

It  is  not  necessary  to  refer  to  the  numerous  other  authori- 
ties which  we  have  examined,  and  which  bear  directly  upon 
this  branch  of  the  case.  No  claim  is  made  that  a  will  may 
be  revoked  by  the  mere  declarations  of  the  testator,  or  other- 
wise than  in  the  modes  prescribed  by  the  statute.  But  where 
a  legal  presumption  is  raised  upon  the  decease  of  the  testa- 
tor, that  he  destroyed  his  last  will  and  testament  in  the  statu- 
tory mode  with  the  intention  of  revoking  it,  it  is  obvious, 
that  while  the  declarations  of  the  testator  may  be  admitted 
as  evidence  towards  rebutting  the  presumption  of  such  de- 
struction and  revocation  before  his  death,  they  may  with 
equally  good  reason  be  received  as  evidence  to  support  and 
strengthen  that  presumption. 

It  is  urged  in  behalf  of  the  defendant  in  error,  that  the 
charge  to  the  jury  was  erroneous  and  misleading.  At  the 
trial  the  defendant  excepted  geneiully  to  the  whole  charge 
given  by  the  court  to  the  jury  without  pointing  out  specific- 
ally the  part  or  proposition  of  the  charge  excepted  to,  or  the 
grounds  of  his  exception.  Of  such  an  exception  a  review- 
ing court  is  not  bound  to  take  notice.  Adams  v.  State,  25 
Ohio  St.  584  ;  Adams  v.  State,  29  Ohio  St.  412 ;  Berry  v. 
State,  31  Ohio  St.  219  ;  HvereU  v.  Sumner,  32  Ohio  St.  562  ; 
Powers  V.  Railway  Co,,  33  Ohio  St.  429 ;  Insurance  Co,  v. 
Tohin,  32  Ohio  St.  77.  But,  in  the  case  at  bar,  upon  an  ex- 
amination of  the  charge  to  the  jury,  we  discover  no  error 
calling  for  a  reversal  of  the  judgment  of  the  court  of  corn- 
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mon  pleas.    The  judgment  of  the  cii'cait  court  should  be 
reveised,  and  that  of  the  court  of  common  pleas  affirmed. 

Jttdgment  aeeordifngly. 


Lembeck  v.  Nte.    Same  v.  Andrews. 

Riparian  proprietors— RighU  in  non-wvoigahle  lakes^Tretpat^—ConiinU'- 
cu8f  may  he  eryoined, 

1.  (a)  A  non-navigable  inland  lake  is  the  subject  of  private  ownership; 

and  where  it  is  so  owned,  neither  the  public,  nor  an  owner  of  adjacent 
lands,  whose  title  extends  only  to  the  margin  thereof,  have  a  right  to 
boat  upon,  or  take  fish  from,  its  waters. 
(6)  Such  riparian  proprietor,  however,  is  of  right  entitled  to  the  use  of  the 
water  therein  for  domestic  and  agricultural  purposes  connected  with 
the  adjacent  land  upon  which  he  may  reside  or  be  engaged  in  culti- 
vating. 

2.  [a)  Where  one  who  owns  a  tract  of  land  that  surrounds  and  underlies 

a  non-navigable  lake,  the  length  of  which  is  distinguishably  greater 
than  its  breadth,  conveys  a  parcel  thereof  that  borders  on  the  lake,  by 
a  description  which  makes  the  lake  one  of  its  boundaries,  the  pre- 
sumption is  that  the  parties  do  not  intend  that  the  grantor  should  re- 
tain the  title  to  the  land  between  the  edge  of  the  water  and  the  centre 
of  the  lake,  and  the  title  of  the  purchaser,  therefore,  will  extend  to  the 
centre  thereof. 

(&)  If,  however,  the  call  in  the  description  be  to  and  thence  along  the  mar- 
gin of  the  lake,  no  such  presumption  arises,  and  the  title  of  the  pur- 
chaser will  extend  to  low-water  mark  only. 

(c)  Or,  if  the  description  be  by  metes  and  bounds,  no  reference  being  made 
therein  to  the  lake,  then  only  the  land  included  within  the  lines,  as 
fixed  by  the  terms  used  by  the  parties  to  the  deed,  will  pass  to  the 
grantee. 

3.  Where  numerous  acts  are  being  committed,  and  their  continuance  threat- 

ened, under  a  claim  of  right,  by  one  person  on  the  land  of  another, 
which  acts  constitute  trespass,  and  the  injury  resulting  from  each  act 
is,  or  would  be,  trifling  in  amount  as  compared  with  the  expense  of 
prosecuting  actions  at  law  to  recover  damages  therefor,  the  owner  may 
resort,  in  the  first  instance,  to  a  court  of  equity  for  appropriate  relietp 

(Decided  May  20, 1800.) 
Errob  to  the  Circuit  Court  of  Medina  county. 
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The  plaintiff  in  error,  who  was  also  the  plaintiff  in  the 
courts  below,  bix>ught,  in  the  court  of  common  pleas  of 
Medina  county,  two  actions,  one  against  the  defendant  £.  £. 
Andrews,  and  the  other  against  the  defendant  John  Nye ; 
the  pleadings  in  the  two  actions  being  substantially  alike,  if 
not  exact  copies,  one  of  the  other. 

The  plaintiff  in  'his  petition  set  forth  that  he  owned  in  fee 
simple,  and  was  entitled  to  the  exclusive  possession,  of  the 
land  that  underlies  and  forms  the  natural  bed  of  Chippewa 
Lake  in  Medina  county,  Ohio,  together  with  a  narrow  strip 
of  land  that  sun'ounds  the  same ;  that  the  lake  was  valuable 
for  the  purpose  of  keeping  boats  and  fishing  tackle  for  hire 
to  persons  who  resort  to  it  for  recreation  and  pleasure ;  that 
the  defendants,  who  respectively  occupy  certain  lands  that 
border  on  the  lake,  in  violation  of  the  rights  of  the  plaintiff, 
have  each  fitted  out  and  keep  for  hire  boats  and  fishing 
tackle,  have  let  the  same  to  excursionists  and  pleasure  seek- 
ers for  hire  and  intend  to  continue  to  do  so,  whereby  repeat- 
ed and  constant  acts  of  trespass  are  being  committed  and 
will  continue  to  be  committed  upon  his  said  property  by 
transient,  and  in  many  instances  irresponsible,  persons ;  that 
the  defendants  are  each  irresponsible  pecuniarily,  and  that 
the  ordinary  actions  at  law  would  furnish  him  no  adequate 
i-emedy.  Whereupon  he  prays  for  an  injunction  and  gene- 
ral equitable  relief. 

Each  defendant,  by  an  answer  filed  in  the  action  against 
him,  denied  that  the  plaintiff  owned  in  fee  simple,  or  was  en- 
titled to  the  exclusive  possession  of,  the  premises  in  dispute ; 
admits  that  he  keeps  and  lets  for  hire  boats  and  fishing  tackle 
from  the  front  of  his  premises  to  persons  who  resort  to  the 
lake  for  pleasure,  and  claims  a  right  to  continue  to  do  so, 
averring  that  the  same  has  been  done  by  himself  and  prede- 
cessors for  more  than  twenty-one  years,  and  that  for  more 
than  forty  years  the  public  has  resorted  to  said  lake  for  boat- 
ing and  fishing. 

The  record  does  not  disclose  any  of  the  proceedings  in  the 
court  of  common  pleas,  but  shows  that  the  two  actions  were 
tried  in  the  circuit  court  of  Medina  county,  upon  an  agreed 
Vol.  XLVn.— 22 
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Btatement  of  facts  and  a  judgment  rendered  against  the  plaint- 
iflE  in  each  action,  who  thereupon  instituted  proceedings  in 
this  court  to  reverse  those  judgments. 

Excluding  certain  immaterial  mattera,  the  agreed  state- 
ment of  facts  shows  that  the  Chippewa  Lake  has  an  area  of 
about  four  hundred  acres,  is  oval  in  form,  its  length  from 
north  to  south  being  about  twice  as  great  as  its  width  from 
east  to  west,  its  principal  tributaiy  emptying  into  it  at  its 
northerly  end  and  its  surplus  water  escaping  by  a  stream  flow- 
ing from  its  southern  extremity ;  its  bottom  sloping  gradually 
from  the  shore  to  its  centre  where  the  depth  is  "considerable ; " 
that  its  waters  are  valuable  not  only  for  the  purpose  of  let- 
ting boats  and  fishing  tackle  to  pleasure  seekers  thereupon 
for  hire,  but  to  gather  ice  from  its  frozen  surface  ;  that  it  has 
never  been  used  for  navigation,  but  that  from  veiy  early  times 
hunters  and  fishermen  have  resorted  to  it,  without  license,  to 
fish  Hud  hunt,  and  for  more  than  forty  years  the  public  have 
had  free  access  to  it  for  boating,  hunting  and  fishing ;  that 
the  defendants  and  their  grantors  have,  for  more  than  forty 
years,  occupied  continuously  their  respective  lands  to  the 
water  in  all  its  variations,  and  have  enjoyed  the  fi*ee  use  of 
the  water  in  connection  with  their  lands  for  the  purpose  of 
watering  cattle,  washing  sheep,  boating  and  fishing,  and 
without  license  or  consent  from  any  one.  That  the  defend- 
ants, Andrews  and  Nye,  have  constructed  on  the  premises, 
occupied  by  each,  buildings  and  appliances  such  as  are  found 
«t  pleasure  resorts,  to  which  their  places  are  adapted,  and  the 
value  of  which,  for  such  purposes,  is  dependent  upon  their 
right  of  access  to,  and  use  of,  the  lake  for  the  purpose  of 
•boating  and  fishing.  They  keep  for  hire  a  large  number  of 
small  boats,  which  they  let  to  pleasure  seekers  and  sports- 
men resorting  to  the  place,  and  they  derive  some  profit  from 
such  hiring  of  their  boats.  In  the  use  of  the  lake,  in  con- 
nection with  the  hiring  of  their  boats,  they  have  constructed 
a  temporary  dock,  extending  from  the  shore  occupied  by  them, 
into  the  lake  far  enough  to  get  beyond  shallow  water,  and  at , 
such  docks  they  keep  their  boats  tied  when  not  in  use,  and 
from  them  the  public  take  such  boats  for  hire.     That  a  pub- 
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lie  road  is  opened  to  the  lake  along  the  line  between  the  lands 
of  the  two  defendants,  and  they  having  fitted  up  their  lands 
for  places  of  resort,  and  being  situated  on  such  public  road, 
resort  to  the  lake  was,  at  the  time  of  the  commencement  of 
this  action,  substantially  confined  to  persons  who  reached  it 
over  the  defendants'  grounds,  they  being  the  only  ones  hay- 
ing boats  for  hire  and  grounds  open  to  the  public. 

The  lands,  the  title  of  which  is  immediately  in  dispute  in 
these  actions,  lying  between  the  water's  edge  of  the  lake  and 
its  centre,  and  in  front  of  the  shore  land  occupied  by  the  de- 
fendants, as  well  as  the  entire  lake  and  its  surrounding  lands, 
as  a  part  of  the  Western  Reserve  lands  were,  at  the  time  of 
the  division  of  the  Connecticut  Land  Company,  allotted  to 
Samuel  Fowler  and  three  others,  and  as  early  as  1815,  by 
virtue  of  sundry  conveyances  of  interests  and  proceedings 
in  partition,  the  ownership  of  all  such  lands  was  in  James 
Fowler  and  Samuel  Fowler. 

That  sales  of  parcels  of  the  entire  tract  were  made  from 
time  to  time  by  the  Fowlers  until  all  the  lands  immediately 
surrounding,  or  bordering  on,  the  lake  were  conveyed  away  by 
them,  the  last  conveyance  thereof  bearing  date  of  January  24, 
1868.  That  on  August  11,  1876,  the  Fowlers  conveyed  to 
D.  H.  Ainsworth  and  A.  W.  McClure  whatever  title  they  then 
bad  to  the  bed  of  the  lake  and  the  lands  surrounding  it,  which 
title,  by  subsequent  conveyances,  is  now  vested  in  the  plaint- 
iff in  error.  That  the  descriptions  in  the  several  deeds,  by 
which  the  Fowlers  conveyed  to  purchasers  thereof  the  sev- 
eral parcels  of  land  that  surround  and  border  on  the  lake, 
are  not  uniform,  some  of  these  descriptions  were  by  metes 
and  bounds  only,  containing  ho  words  referring  to,  or  indi- 
cating the  existence  of,  the  lake,  while  othei-s  made  the 
margin  of  the  lake  a  boundary.  The  descriptions  in  two  of 
the  deeds,  however,  that  to  Fred  B.  Chamberlain  and  the 
one  to  Delanson  DeForrest,  under  whom  the  defendant  Nye 
claims  title  by  mesne  conveyances,  expressly  make  Chippewa 
Lake  one  boundary  of  the  land  conveyed,  though  the  deed 
to  the  lessor  of  Nye  makes  the  margin  of  the  lake  the  boun- 
dary of  the  lands  which  it  conveys  to  him. 
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Henderson  ^  Kline^  and  Harrison^  Olds  ^  Hendersofij  for 
plaintiff  in  error. 

The  rule  in  Ohio,  as  to  all  streams^  is  that  the  owner  of 
land  situate  on  the  bank  of  a  stream,  in  the  aisenee  qf  wards 
of  limitation  in  his  title^  is  entitled  to  the  bed  of  the  stream 
to  the  middle  thereof;  and  that,  by  words  of  limitation  in  his 
title^  either  he  may  be  limited  at  the  top  of  the  bank,  or  the 
bank,  or  the  shore,  or  high  water  mark,  or  low  water  mark, 
or  the  water's  edge.  Lessee  of  McCullock  v.  Aten^  2  Ohio 
307 ;  Gavit  t.  Chambers  et  aZ.,  8  Ohio  496 ;  Bennetts  Lessee 
V.  Platter  et  <d.,  6  Ohio  509;  Hopkins  v.  Kent,  9  Ohio  18; 
Lessee  of  Btdkley  v.  BlackwelVs  Heirs,  10  Ohio  509 ;  Lessee 
of  Blanchard  v.  Porter  et  ah,  11  Ohio  188 ;  Lamb  y.  Rickets, 
11  Ohio  811 ;  Walker  v.  Board  of  Public  Works,  16  Ohio 
544;  Jtme  y.  Purcett,  86  Ohio  St.  896;  State  y.  Shannon, 
86  Ohio  St.  428;  Lough  y.  Machlin,  40  Ohio  St  882;  Dag 
y.  Railroad  Co.,  44  Ohio  St.  408.  The  first  part  of  this  rule 
has  neyer,  in  this  state,  been  held  to  be  applicable  to  the 
owners  of  lands  on  the  bank  or  shore  of  lakes  or  ponds. 
Sloan  y.  Bienmiller,  84  Ohio  St,  492. 

An  examination  of  the  decided  cases,  both  in  the  courts 
of  the  seyeral  states,  and  of  the  United  States,  some  of 
which  are  hereinafter  cited,  show  that  the  great  weight  of 
authority  is  against  the  proposition,  that  the  rule  as  to  streams 
is  applicable  to  lakes  and  ponds.  The  reasons  underlying 
the  rule  as  to  streams,  are  against  the  application  of  that 
rule  to  natural  lakes  or  ponds.  The  determination  of  boun- 
dary as  to  lakes  or  ponds,  has  itself  become  crystalized  into 
a  rule  of  law,  recognized  and  followed  by  many  cases,  and 
by  the  weight  of  authority.  8  Washburn  on  Real  Property, 
684;  Angell  on  Water  Courses,  Sees.  41,  42;  Devlin  on 
Deeds,  Sec.  1026;  Waterman  y.  Johnson,  18  Pick.  261,  265; 
Roxbury  y.  Stoddard,  7  Allen  158 ;  Paine  y.  Woods,  108  Mass. 
160 ;  Fay  v.  Salem  ^  Banvers  Aq.  Co.,  Ill  Mass.  27 ;  Brad- 
ley  y.  Rice,  18  Me.  198 ;  Wood  v.  Kelly,  80  Me.  47 ;  Robin- 
son  V.  White,  42  Me.  209 ;  Bradford  v.  Cressy,  45  Me.  18 ; 
Stevens  v.  King,  76  Me.  197 ;  State  y.  GHlmanton,  9  N.  H. 
461 ;  Fletcher  v.  Phelps,  28  Vt.  257 ;  Jakeway  y.  Barrett, 
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88  Vt  828 ;  MU  Miver  Woolen  Co.  v.  Smith,  84  Conn.  468  ; 
Canal  Comr's  v.  Peoj^,  6  Wend.  428,  446;  Bailroad  Co.  y. 
VaUntine,  19  Barb.  484 ;  AvMin  v.  RaUroad  Co.,  45  Vt.  216, 
242 ;  Wheeler  v.  Spinola,  64  N.  Y.  887 ;  Cohh  v.  DavenpoH, 
82  N.  J.  L.  869 ;  Fowler  v.  iVeeZanrf,  44  N.  J.  Eq.  268 ; 
Primm  v.  Fatter,  88  Mo.  99 ;  Seamen  y.  ASfTitYA,  24  111.  621 ; 
Tru8tee9  of  Schools  y.  Schroll,  120  HI.  509;  State  v.  iffii*  et 
al,  11  Fed.  Rep.  889;  Hathron  y.  Stinson,  1  Fairf.  238; 
C%t2(2  y.  iS^rr,  4  Hill  869;  BockweU  v.  Baldwin,  58  111.  19 ; 
Angell  on  Water  Courses,  Sec.  4 ;  Hodgee  y.  Williams,  69 
Am.  242;  Forsythe  y.  Smale,  7  Bliss  201 ;  Williams  y.  ji9i«- 
tfAonan,  1  Ired.  686;  86  Am.  Dec.  760;  Ingram  yr.  Thread^ 
gill,  8  Dey.  68 ;  9  Cush.  644 ;  Ingraham  y*  Wilkinson,  4  Pick. 
268 ;  16  Am.  Dec.  842. 

The  deeds  to  the  Trumps  and  DeForest  each  contain  sueh 
words  of  limitation  as  limit  the  title  the  grantee  receiyed, 
or  could  convey,  to  the  east  margin  of  Chippewa  Lake. 
Smith  y.  Ford,  48  Wis.  116 ;  Bradford  y.  Cressy,  45  Me.  10; 
Hamm  v.  City  of  San  Francisco,  17  Fed.  Rep.  119 ;  Mulford 
y.  LeFrane,  26  CaL  108,  and  cases  cited ;  Reamer  y.  Nesmith, 
84  Cal.  627;  Murphy  y.  Copeland,  61  la.  616;  Peabody 
Heights  Co.  y.  Sadler,  62  Am.  Rep.  619;  Buckingham  y. 
Smith,  10  Ohio  288;  Angell  on  Water  Courses,  Sec.  5: 
Walker  y.  Board  of  Public  Works,  16  Ohio  644 ;  Jwne  y. 
PurceU,  36  Ohio  St.  896 ;  StaU  y.  Shannon,  86  Ohio  St  428; 
Deylin  on  Deeds,  Sees.  836  to  840 ;  Angell  on  Water  Courses, 
Sec.  28 ;  Hammond  y.  Ridgley,  6  H.  &  J.  216 ;  Herring  y. 
Fisher,  1  Sandf .  844 ;  Hammond  y.  McLachii%,  1  Sandf .  828. 

The  west  boundary  of  the  premises  conyeyed  by  both  the 
DeForest  and  the  Trump  deeds,  was  the  east  margin  of  Chip- 
pewa Lake,  as  it  existed  at  the  time  of  the  execution  of  the  conr. 
veyanees.  In  the  absence  of  eyidence  showing  that  the 
parties  to  those  deeds  contemplated  a  shifting  boundary,  it 
will  not  be  presumed  that  they  did  so  intend.  The  defend- 
ants in  error  must  support  the  contention  for  a  shifting  boun- 
dary by  the  burden  of  proof.  There  is  no  implication  of 
such  intention  in  the  fact  that  the  word  ^^margin^^  is  the 
term  used  to  describe  the  west  boundary.     There  is  no  etn- 
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denee  iii  the  record  showing  such  intention:  in  fact,  the 
evidence  shows  the  contrary.  Stone  v.  City  of  Aug%Mta^  46 
Me.  127 ;  Cook  v.  McClure,  68  N.  Y.  487 ;  Bavk  of  Buffalo 
V.  Nichoh,  64  N.  Y.  65 ;  Engliih  v.  Brennan,  60  N.  Y.  609  ; 
Holdenv.  Chandler^  18  Atlantic  Rep.  810;  8  Kent  Com. 
.(12th  ed.),  436 ;  Gould  on  Waters,  Sec.  200 ;  JSddy  v.  St. 
Mars,  63  Vt.  462. 

Boynton,  Hale  ^  Horr,  for  defendants  in  error: 

The  title. of  persons  owning  lands  in  this  state  upon 
streams,  whether  navigable  or  non-navigable,  extends  to  the 
centre  of  the  stream,  subject  only  in  the  case  of  navigable 
streams  to  the  public  easement  of  navigation.  Bay  v.  Rail- 
way Co,,  44  Ohio  St.  406  ;  Hogg  v.  Beerman,  41  Ohio  St.  81 ; 
June  V.  Purcell,  36  Ohio  St.  896  ;  StaU  v.  Shannon,  86  Ohio 
St.  428 ;  Walker  v.  Board  of  Public  Works,  16  Ohio  St  540 ; 
Lamb  v.  Rickets,  11  Ohio  811 ;  Benner  v.  Platter^  6  Ohio 
604  ;   Gavit  v.  Chambers,  8  Ohio  496. 

The  repoi*ts  of  other  states  abound  in  decisions  in  which 
the  rule,  as  to  small  lakes  and  ponds,  is  formulated,  and  in 
nearly  every  case  there  are  no  special  circumstances  ^ipon 
which  a  variance  from  the  rule  should  be  predicated ;  the 
same  nile  is  applied  that  is  applied  in  Ohio  to  streams. 
Stoner  v.  Rice,  22  N.  E.  Rep.  968 ;  Ledyard  v.  Ten  Eyck, 
86  Barb.  102 ;  Smith  v.  City  of  Rochester,  92  N.  Y.  468 ; 
Ridgway  y.  Ludlow,  68  Ind.  248 ;  Ross  v.  Faust,  64  Ind. 
471 ;  18  Am.  Law  Register  (N.  S.)  887 ;  Forsythe  v.  For- 
sythe,  7  Bliss  201 ;  Schaffer  v.  Marthaler,  84  Minn.  487 ; 
Warren  v.  Chambers,  26  Ark.  120  ;  Clute  v.  Fisher,  66  Mich. 
4t8 ;  Reynolds  y.  Commonwealth,  93  Pa.  St.  468;  Webber  v. 
Boom  Co.,  62  Mich.  926  ;  Turner  v.  Holland,  66  Mich.  468 ; 
Angell  on  Water  Courses,  Sees.  11, 12 ;  Watson  v.  Peters,  26 
Mich.  608 ;  Bristow  v.  Cormican,  L.  R.  8  App.  Cas.  641 ; 
Bell's  Principles  of  Law  of  Scotland,  Sec.  66. 

An  examination  of  the  decisions  rendered  by  the  Supreme 
Court  of  Ohio,  shows  that  the  extension  of  the  rule  as  to 
streams,  to  the  construction  of  boundaries  of  small  inland 
lakes  like  Chippewa,  will  simply  be  carrying  out  a  well  de- 
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fined  policy  of  this  court  inaugurated  more  than  fifty  years 
ago.  Benners^  Lessee  v.  Platter^  6  Ohio  604;  Lesste  of 
White  V.  Saj/re,  2  Ohio  808 ;  GavU  v.  Chambers,  8  Ohio 
496  ;  Blanchard  v.  Porter,  11  Ohio  188  ;  Booth  v.  Biibbard, 

8  Ohio  St.  247 ;  Sloane  v.  Biemiller,  84  Ohio  St  492 ;  Hogg 
V.  Beerman,  41  Ohio  St.  81. 

The  statement  is  made  in  the  brief  on  behalf  of  plaintiff 
in  error  that  these  cases,  in  which  this  rule  of  law  is  applied 
to  the  boundaries  of  lands  on  small  lakes,  rest  in  their  rea- 
soning upon  some  peculiar  grant  or  origin  of  the  title.  So 
far  is  this  from  the  truth  that,  not  only  do  we  invite  the  at- 
tention of  the  court  to  the  facts  particularly,  and  the  rea- 
soning in  the  foregoing  cases,  but  we  respectfully  submit 
that  the  very  cases  which  counsel  for  the  plaintiff  in  error 
cite  in  their  brief  in  support  of  the  contrary  of  the  proposi- 
tion for  which  we  contend,  come  within  their  designation  of 
exceptional  cases. 

The  sole  question  to  be  determined  is,  whether  the  grantor, 
James  Fowler,  intended  to  convey  to  his  several  grantees  of 
land  upon  the  borders  of  Chippewa  Lake,  any  title  to  the 
land  underlying  the  water  adjacent  to  the  premises  con- 
veyed. Or  if  he  did  not  so  intend,  if  the  words  employed, 
in  view  of  their  legal  construction,  import  such  an  intention, 
such  intention  must  be  cari'ied  into  effect.  Dwighb  v.  In- 
surance  Co.,  108  N.  Y.  847 ;  Farmer's  Co.  v.  Bank,  16  Wis. 
468  ;  Caned  Co.  v.  Hevntt,  14  Cent.  Law  Jour.  476  ;  Day  v. 
Railway  Co.,  44  Ohio  St.  406 ;  MuMer  v.  Landa,  81  Tex. 
266 ;  Luce  v.  Carley,  24  Wend.  461 ;  Ex  parte  Jennings,  6 
Cow.  618 ;  Banks  v.  Ogden,  2  Wall.  67  ;  Wright  v.  Day,  88 
Wis.  260 ;  Braxson  v.  Bressler,  64  111.  488  ;  Variek  v.  Smith, 

9  Paige  661 ;  Chicago  v.  Laflin,  49  111.  172 ;  Stolp  v.  Host, 
44  111.  219 ;  Kent  v.  Taylor,  64  N.  H.  489 ;  Sleeper  v.  Laco- 
nia,  60  N.  H.  201 ;  Kains  v.  Turville,  82  Ontario  Q.  B.  17  ; 
Boom  Co.  V.  Smithy  84  Ky.  872 ;  Angell  on  Water  Courses, 
Sec.  24 ;  Gould  on  Waters,  Sees.  149,  208. 

Title  to  the  centre  of  the  stream  is  conveyed  by  the  ope- 
ration of  a  well  established  rule  of  law,  and  the  mere  fact 
that  the  grantor,  in  describing  the  property,  mentions  the 
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supposed  area  of  the  land  not  covered  by  water,  does  not,  iu 
any  way,  restrict  the  operation  of  the  deed  to  convey  title  to 
the  centre  of  the  watercourse.  Lamb  v.  Rickets^  11  Ohio 
811 ;  June  v.  Purcell,  86  Ohio  St.  896  ;  Railroad  v.  Sehuer- 
mier,  7  Wall.  272 ;  Gould  on  Waters,  Sec.  196 ;  Dwyer  v. 
Rich,  Ir.  Rep.  4  0.  L.  424 ;  Kent  v.  Taylor,  64  N.  H.  489. 

It  is  claimed  by  our  opponents  that  the  well  established 
rule  of  law  in  Ohio,  as  to  the  boundary  of  land  upon  streams 
is  not  applicable  to  boundaries  of  land  upon  small  inland  non- 
navigable  lakes  and  ponds,  because  its  application  to  the  lat- 
ter class  of  bodies  would  not  be  in  accordance  with  the  origin 
of  the  rule  as  applied  to  streams. .  They  base  the  rule  as  ap- 
plied to  streams,  upon  the  supposition  that  conveyances  of 
land  were  bounded  simply  by  the  stream  or  by  the  river,  with- 
out using  any  words  which  might  define  to  which  portion  of 
the  stream  or  river  the  grantor  intended  to  limit  the  grant, 
and  that  inasmuch  as  the  banks  and  water-line  of  streams 
and  rivers  vary  greatly  at  different  seasons  and  under  differ- 
ent circumstances,  that  part  of  the  stream,  namely  its  thread, 
or  the  centre  of  the  current,  should  be  taken  as  the  legal 
equivalent  of  such  language.  It  is  evident  that  this  is  in 
nowise  the  origin  of  the  rule.  The  rule  rests  upon  a  much 
broader  foundation.  Turner  v.  Holland,  65  Mich.  458  ;  Wat- 
son V.  Peters,  26  Mich.  517  ;  Gavit  v.  Chambers,  8  Ohio  497  ; 
Eogg  V.  Beerman,  41  Ohio  St.  97  ;  Water  Works  v.  Potter,  8 
H.  &  C.  800 ;  Ormerod  v.  Todmorden  Mill  Co.,  L.  R.  11  Q. 
B.  Div.  155 ;  S.  C,  17  Cent.  Law  Jour.  252  ;  Wright  v.  Day, 
88  Wis.  260 ;  Norcross  v.  Griffiths,  66  Wis.  599 ;  Champlin 
V.  Pendleton,  18  Conn.  28 ;  8  Kent's  Com.  438 ;  Gould  on 
Waters,  Sec.  195 ;  Ridgeway  v.  Ludlow,  58  Ind.  248  ;  State 
V.  Milwaukee,  11  Fed.  Rep.  880. 

But  whether  it  was  the  intention  of  Fowler,  by  his  con- 
veyances to  Trump  and  DeForest  respectively,  to  make  the 
shore  of  the  lake  the  boundary  of  the  land  conveyed,  or  to 
extend  the  grant  to  the  centre  of  the  lake,  it  is  certain  that 
the  gitmtees  acquired  all  riparian  rights  in  and  over  the 
waters  and  the  lake;  and  that  riparian  rights  include  all 
the  rights  which  the  petition  alleges  aie  being  enjoyed  by 
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the  defendants.  Wood  v.  Kelley^  80  Me.  47  ;  Rice  v.  Mtiddi^ 
man,  10  Mich.  125  ;  Yates  v.  Van  DeBogarty  56  N.  Y.  626 ; 
Paine  v.  Woods,  108  Mass.  160 ;  Cvmmings  v.  5arr«t*,  10 
Cush.  186  ;  Yates  v.  Milwaukee,  10  Wall.  497  ;  Delaplane  v. 
RaUway  Co,,  42  Wis.  214 ;  Gould  on  Waters,  Sees.  149,179, 
182,  191 ;  Botvman's  Devisees  v.  Walthen,  2  McLean,  876 ; 
Chapman  v.  Railway  Co.,  33  Wis.  629 ;  Wright  v.  Day,  33 
Wis.  260 ;  Tuck  v.  0W«,  29  Fed.  Rep.  738  ;  Clute  v.  Fisher, 
65  Mich.  48 ;  Lorman  v.  Benson,  8  Mich.  32 ;  ^oom  Co.  v. 
Smith,  84  Ky.  372 ;  Lyon  v.  Fishmongers  Co.,  1  App.  Cas.  66. 

Counsel  for  plaintifiE  in  error,  in  reply. 

As  to  riparian  rights,  our  contention  is,  not  only  that  there 
is  no  authority  for  the  assertion  of  a  right  to  boat,  or  fish,  or 
take  ice,  in  favor  of  a  riparian  proprietor  not  owning  the  bed 
of  the  stream,  but  it  is  generally,  if  not  universally,  settled, 
that  these  rights  belong  to  the  owner  of  the  bed  of  the  stream 
only.  3  Kent  416  ;  Brown  v.  Chadbum,  31  Me.  1 ;  Rowe  v. 
Bridge  Co.,  21  Pick.  344 ;  Charlestown  v.  Commissioners,  3 
Met  202;  Murdoch  v.  Stickney,  8  Cush.  113;  Walker  v. 
Board  of  Works,  16  Ohio  540 ;  Morgan  v.  King,  18  Barb. 
277;  Brown  v.  Seofield,  8  Barb.  243;  Waters  v.  Lilley,  4 
Pick.  145;  Cohb  v.  Davenport,  32  N.  J.  L.  369;  Hooker  v. 
Cummings,  20  Johns.  90 ;  State  v.  PoUinger,  33  Ind.  402 ; 
Edgerton  v.  Huff,  26  Ind.  36 ;  Paine  v.  Woods,  108  Mass. 
173  ;  Mayer  v.  Whitaker,  Albany  Law  Jour.  128  ;  Stevens  v. 
Kelley,  78  Me.  445  ;  Buckingham  v.  Smith,  10  Ohio  288 ; 
MiU  Run  Co.  v.  Smith,  34  Conn.  462 ;  Higgins  v.  Kusterer, 
41  Mich.  818. 

Bradbury,  J.  The  contention  between  the  parties  to 
this  action  is  over  their  respective  rights  to  and  in  Chippewa 
Lake,  a  non-navigable  body  of  water  in  Medina  county,  in 
this  state,  having  an  area  of  about  four  hundred  acres,  oval 
in  form,  though  its  extension  from  noi-th  to  south  is  about 
twice  as  great  as  that  from  east  to  west.  It  is  true  that  the 
1  laintiff  in  error  claims  that  the  waters  of  the  lake  have 
sabsided  by  reason  of  the  deepening  of  the  channel  of  its 
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natural  outlet,  whereby  a  narrow  strip  of  land  entirely  around 
the  lake  has  been  recovered,  but  as  this  claim  is  not  sufficient- 
ly supported  by  the  agreed  statement  of  facts  to  require  any 
consideration  of  the  principles  or  authorities  upon  which  he 
founds  his  claim  to  title  thereto,  it  will  not  be  further  noticed 
in  the  decision  of  the  cause.     • 

The  lake  is  situated  in  the  Western  Reserve  lands,  and 
upon  the  division  of  the  lands  of  the  Connecticut-  Land 
Company  was,  together  with  a  body  of  land  entirely  sur- 
rounding it,  allotted  to  Samuel  Fowler  and  three  others,  and 
which  by  sundry  conveyances  and  certain  proceedings  in 
partition  became  the  property,  in  fee  simple,  of  Samuel 
Fowler  and  James  Fowler  as  early  as  the  year  1815,  to 
whom  all  the  parties  to  this  proceeding  trace  title.  By  the 
conveyances  and  proceedings  above  noticed,  the  title  to  the 
lake,  as  well  as  the  title  to  the  lands  enclosing  it,  vested  in 
the  Fowlers,  if  it  is  susceptible  of  private  ownership,  which 
we  think  it  clearly  is.  Bristow  v.  Cormican^  3  App.  Cas- 
641,  652.  "  A  lake  which  is  not  really  useful  for  naviga- 
tion, although  of  considerable  size  compared  with  ordinaiy 
fresh  water  streams,  may  be  private  property.*'  Gould  on 
Watera,  Section  88 ;  Ledyard  v.  Ten  Eyck,  86  Barb.  102 ; 
Hogg  V.  Beemian,  41  Ohio  St.  81.  Many  other  authorities  could 
be  cited  in  support  of  this  proposition,  but  it  is  too  well  set- 
tled to  require  it  to  be  done,  even  if  controverted,  which  it 
is  not  in  this  action,  although  material  to  its  determination. 

It  is  agreed  that,  from  an  early  period  in  the  history  of 
the  state,  huntei^  and  fishermen,  without  license,  resorted  at 
will  to  the  lake  to  hunt  and  fish,  and  that  for  more  than 
forty  years  the  public  has  had  free  access  to  it  for  boating, 
hunting  and  fishing.  It  is  not  readily  perceived  how  this 
early  and  continued  custom  can  be  said  to  cast  any  material 
light  upon  the  intention  of  the  parties  in  respect  of  the 
deeds  by  which  the  lands  around  the  lake  were  from  time 
to  time  conveyed;  it  can  only  be  material,  therefore,  as 
tending  to  show  a  dedication  of  the  lake  by  its  owners  to 
the  public,  and  a  consequent  extinguishment  of  their  pri- 
vate property  therein.     These  facts  may  constitute  a  link  in 
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the  chain  of  evidence  necessary  to  prove  a  dedication  of  the 
lake  to  the  public,  but  fall  far  short  of  establishing  that  fact. 
In  ti'Uth,  when  consideration  is  given  to  the  early  customs 
of  the  people  of  this  state  in  this  respect — their  well-known 
habit  of  hunting  and  fishing  upon  all  lands  and  waters  where 
fish  or  game  might  be  found,  irrespective  of  their  ownership, 
or  whether  enclosed  with  fences  or  not — ^it  is  apparent  that 
this  class  of  evidence  ought  to  be  received  and  weighed  with 
extreme  caution  as  proof  of  a  dedication  to  such  uses.  Pri- 
vate owners  are  not  to  be  deemed  to  have  devoted  their 
property  to  uses  of  this  kind  simply  because  they  interposed 
no  objections  to  their  neighboi's,  or  even  to  strangers,  hunt- 
ing and  fishing  upon  it;  other  circumstances  must  appear 
manifesting  that  it  was  his  intention  to  do  so.  Dedication 
depends  upon  the  intention  of  the  owner  to  devote  his  lands 
to  a  public  use  and  should  be  made  to  appear  clearly  and 
satisfactorily.  6  Am.  &  Eng.  Ency.  of  Law,  400-401; 
Smith  V.  State,  (N.  J.)  712 ;  Wash,  on  Easements,  209. 

Here  the  owner  did  no  act  indicating  an  intention  to  de^ 
vote  the  lake  to  the  use  of  the  public;  it  does  not  even 
appear  that  the  owner  had  any  knowledge  that  the  public 
was  using  it  in  the  manner  that  the  agreed  statement  shows 
it  to  have  been,  in  fact,  used ;  and  as  dedication  by  parol,  or 
in  pais,  acts  by  way  of  estoppel  on  the  proprietor,  used  by 
the  public  unknown  to  him,  can  have  no  appreciable  proba- 
tive force  to  establish  a  dedication  against  him. 

The  lake,  as  we  have  seen,  being  susceptible  of  private 
ownership,  and  having  been  allotted  to  the  Fowlers,  or  to 
them  and  others  whose  title  they  obtained,  upon  the  division 
of  the  Western  Reserve  lands,  and  not  having  been  dedi- 
cated to  the  use  of  the  public,  passed  by  the  deed  made  by 
the  Fowlers  August  11, 1876,  to  Ainsworth  and  McClure, 
under  whom  the  plaintiff  derives  title,  unless  it  had  already 
passed  to  some,  or  all,  of  the  purchasers  of  the  lands  sur- 
rounding the  lake  by  virtue  of  the  prior  deeds  of  the  Fowlers 
made  to  such  purchasers.  This  depends  upon  the  descrip- 
tions in  those  deeds  and  the  rules  of  law  that  apply  to 
conveyances  of  lands  bounded  upon  non-navigable   inland 
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lakes.  By  a  series  of  deeds,  the  first  of  which  bears  date  of 
October  16,  1823,  and  the  last,  of  January  24,  1868,  the 
Fowlers  conveyed  all  the  lands  that  surrounded  the  lake  to 
various  parties,  under  which  the  same  are  now  held,  and 
such  parts  of  the  lake  as  may  have  passed  by  virtue  of  these 
conveyances  could  not,  of  course,  have  been  conveyed  by  a 
subsequent  deed  of  the  Fowlers  under  which  the  plaintiff  in 
error  derives  title ;  and  it  is,  therefore,  of  the  first  import- 
ance to  ascertain  what  those  conveyances,  in  fact,  include, 
which  necessitates  a  construction  of  their  respective  descrip- 
tions. 

These  descriptions  may  be  divided  into  three  classes.  In 
the  first  class  are  two  deeds,  one  from  James  Fowler  et  al. 
to  Delanson  De  Forrest,  the  other  from  James  Fowler  and 
wife  to  Fred  B.  Chamberlain,  wherein  the  lake  itself  is  made 
one  boundary  of  the  land  thereby  conveyed ;  in  the  second 
class  are  four  deeds,  one  from  James  Fowler  to  Catharine 
and  Sally  Trumj),  onefrom  James  Fowler  to  Charles  Wheeler, 
one  from  James  Fowler  to  William  Walter,  and  the  other 
from  James  Fowler  to  Charles  Wright,  wherein  the  margin 
of  Chippewa  lake  is  made  either  a  corner  or  one  of  the 
boundary  lines  of  the  lands  conveyed  by  them  respectively ; 
while  in  the  third  class  are  two  deeds,  one  from  James  Fowler 
et  al.  to  Abraham  Fritz,  the  other  from  James  Fowler  et  al. 
to  Conrad  Snyder,  in  which  the  lands  conveyed  are  described 
by  metes  and  bounds  only,  no  reference  whatever  being 
made  to  the  lake. 

The  rule  that  lands,  one  boundary  of  which  is  a  navigable 
river  running  through  this  state,  extend  to  the  middle  of  the 
stream  subject  to  easement  of  navigation,  was  laid  down  by 
this  court  as  early  as  the  year  1828.  Qavit  v.  Chambers  et 
al.^  3  Ohio  496.  The  same  rule  was  applied  to  calls  in  a 
survey  bounding  lands  upon  a  non-navigable  stream,  shortly 
thereafter,  Bennerz^  Lessee  v.  Platter  et  al.^  6  Ohio  506; 
since  which  time  the  doctrine  therein  announced  has  been 
firmly  maintained  by  this  court.  Curtis  v.  The  State^  5  Ohio 
324 ;  Lamb  v.  Bickets,  11  Ohio  311 ;   Walker  v.  Board  of 
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Public  Works,  16  Ohio  640 ;  June  v.  Pureell,  86  Ohio  St. 
896 ;  Day  v.  jB.  R.  Co.,  44  Ohio  St  406. 

The  rule,  however,  is  otherwise  in  respect  to  calls  in  a  deed 
bounding  the  lands  conveyed  by  it  on  the  waters  of  Lake 
Erie.  Sloan  v.  Biemiller,  34  Ohio  St.  492.  And  in  the  Case 
of  lands  bounded  on  the  Ohio  river  the  clear  tendency  of  ju- 
dicial opinion  in  this  state  is  to  limit  tlie  title  of  the  riparian 
proprietor  to  law-water  mark.  Benners''  Lessee  v.  Platter,  6 
Ohio  608  ;  Lessee  of  Blanehard  v.  Porter  et  ah,  11  Ohio  188, 
142 ;  Booth  V.  Hubbard,  8  Ohio  St.  247  ;  but  the  effect  to  be 
given  to  a  call  in  a  deed  that  makes  a  non-navigable  lake  one 
boundary  of  the  lands  conveyed  by  it  has  not  heretofore  re- 
ceived the  attention  of  this  court.  The  authorities  upon  the 
question  are  in  conflict,  and  seem  to  be  incapable  of  recon- 
ciliation. In  some  of  the  states,  and  in  England,  the  rule  is 
to  limit  the  operation  of  the  conveyance  to  the  water  edge. 
Gould  on  Waters,  sec.  80,  p.  165.  Bloomfield  v.  Johnston, 
Jr.,  R.  8  C.  L.  68 ;  Bradley  v.  Rice,  18  Me.  198 ;  Wood  v. 
Kelly,  30  Me.  47  ;  Wheeler  v.  Spinola,  64  N.  Y.  377. 

In  other  states,  notably  Indiana  and  Michigan,  the  contrary 
rule  may  be  considered  as  established.  Ridgway  v.  Ludlow, 
58  Ind.  248 ;  Ston&r  v.  Rice,  22  N.  E.  Rep.  968 ;  Clute  v. 
Fisher,  66  Mich.  48. 

In  this  conflict  of  authority  we  are  at  liberty  to  adopt  such 
rule  on  the  subject  as  best  comports  with  the  presumed  in- 
tention of  the  parties,  a  sound  public  policy,  and  the  analo- 
gies of  the  rules  in  force  in  this  state  respecting  boundaries 
upon  running  streams.  It  may  be  conceded  that  the  nu- 
merical weight  of  authority  supports  the  rule  that  a  call  in  a 
deed  making  a  non-navigable  lake  a  boundary,  only  passes 
title  to  tlie  land  to  low-water  mark  ;  but,  be  that  as  it  may, 
no  solid  ground  is  readily  perceived  for  limiting,  in  that  case, 
the  deed  to  the  waters'  edge,  and  in  the  case  of  a  running 
stream,  extending  its  operation  to  the  centre  or  thread  there- 
of ;  and  in  this  state,  where  the  rule  is  so  firmly  established 
that  a  boundary  on  a  running  stream  carries  the  land  to  the 
middle,  or  thread  thereof,  principles  of  analogy  afford  strong 
grounds  for  applying  it  to  non-navigable  lakes.    The  main 
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reasons  for  the  rule  in  one  case  apply  equally  to  the  other. 
The  existence  of  "  strips  or  gores  "  of  land  along  the  mar- 
gin of  non-navigable  lakes,  to  which  the  title  may  be  held 
in  abeyance  for  indefinite  periods  of  time,  is  as  great  an  evil 
as  are  strips  and  gores  of  land  along  highways  or  running 
streams ;  the  litigation  that  may  arise  therefrom  after  long 
years,  or  the  happening  of  some  unexpected  event,  is  equally 
probable,  and  alike  vexatious  in  each  of  the  cases,  and  that 
public  policy  which  would  seek  to  prevent  this  by  a  con- 
struction that  would  carry  the  title  to  the  centre  of  a  high- 
way, running  stream,  or  non-navigable  lake  tliat  may  be 
made  a  boundary  of  the  lands  conveyed,  applies  indiffer- 
ently, and  with  equal  force,  to  all  of  them.  It  would  seem, 
also,  that  whatever  inference  might  arise,  from  the  presumed 
intention  of  the  parties,  against  the  reservation  of  the  land 
underlying  the  water,  would  be  as  strong  in  one  case  as  in 
either  of  the  others. 

That  practical  difficulties  in  the  application  of  the  rule  may 
arise  where  the  lake  is  so  nearly  round  that  it  cannot  be  said 
to  have  any  length  as  distinguishable  from  its  breadth,  or 
when  the  side  lines  of  the  respective  parcels  of  land  bound- 
ing on  the  lake  approach  it  in  such  direction  that  if  they 
should  be  extended  to  the  centre  thereof,  they  would  cross 
each  other  is  apparent. 

The  latter  difficulty  is  not  at  all  unusual  in  the  case  of 
lands  bounding  on  running  streams,  but  does  not  prevent 
the  application  of  the  rule.  3  Wash.  459,  star  note ;  Angell 
on  Water  Courses,  Sec.  55,  where  the  subject  is  learnedly 
discussed  by  those  able  authors,  and  this  difficulty  overcome. 
Whether  there  are  in  OHio  non-navigable  lakes  of  such  shape 
that  no  length  can  be  affirmed  of  them  does  not  appear ;  if 
there  are  any  such,  and  the  rule  applicable  to  running  streams 
and  to  non-navigable  lakes  distinctly  longer  than  they  are 
wide,  cannot  be  applied  to  them,  other  appropriate  rules  must 
be  adopted  which,  in  the  light  of  all  the  circumstances,  may 
be  regarded  as  effectuating  the  intention  of  the  parties,  and 
are  consistent  with  public  policy ;  one  main  object  in  aU  cases 
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of  this  kind  being  to  adopt  and  apply  such  rales  as  will  ac- 
complish those  important  ends. 

Whatever  difficulties  may  be  conjectured  as  liable  to  arise 
in  possible  cases  to  the  application  of  the  rule  we  have  adopt- 
ed, in  fact  none  do  arise  in  the  case  before  us,  for  Chippewa 
Lake  is  distinctly  longer  than  it  is  wide,  and  a  prolongation 
to  its  centre  of  the  side  lines  of  the  respective  parcels  lying 
along  its  sides  will  not  cause  them  to  cross  each  other.  The 
rule,  of  course,  excludes  those  lands  which  merely  touch  the 
end  of  the  lake  and  do  not  at  all  extend  along  its  sides. 

This  rule,  however,  is  applicable  to  but  two  of  the  con- 
veyances, that  to  Delanson  De Forrest  and  that  to  Fred  B. 
Chamberlain.  While,  if  the  parties  to  a  deed  make  a  run- 
ning stream,  a  non-navigable  lake,  or  a  highway,  one  boundary 
of  the  lands  conveyed  by  it,  public  policy  and  the  presumed 
intention  of  the  parties  will  extend  the  line  to  the  middle  of 
such  monument,  yet  it  is  competent  for  them  to  limit  the 
.  conveyance  to  the  side  of  the  highway,  the  top  of  the  bank 
of  the  running  stream  or  to  the  edge  of  the  water  of  the 
lake.  Lessee  of  Blanchard  v.  Porten  et  al.^  11  Ohio  138 ; 
Laugh  v.  MaeMin,  40  Ohio  St.  882;  and  the  question  is 
whether  the  parties  to  the  other  deeds  conveying  the  land 
surrounding  Chippewa  Lake  have  not  done  so.  As  has  been 
shown  in  four  of  the  conveyances  of  the  Fowlers,  of  the 
lands  bordering  on  the  lake,  the  ^^  margin  "  of  the  lake  is 
made  a  boundary  or  comer  instead  of  the  lake  itself.  ^^  Mar- 
gin of  the  lake  "  is  a  term  of  unequivocal  impoit,  meaning 
the  line  where  the  earth  and  water  meet  around  the  lake ; 
by  the  use  of  these  words  the  parties  have  declared  their 
intention  to  make,  not  the  middle,  but  another  part  of  the 
lake — ^the  edge  of  the  water — ttie  boundary  line.  No  other 
construction  can  be  given  to  the  words  the  parties  themselves 
have  chosen,  without  doing  violence  to  their  meaning ;  and 
an  intention  contrary  to  the  one  expressed  by  the  very  words 
selected  by  the  parties  themselves  cannot  be  presumed.  Les- 
see of  McOalhek  v.  Aten^  2  Ohio  808 ;  Lamb  v.  Rickets^  11 
Ohio  811 ;  Hopkins  v.  Kent,  9  Ohio  13 ;  Gould  on  Waters, 
Sec.  199. 
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In  the  remaining  deeds  from  the  Fowlers  to  the  lands 
around  the  lake  the  lands  wero  described  by  metes  and 
bounds,  no  mention  of  the  lake  being  made.  In  descrip- 
tions of  this  class  only  the  lands  within  the  bounds  pass. 
^^  When  lands  are  granted  by  metes  and  bounds,  all  the  area 
within  those  bounds,  and  no  more,  passes."  Lochwood  et  aL 
V.  Wildman  et  ai.,  18  Ohio  480.  Indeed,  where  the  parties 
have  by  their  deed  enclosed  the  land  by  agreed  lines,  with- 
out any  reference  whatever  to  adjacent  natural  objects,  it  is 
difficult  to  conceive  of  a  principle  that  would  extend  those 
lines  to  include  those  natui-al  objects,  however  convenient 
they  might  be  to  the  enjoyment  of  the  land  actually  con- 
veyed. 

From  the  consti'uction  we  have  given  to  the  descriptions 
contained  in  deeds  made  by  the  Fowlers  conveying  away  the 
several  parcels  of  land  that  surround  the  lake,  it  follows,  that 
the  deeds  made  to  Delanson  DeForrest  and  Fred  B.  Cham- 
berlain make  the  centre  of  the  lake  one  boundary  of  the 
tracts  conveyed  to  them  respectively,  and  that  the  other 
deeds  carry  title  no  further  than  the  edge  of  the  water,  and 
that  therefore  the  title  to  all  the  bed  of  the  lake,  except  what 
was  covered  by  the  DeForrest  and  Fred  B.  Chamberlain  deeds, 
remained  in  the  Fowlers,  and  by  their  deed  of  August  11, 
1876,  was  conveyed  to  D.  H.  Ainsworth  and  A.  W,  McClure, 
and  is  now  owned  by  the  plaintiff  in  error  by  virtue  of  mesne 
conveyances  from  Ainsworth  and  McClure,  as  set  forth  in  the 
agi'eed  statement  of  facts. 

It  also  follows^  that  as  the  defendant  Andrews  claims  title 
under  conveyances,  which  constitute  the  margin  of  the  lake 
a  boundaiy,  he  has  no  title  to  any  portion  of  the  bed  of  the 
lake,  nor  has  the  defendant  John  Nye  a  title  to  any  portion 
thereof ;  for  the  reason  that  although  the  deed  from  the  Fow- 
lers to  Delanson  DeForrest,  and  the  mesne  conveyances  from 
the  latter  to  J.  H.  Barrett,  conveyed  title  to  the  centre  of  the 
lake,  yet  the  deed  from  J.  H.  Barrett  to  Levi  Nye,  the  lessor 
of  defendant  John  Nye,  limits  its  operation  to  the  edge  of 
the  lake  by  expressly  making  the  margin  thereof  its  boundary 
on  the  side,  or  end,  of  the  tract  abutting  thereon.    We  there- 


Digitized  byLjOOQlC 


JANUARY  TERM,  1890.  868 

Lembeck  v.  Nye.    Same  o.  Andrews. 

fore  hold  that  the  plaintiff  in  error  is  the  owner  in  fee  aim- 
pie  of  all  that  part  of  the  bed  of  Chippewa  Lake  not  covered 
by  the  deeds  made  by  the  Fowlers  to  Delanson  DeForrest  and 
Fred  B.  Chamberlain,  and  that  those  two  deeds  cover  such 
parts  thereof  as  are  enclosed  by  a  prolongation  to  its  centre, 
of  those  lines  of  the  description  that  approach  the  sides  of 
the  lake. 

The  bed  of  the  lake  being  private  properly  the  public  has 
no  right  to  fish  in,  and  boat  upon,  its  waters ;  nor  have  the 
defendants  the  right  to  engage  in  the  business  of  letting  for 
hire  boats  and  fishing  tackle  to  such  portions  of  the  public 
as  may  resort  to  the  lake  to  boat  and  fish  for  their  pleasure 
and  recreation.  That  the  latter  right  is  one  that  can  be  ac- 
quired by  prescription  may  be  admitted,  but  the  facts  agreed 
upon  fall  short  of  establishing  it  by  that  method,  even  if  that 
contention  was  maintained  on  behalf  of  the  defendants  in 
error,  which  we  do  not  understand  is  the  fact,  in  view  of  the 
arguments  presented  in  the  able  brief  of  their  counsel. 

The  agreed  statement  of  facts  in  respect  to  this  question 
is  as  follows : 

**  The  defendants  and  their  grantors  have  for  more  than 
forty  years  occupied  continuously  their  respective  lands  to 
the  water  in  all  its  variations,  and  have  enjoyed  the  free  use 
of  the  water  in  connection  with  their  lands  for  the  purpose 
of  watering  cattle,  washing  sheep,  boating  and  fishing,  and 
without  license  or  consent  from  any  one." 

This  does  not  show  that  the  enjoyment  was  adverse  or  un- 
der any  claim  of  right.  Both  of  these  elements  must  exist, 
according  to  the  current  of  authority,  in  connection  with  the 
prescribed  period  of  enjoyment  to  create  a  right  by  prescrip- 
tion. Washburn  on  Easements,  150.;  Tootle  v.  Clifton^  22 
Ohio  St.  247. 

However,  conceding  that  these  are  not  necessary  elements 
of  prescription,  and  that  the  defendants  had  acquired  a  pre- 
scriptive right  to  water  cattle,  wash  sheep,  boat  and  fish  in 
the  lake,  yet  it  by  no  means  follows  that  because  they  may 
do  these  things,  that  they  may  also  erect  docks  extending 
into  the  water  and  embark  in  the  business  of  keeping  boats 
Vol.  XLvn. — 28 
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and  fishing  tackle  to  let  for  hire  to  pleasure  seekers  who  may 
resort  to  the  lake  to  boat  and  fish  for  recreation  upon  its 
I  waters.  The  two  rights  are  clearly  distinguishable  from 
each  other ;  and  the  contention  is  over  the  latter  right  only, 
in  respect  to  which  the  agreed  statement  of  facts,  while  it 
states  that  the  defendants  are  exercising  it,  is  silent  as  to  the 
duration  of  their  enjoyment  thereof,  and  therefore  does  not 
establish  the  right  by  prescription. 

That  a  riparian  proprietor  by  virtue  of  his  ownership  to 
the  edge  of  the  water  of  a  private  stream  or  lake  has  access 
to,  and  the  right  to  use  the  water  for  domestic  and  agricul- 
tural purposes,  is  not  controverted  by  the  plaintifiF  in  error. 
Such  use  may  fairly  be  considered  as  within  the  presumed 
intention  of  the  parties. 

That  tlie  lake  is  valuable  for  the  purpose  of  gathering  ice 
from  its  frozen  surface  appears  from  the  agreed  statement  of 
facts,  and  the  right  of  the  defendant  to  gather  it  was  asserted 
on  one  side  and  denied  by  the  other  in  the  course  of  the 
argument,  but  the  question  is  not  made  by  the  parties  in 
their  pleadings  and  therefore  cannot  be  noticed  in  the  decree. 

The  agi*eed  statement  of  facts  shows  that  the  defendant 
Nye  is  insolvent,  and  that  the  financial  condition  of  Andrews 
doubtful ;  but  aside  from  this,  and  were  they  both  solvent 
and  fully  able  to  respond  to  any  damages  that  might  be  recov- 
ered against  them  in  actions  of  trespass,  yet,  it  is  apparent 
from  the  whole  record  that  such  actions  would  not  afford  an 
adequate  remedy  for  the  violations  of  the  rights  of  the  plaint- 
iff in  error  in  the  past ;  and  those  threatened  in  the  future 
were,  and  are,  during  certain  seasons  of  the  year  of  daily,  if 
not  of  hourly,  occuiTence  under  the  claim  of  a  right  to  do 
so :  besides  the  injury  resulting  from  each  separate  act  would 
be  trifling,  and  the  damages  recoverable  therefore  scarcely 
equal  to  a  tithe  of  the  expense  necessary'  to  prosecute  sepa- 
rate actions  therefor. 

It  follows  from  the  holding  of  the  court  respecting  the 
effect  to  be  given  the  several  descriptions  in  the  conveyances 
made  by  the  Fowlers  and  others  to  the  various  parcels  of 
land  that  suiTound  the  lake,  that  neither  of  the  defendants 
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has  shown  a  right  to  erect  docks  and  let  to  hire  for  use 
thereon  boats  and  fishing  tackle ;  it  also  follows  that  in  so 
far  as  these  acts  affect  those  portions  of  the  lake  to  which 
the  title  of  plaintiff  does  not  extend,  he  is  not  entitled  to 
relief  against  them ;  but  is  entitled  to  have  so  much  thereof 
as  his  title  covers  protected  from  those  unwarranted  viola- 
tions. There  should  be  a  decree,  therefore,  finding,  that  as 
against  the  defendants  herein,  the  plaintiff  in  error  is  the 
owner  in  fee  simple  and  entitled  to  the  exclusive  possession 
of  all  the  lands  underlying  the  waters  of  Chippewa  Lake 
except  those  parts  thereof  that,  according  to  the  rules  herein- 
before laid  down,  were  conveyed  by  the  Fowlers  to  Delanson 
DeForrest  and  Fred  B.  Chamberlain,  and  restraining  the  de- 
fendants from  letting  to  hire  either  boats  or  fishing  tackle,  to 
be  used  on  the  water  overlying  the  lands  so  found  to  belong 
to  him. 

Jvdffment  aeeardingly. 

Speab,  J.  I  concur  in  the  foregoing  except  as  to  one 
point.  I  am  of  opinion  that  the  title  of  neither  defendant 
in  error  should  be  held  to  extend  to  the  middle  of  the  lake. 

The  decision  in  Q-avit  v.  Chambers^  8  Ohio  496,  is  the 
foundation  of  the  doctrine  in  Ohio  that  the  ownership  of 
lands  bounded  by  an  inland  stream  carries  the  title  of  the 
owner  to  the  middle.  It  was  held  in  that  case  to  be  ^^  vitally 
essential  to  the  public  peace  and  to  individual  security,  that 
there  should  be  distinct  and  acknowledged  legal  owners  for 
both  the  land  and  water  of  the  country."  ...  "It  can- 
not be  reasonably  doubted,  that,  if  all  the  beds  of  our  rivers 
supposed  to  be  navigable,  and  treated  as  such  by  the  United 
States,  in  selling  the  lands,  are  to  be  regarded  as  unappro- 
priated territory,  a  door  is  open  for  incalculable  mischiefs. 
Intruders  upon  the  common  waste  would  fall  into  endless 
broils  among  themselves,  and  involve  the  owners  of  the  ad- 
jacent lands  in  controversies  innumerable.  Stones,  soil, 
gravel,  the  right  to  fish,  would  all  be  subjects  for  individual 
scramble,  necessarily  leading  to  violence  and  outrage." 

The  rule  that  the  lands  covered  by  such  waters  should  not 
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be  public  waste,  rests  upon  the  ground  of  public  policy,  and 
it  is  in  recognition  of  this  rule  that  the  lands  underlying 
Chippewa  Lake  are  considered  to  be  the  subject  of  private 
ownership.  This  being  determined,  the  only  question  re- 
maining is,  what  part  of  the  lake  shall  be  held  to  be  the 
bound  intended  when  the  lake  generally  is  given  as  the 
boundary?  As  to  streams,  the  centre,  or  thread,  is  the  es- 
tablished bound,  where  the  language  of  the  deed  does  not 
contradict  such  construction,  because  the  centre  is  the  most 
conspicuous  part  The  water  is  a  moving  body,  and,  as  to 
the  depth  and  breadth,  is  subject  to  constant  change,  which 
produces  variations  on  the  opposite  sides.  The  thread,  or 
current,  however,  shifts  but  little,  and  is,  in  the  main,  sta- 
tionary, so  that  a  line  running  to  the  thread  would  be  a  rea- 
sonably certain  line,  and  would  be  easily  ascertained.  This 
is  not  true  as  to  natural  lakes  and  ponds.  Such  bodies  do 
not  have  any  thread  or  current.  The  water  is  the  most  con- 
spicuous portion,  but  no  rule  of  convenience  or  certainty 
requires  that  the  line,  where  the  lake  itself  is  mentioned  as 
the  boundary,  should  be  extended  to  the  centre.  Indeed, 
the  application  of  such  rule  would  be  attended,  in  most 
cases,  with  practical  difficulties  in  the  running  of  lines  be- 
yond the  water's  edge.  If  lakes  were  always  found  in  the 
shape  of  a  square,  or  a  parallelogram,  these  difficulties  would 
be  slight,  perhaps,  but  more  frequently  they  are  nearer  a  cir- 
cular shape.  The  difficulties  in  such  case  are  apparent. 
They  may  be  theoretically  overcome  by  an  engineer  on  a 
diagram,  but  practically,  in  the  water,  they  would  always  ex- 
ist, and  would  prove  a  fruitful  source  of  contention  and 
quarrel. 

The  rule  which,  it  is  submitted,  is  the  true  rule,  is  stated 
by  Gbesham,  J.,  in  Indiana  v.  Miek  et  a{.,  11  Fed.  Rep. 
889,  as  follows : 

^^  Non-navigable  streams  are  usually  narrow,  and  the  lines 
of  riparian  owners  can  be  extended  into  them  at  right  angles 
without  interference  or  confusion,  and  without  serious  in- 
justice to  any  one.  It  was  therefore  natural,  when  such 
streams  were  called  for  as  boundaries,  to  hold  that  the  real 
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line  between  opposite  shore  owners  was  the  thread  of  the 
current.  The  rights  of  the  riparian  proprietors  in  the  bed 
of  the  stream,  and  in  the  stream  itself,  were  thus  clearly 
defined.  But  when  this  rule  is  attempted  to  be  applied  to 
lakes  and  ponds,  practical  diflSculties  are  encountered.  They 
have  no  current,  and,  being  more  or  less  circular,  it  would 
hardly  be  possible  to  run  the  boundary  lines  beyond  the 
water's  edge,  so  as  to  define  the  rights  of  shore-owners  in  the 
beds.  Beaver  Lake  is  seven  and  a  half  miles  east  and  west, 
and  less  than  five  miles  north  and  south.  Extending  the 
side  and  end  lines  into  the  lake,  there  being  no  current, 
when  would  they  meet?  This  rule  is  applicable,  if  at  all, 
whether  there  be  one  or  more  riparian  proprietors.  I  do  not 
think  the  mere  proprietorship  of  the  surrounding  lands  will, 
in  all  cases,  give  ownership  to  the  beds  of  natural  non-navi- 
gable lakes  and  ponds,  regardless  of  their  size.  It  would  be 
unfair  and  unjust  to- allow  a  party  to  claim  and  hold  against 
his  grantor  the  bed  of  a  lake  containing  thousands  of  acres, 
solely  on  the  ground  that  he  had  bought  and  paid  for  all  the 
small  surrounding  fractional  tracts — the  mere  rim.^' 

In  my  view  there  is  no  difference,  in  law,  in  the  two  cases 
now  under  consideration,  and  a  like  judgment  should  be 
rendered  in  each.  But  the  judgment  in  the  case  of  Nye  is 
assented  to  as  the  best  practical  solution  under  the  circum- 
stances. 

Williams,  J.,  concurs  in  the  above. 

MiNSHALL,  C.  J.,  and  Digkman,  J.,  dissent. 
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The  State  v.  Kindle. 

Dying  deelarationa  in  vtriting^When  admissible. 

Upon  a  trial  for  murder,  after  proper  preliminary  proof  has  been  given,  it 
is  not  error  to  admit  in  evidence  and  permit  to  be  read  to  the  jury,  a 
written  statement  of  the  injured  person,  made  inextreipi«,  while  con- 
scious of  his  condition  and  under  a  sense  of  impending  dissolution, 
where  such  declaration  was  at  the  time  reduced  to  wriiing  by  a  compe- 
tent person  at  the  Instance  of  the  declarant,  or  with  his  consent,  was 
approved  and  signed  by  him,  and  containing  statements  of  the  circum- 
stances of  the  unlawful  act  which  is  the  subject  of  the  charge. 

(Decided  May  20, 1890.) 

Bill  of  Exceptions  by  the  prosecuting  attorney  to  the 
decision  of  the  Court  of  Common  Pleas  of  Brown  county. 

At  the  October  term,  1889,  of  the  Court  of  Common  Pleas 
of  Brown  county,  George  W.  Kindle  was  tried  upon  an  in- 
dictment charging  him  with  the  murder  of  one  Thomas  Butt 
On  the  trial,  to  maintain  the  issue  on  the  part  of  the  state^ 
the  prosecuting  attorney  offered  in  evidence  a  written  state- 
.  ment  purporting  to  be  signed  by  Thomas  Butt,  purporting 
to  contain  a  dying  declaration  by  him  of  the  circumstances 
immediately  attending  the  crime  and  relating  to  the  identity 
of  the  perpetrator.  Before  offering  the  paper  the  state  called 
witnesses  who  testified  to  the  satisfaction  of  the  court  that 
the  said  Butt,  at  the  time  the  paper  was  written  and  when 
it  was  signed  by  him,  was  under  a  sense  of  impending  death 
and  had  no  hope  of  recovery,  and  that  the  paper  was  read 
over  to  him  before  he  signed  it.  The  statement  was  then, 
against  the  objection  and  exception  of  the  defendant,  ad- 
mitted in  evidence^  and  read  to  the  jury.  A  verdict  finding 
the  defendant  guilty  of  manslaughter  having  been  rendered, 
the  defendant  filed  a  motion  for  a  new  trial,  on  the  ground, 
among  others,  that  the  court  erred  in  admitting  in  evidence 
the  written  statement  of  Butt.  On  this  ground  alone  the 
court  sustained  the  motion.  To  this  ruling  the  prosecuting 
attorney  duly  took  a  bill  of  exceptions,  which,  upon  leave, 
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waa  filed  in  this  court  *'  for  its  decisioDS  upon  the  points  pre- 
sented." 

D,  v.  Pearson^  prosecuting  attorney,  for  the  state. 

If  the  declarations  of  the  deceased,  at  the  time  of  his  mak- 
ing them,  be  reduced  to  writing  and  signed  by  him,  the 
written  document  must  be  given  in  evidence,  and  no  parol 
testimony  respecting  its  contents  will  be  admitted.     Whart* 
Crim.  Ev.,  sec.  296,  and  cases  there  cited ;  Roscoe's  Crim. 
Ev.,  84 ;  Russell  on  Crimes,  vol.  2,  p.  768 ;  Brims  v.  State^ 
46  Ind.  811 ;  State  v.  Fraunherg^  40  la.  666,  and  cases  there 
cited ;  Greenleaf  on  Ev.,  sec.  161 ;  Mockabee  v.  Commonwealth^ 
78  Ky.,         ;  Merrill  v.  State^  68  Miss.  66 ;  Montgomery  v. 
State^  8  Crim.  Law  Mag.  628 ;  Green  v.  State^  2  Crim.  Law 
Mag.  467 ;  8  Ohio  St.,  168 ;  11  Ohio,  424 ;  6  Ohio  St.,  889 
Rex  V.  John,  2  Lead.  Crim.  Caaes,  898 ;  86  Ohio  St.,  78 
Whart.  Crim.  Ev.,  p.  211;  Whai't.  Criin.  Law,  sec.  669 
Whart  Crim.  Ev.,  sees.  276, 282 ;  Greenleaf  on  Ev.,  sec.  1168 

TF.  W.  Young  and  0.  A.  White,  for  defendant. 

The  admission  of  the  paper  writing  made  the  deceased  the 
witness,  instead  of  the  scrivener,  thereby  violating  the  con- 
stitutional right  of  the  defendant  to  meet  his  accusers  face  to 
face*  Constitution,  Art.  1,  sec.  10.  Neither  the  common 
law,  nor  the  statutes  of  Ohio,  authorize  the  admission  of  such 
a  paper  as  evidence.  1  Whart.  Crim.  Law,  sec.  679 ;  Betta 
V.  State,  1  Meigs,  106 :  The  only  deposition  authorized  to  be 
used  in  a  criminal  prosecution,  is  provided  for  in  sec.  7298, 
Rev.  Stat.  Such  deposition  must  be  authenticated  by  the 
certificate  of  some  officer. 

The  only  purpose  for  which  the  paper  writing  in  contro- 
veisy  can  be  used,  is  to  refresh  the  witness's  recollection. 
The  paper  writing  admitted  was  a  deposition.  State  v.  Day- 
ton,  8  Zab.  (N.  J.)  64;  1  Gall.  (N.  S.),  601;  Summone  v. 
State,  6  Ohio  St.  826 ;  Commonwealth  v.  Richards,  18  Pick. 
484;  TTamnv.  JVicAoZ«,  6Met.  261;  Wroe  y.  State,  2Q  Ohio 
St.  460 ;  Runyan  v.  Price,  16  Ohio  St.  1 ;  Wharton's  Crim. 
Ev.,  276,  296 ;  State  v.  Faunherg,  40  la.  666 ;  StaU  v.  Harper^ 
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55  Ohio  St.  78 ;  Montgomery  v.  StatCy  11  Ohio  424;  Bobbins 
V. /Sate,  8  Ohio  St.  181. 

Speab,  J.  The  question  presented  by  the  bill  of  excep- 
tions is :  did  the  court  err  in  the  admission  as  evidence  of 
the  written  statement  purporting  to  be  a  dying  declaration  ? 

While  some  of  the  statements  of  the  bill  respecting  the 
preliminary  proof  are  not  couched  in  the  clearest  and  most 
positive  language,  yet  it  is  fairly  to  be  understood  that  the 
testimony  of  the  witnesses  satisfied  the  judge  that  the  state- 
ment was  prepared  by  one  of  the  witnesses  called,  under  the 
direction  of  the  deceased ;  that  it  was,  by  one  of  the  witnesses, 
read  over  to  him,  and  was  actually  signed  by  him,  and  that, 
at  the  time,  he  was  under  a  sense  of  impending  death,  and 
had  no  hope  of  recovery.  The  paper  itself  shows  that  it  is 
a  recital  of  the  circumstances  immediately  attending  the  as- 
sault which  resulted  in  Butt's  death. 

It  is  not  questioned  that  the  words  used  by  the  defendant, 
or  the  substance  of  them,  might  have  been  testified  to  orally 
by  those  who  heard  them,  if  they  were  able  to  recall  them, 
but  it  is  insisted  by  counsel  for  defendant  that  to  admit  the 
written  statement  of  the  deceased  is  to  make  him  a  witness 
in  the  case,  and  is  a  violation  of  that  clause  of  the  constitu- 
tion of  the  United  States,  which  provides  that  eveiy  person 
on  trial  charged  with  crime  shall  have  the  right  ^^  to  be  con- 
fronted with  the  witnesses  against  him,*'  and  of  the  like 
clause  in  our  own  constitution  which  provides  that  in  any 
such  trial  the  party  accused  shall  be  allowed  ^^  to  meet  the 
witnesses  face  to  face."  It  being  conceded  that  what  the 
deceased  said  is  the  substantive  matter  to  be  given  to  the 
jury,  the  only  question  is  as  to  the  proper  mode  of  commu- 
nicating from  the  declarant  to  the  jury. 

Dying  declarations  have  been  received  in  evidence  on  the 
ground  of  necessity,  there  often  being  no  other  evidence  of 
the  facts  attainable,  and  sometimes  on  the  further  ground 
that  the  solemn  circumstances  surrounding  the  wounded  per- 
son, in  view  of  impending  death,  will  create  an  obligation  to 
utter  the  truth  equal,  in  its  influence,  to  the  obligation  of 
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an  oath,  though  it  is  difficult  to  see  why,  if  the  latter  is  a 
suhstaDtive  ground,  the  declarations  should  be  limited  to  the 
facts  immediately  connected  with  the  killing.  Mr.  Roscoe, 
in  his  work  on  "Criminal  Evidence,"  obsei-ves  that  "the 
concurrence  of  both  theso  reasons  led  to  the  admission  of  this 
species  of  evidence.'*  Such  declarations  are  in  the  nature  of 
hearsay,  and  their  admission  is  an  exception  to  the  general 
rule  of  evidence.  It  follows  from  this  that  the  person  mak* 
ing  them  is  not,  but  the  person  by  whom  they  are  proven,  is, 
the  witness.  Hence,  the  witness  by  whom  the  accused  has 
the  right  to  be  confronted,  is  the  one  called  to  lay  the  founda- 
tion for  proof  of  the  declaration,  and  by  whom  the  making 
of  the  declaration  is  established.  The  object  is  to  give  the 
accused  the  opportunity  to  see  and  heai*  the  witness,  and  for 
cross-examination.  If  these  objects  are  secured  the  gpiaranty 
of  the  constitution  is  maintained.  Applying  these  conclu- 
sions to  the  case  at  bar,  how  can  it  be  said  that  the  accused 
was  deprived  of  any  right?  In  order  to  intelligently  prepare 
the  paper  signed  by  the  declarant,  it  was  necessary  for  the 
witness  to  first  talk  with  him,  or  at  least,  hear  his  verbal  state- 
ment. Then,  having  reduced  the  statement  to  writing,  he 
read  it  to  the  declarant,  and  it  was  then  signed  by  him.  All 
this  must  have  been  shown  by  the  witness  before  the  court 
could  have  been  satisfied  of  the  necessary  facts  preliminary 
to  the  admission  of  the  paper.  Being  thus  testified  to,  the 
whole  transaction,  and  every  detail,  was  the  subject  of  cross- 
examination.  The  accused  could  inquire  as  to  just  what 
the  declarant  actually  said ;  just  how  much  care  was  taken 
in  writing  out  the  statement ;  how  carefully  and  distinctly 
the  paper  was  read  to  the  declarant,  and,  in  short,  as  to  all 
that  was  said  and  done,  the  order  of  it,  and  the  manner  of  it. 
Whether  the  accused  availed  himself  of  this  opportunity  or 
not,  the  opportunity  was  present.  It  is  clear  that,  in  this 
case,  the  constitutional  requirement  was  complied  with,  and 
every  constitutional  right  was  preserved  to  the  accused. 
Where  this  appears,  the  only  question  is,  which  is  the  prefer- 
able evidence  of  the  actual  declarations,  the  memory  of  wit- 
nesses and  their  ability  to  reproduce  the  words  used,  or  the 
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substance  of  them,  or  the  paper,  reduced  to  writing  at  the 
time  and  signed  by  the  party  making  the  statement?  Or, 
to  present  the  exact  question  in  this  case,  is  there  such  pre- 
ference to  be  given  the  former  method  as  to  render  the  latter 
improper?  We  think  not.  The  common  judgment  of  man- 
kind, formed  upon  observation  and  experience,  is  that  the 
attempt  to  repeat  the  language  of  others  is  always  attended 
with  uncertainty.  It  is  in  recognition  of  this  fact  that  the 
custom  has  obtained  at  trials  for  the  judge  to  caution  the 
jury  in  weighing  and  considering  testimony  of  this  kind. 
The  witness  may  not  have  fully  understood  the  declarant ; 
he  may  not  recollect  accurately  the  words,  or  their  substance; 
or,  having  understood  and  remembering,  he  may  not  be  able 
to  fully  and  clearly  express  himself  in  their  reproduction. 
At  least  the  written  statement,  approved  and  signed  by  the 
declarant,  is  not,  ordinarily,  open  to  these  objections.  Nor 
can  it  be  said  that  the  paper,  so  prepared  and  verified,  has 
not  a  legitimate  tendency  to  prove  the  facts  sought  to  be 
proven ;  that  is,  to  show  what  the  dying  man  said. 

But  if  we  had  doubts  as  to  this  conclusion,  on  principle,  we 
would  be  impelled  to  the  same  result  upon  authority.  The 
admissibility  of  dying  declarations  in  cases  of  homicide,  has 
been  recognized  by  the  courts  for  more  than  a  century,  and 
the  question  of  the  form  in  which  such  declamtions  shall  be 
given  to  the  jury  has  often  been  under  consideration. 

In  King  v.  My^  tried  before  Chief  Justice  King,  at  Old 
Baily,  in  1720,  (12  Viner's  Abr.  118,)  it  was  held  that  "in 
the  case  of  murder,  what  the  deceased  declared  after  the 
wound  given,  may  be  given  in  evidence,"  and  in  Trowter's 
case,  (same  authority,  119,)  "the  court  would  not  admit  the 
declaration  of  the  deceased,  which  had  been  reduced  into 
writing,  to  be  given  in  evidence  without  producing  the  writ- 
ing." To  like  effect  is  Bex  v.  Woodcock^  1  Leach  600,  de- 
cided in  1789. 

In  Rex  V.  Grat/^  7  Car.  &  P.  280,  it  was  declared  that  if  a 
declaration  in  articulo  martin  be  taken  down  in  writing,  and 
signed  by  the  party  making  it,  the  judge  will  neither  receive 
a  copy  of  the  paper  in  evidence,  nor  will  he  receive  parol  evi- 
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dence  of  the  "declaration,'*  and  Coleridge,  J.,  refused  to 
receive  the  parol  evidence  offered. 

Under  the  head  of  "form  of  declaration,"  Mr.  Philips,  in 
his  work  on  evidence,  vol.  1,  p.  240,  uses  the  following  lan- 
guage: '"*With  regard  to  the  manner  in  which  a  dying  dec- 
laration may  become  the  subject  of  legal  evidence,  it  may  be 
observed,  that  an  examination  taken  on  oath  by  a  magistrate, 
and  signed  by  the  deceased  and  by  the  magistrate,  has  been 
received  in  evidence  as  of  the  same  effect,  in  point  of  admis- 
sibility, as  declarations  not  made  with  the  same  solemnity." 
And  in  a  note  to  page  241,  occurs  this :  "  Where  the  state- 
ment of  the  deceased  is  taken  down  in  writing,  it  is  of  course 
more  reliable,  more  accurate,  than  the  memory  of  most  men ; 
but  it  is  of  no  higher  grade  than  unwritten  testimony." 

Professor  Greenleaf,  in  his  work  on  evidence,  section  161, 
gives  the  rule  that  "if  the  statement  of  the  deceased  was 
committed  to  writing  and  signed  by  him^  at  the  time  it  was  made, 
it  has  been  held  essential  that  the  writing  should  be  produced, 
if  existing." 

Mr.  Wharton,  in  his  work  on  criminal  evidence,  section 
295,  thus  states  the  rule :  "  If  the  declaration  of  the  deceased, 
at  the  time  of  his  making  it,  be  reduced  into  writing,  and  then 
read  and  approved  by  him  as  giving  his  deliberate  view,  the 
written  document  becomes  primary  evidence." 

It  was  held  by  the  Supreme  Court  of  Iowa,  in  State  v. 
Tweedy^  11  Iowa,  350,  that  "  when  declarations  in  extremis 
are  reduced  to  writing  and  signed  by  the  person  making  them, 
the  writing,  if  in  existence,  must  be  produced  as  evidence  of 
such,  declaration." 

The  admissibility  of  competent  declarations,  so  evidenced, 
has  been  directly  sustained  in  California,  People  v.  Qlenn^ 
10  Cal.  82;  in  Texas,  Krehs  v.  State,  8  Texas  Ap.  1 ;  in  Ar- 
kansas, Collier  v.  State,  20  Ark,  36 ;  in  Mississippi,  Merrill  v. 
State,  58  Miss.  65 ;  in  Alabama,  Kelly  v.  State,  52  Alabama, 
361 ;  in  South  Carolina,  State  v.  Ferguson,  2  Hill,  619 ;  in 
Kentucky,  Mockahee  v.  Commonwealth,  78  Ky.  880 ;  in  Indi- 
ana, Binns  v.  State,  46  Ind.  811,  and  in  Wisconsin,  State  v. 
Martin^  80  Wis.  216.    And,  inferentially  in  Tennessee,  Ep- 
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ptrsan  v.  State^  5  Lea  (Tenn.)  291 ;  and  in  Massachusetts, 
Commonwealth  v.  Sanely  127  Mass.  455.  That  such  written 
statements  are  not  admissible  aa  depositions  has  been  several 
times  held,  as  in  the  last  named  case,  but  if  there  are  any 
holdings  against  their  admissibility  under  the  general  head 
of  dying  declarations,  our  attention  has  not  been  called  to 
them,  nor  have  we  found  such  in  an  extended  search  of  au- 
thorities. At  all  events  there  is,  beyond  doubt,  a  marked 
agreement  in  favor  of  their  admissibility. 

It  is  insisted  that  the  written  statement  was  a  deposition, 
and  that,  as  there  has  been  no  statutory  provision,  and,  under 
our  constitution,  could  not  lawfully  be  such  provision  for  the 
taking  of  depositions  for  the  state,  the  paper,  on  that  ground, 
was  inadmissible.  But  is  it  a  deposition  ?  In  a  certain  gen- 
eral sense,  any  written  statement,  signed  by  a  person,  con- 
taining assertions  of  fact,  may  be  treated  as  his  deposition, 
and  the  term  has  been  sometimes  used  in  this  sense  by  law 
writers  and  judges.  In  law,  however,  its  accepted  meaning 
is  limited  to  the  written  testimony  of  a  witness  reduced  to 
writing  in  due  form,  by  virtue  of  a  commission  or  other  au- 
thority of  a  competent  tribunal,  upon  notice,  or  according  to 
the  provisions  of  some  statute  law.  Besides,  the  scope  and 
subject-matter  of  a  deposition  and  a  dying  declaration  may 
widely  differ.  A  paper  competent  to  be  received  in  evidence 
as  a  deposition,  may  be  received  in  any  case  in  which  it  is 
taken,  and  may  contain  statements  as  to  any  facts  to  which 
the  witness,  if  on  the  stand  in  court,  could  have  testified ;  a 
paper  competent  to  be  received  as  a  dying  declaration,  is  re- 
ceivable only  in  a  case  where  the  death  of  the  deceased  is  the 
subject  of  the  charge,  and,  is  limited  in  its  statements,  to 
declarations  respecting  the  immediate  cause  of  the  death. 
Again,  a  deposition,  duly  taken,  proves  itself ;  a  paper  con- 
taining a  dying  declaration  must  be  identified  and  established 
by  oral  proof.  This  paper  does  not  purport  to  be  a  deposi- 
tion. It  was  not  offered  as  a  deposition.  It  has  nowhere  in 
these  proceedings  been  treated  as  a  deposition.  We  think 
it  cannot  be  now  regarded  as  such. 

Again,  it  is  urged  against  the  admissibility  of  this  state- 
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ment,  that, ''  as  our  experience  teaches,  there  are  many  men 
who  in  the  hour  of  death  do  not  have  the  fear  of  God  before 
their  eyes,  are  filled  with  malice,  hatred  and  anger,  which  go 
out  only  with  their  lives,  and  are  buried  with  them  in  their 
graves,  and  with  whom  a  consciousness  of  impending  death 
moves  to  a  desire  for  revenge ;  and  that  such  declarations, 
in  a  majority  of  cases,  are  prompted  by  such  desire."  But 
,  against  this  objection  may  be  quoted  the  observation  of  Chief 
Baron  Eyre,  in  Woodcock^s  case^  tupra^  to  the  effect  that 
these  ^^  declarations  are  made  in  extremity,  when  the  party 
is  at  the  point  of  death,  and  when  every  hope  of  this  world 
is  gone ;  when  every  motive  to  falsehood  is  silenced,  and  the 
mind  is  induced,  by  the  most  powerful  considerations,  to  speak 
the  truth ;  a  situation  so  solemn,  and  so  awful,  is  considered 
by  the  law  as  creating  an  obligation  equal  to  that  which  is 
imposed  by  a  positive  oath  administered  in  a  court  of  justice." 
However,  it  is  manifest,  that  whatever  force  there  may  be  in 
the  objection,  it  goes  to  the  weight  of  the  testimony,  and  not 
to  its  competency,  and  would  be  just  as  forcible,  if  not  more 
so,  against  the  admission  of  declarations  proven  by  word  of 
mouth. 

We  are  of  opinion  that  in  cases  of  homicide,  a  statement 
of  the  injured  person  made  in  extremis^  while  conscious  of 
his  condition,  and  under  a  sense  of  impending  dissolution,  re- 
duced to  writing  by  a  competent  person,  at  the  instance  of 
the  declarant,  or  with  his  consent,  approved  and  signed  by 
him,  containing  statements  of  the  circumstances  of  the  unlaw- 
ful act  which  results  in  death,  after  proper  preliminary  proof 
has  been  introduced,  is  admissible  in  evidence.  Whether  or 
not  such  paper  is  primary  evidence  in  the  sense  that  parol 
evidence  of  the  declarations  will  not  be  received  until  the 
absence  of  the  paper  is  accounted  for,  we  are  not  called  upon 
to  determine. 

It  follows  that  the  court  of  common  pleas  did  not  err  in 
admitting  the  written  statement  of  Thomas  Butt  in  evidence, 
and  that  that  court  did  err  in  sustaining  the  motion  for  a 
new  trial  by  reason  of  the  introduction  of  the  wi-itten  state- 
ment. 

Uxceptions  sustaimd. 
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— ^~~  JEIstoppel— jffminent  JDomain— ilbandonment— ^rmer  i)ecM<m«— Practice. 

1.  When  it  has  been  determined  by  this  coart  that  the  petition  in  a  case 

states  a  cause  of  action,  and  the  case  afterwards  comes  before  the  ooort 
for  the  review  of  alleged  errors  occurring  at  the  trial,  the  court  will  fol* 
low  the  prior  decision,  unless  very  clearly  satisfied  that  It  is  erroneous. 

2.  In  the  decision  of  this  case  on  the  demurrer,  reported  in  43  Ohio  St.,  228, 

it  was  held,  that  upon  the  averments  of  tlie  petition,  the  plaintiffs 
might  treat  the  easement  of  The  Lake  Shore  &  Michigan  Southern  Rail- 
way Company  in  that  part  of  its  right  of  way  described  In  the  contract 
between  that  company  and  the  defendant  set  forth  in  the  petition,  as 
abandoned,  and  recover  of  the  defendant  damages  as  upon  an  appro- 
priation. The  fact,  upon  which  the  petition  based  the  alleged  aban- 
donment, was  the  making  of  the  contract  alluded  to,  by  which  the  Lake 
Shore  company  undertook  to  transfer  that  part  of  its  right  of  way  there- 
in described,  to  the  defendant  for  railroad  purposes  in  perpetuity.  The 
averments  of  the  petition  relating  to  the  abandonment,  are,  that  by 
the  agreement  between  the  two  companies.  The  Lake  Shore  A  Michigan 
Southern  Railway  Company,  for  the  consideration  therein  named, 
**  abandoned  to  the  defendant  and  undertook  to  permit  and  license  the 
defendant  to  use  and  perpetually  occupy  for  its  railroad,"  that  part  of 
the  former  company's  rigfit  of  way  referred  to;  and,  "that  by  the 
abondonment  aforesaid,"  the  easement  of  The  Lake  Shore  A  Michigan 
Southern  Railway  Company  "ceased  and  terminated ;"  and,  "that 
portion  of  said  lot  so  abandoned  to  and  occupied  by  the  defendant  is  of 
the  value  of  ten  thousand  dollars."  The  answer  does  not  controvert 
the  making  of  the  contract  between  the  two  companies  as  alleged  in 
the  petition,  but  denies  that  the  Lake  Shore  company  Intended  to  or 
did  thereby  abandon  any  of  its  right  of  way,  or  that  its  easements  or 
right  of  way  ceased  and  determined  by  virtue  of  said  agreement. 

Held :  (a. )  These  denials  raise  no  issue  of  fact.  They  are  the  pleader's 
construction  of  the  contract,  and  his  opinion  as  to  its  legal  effect. 

(6.)  By  the  decision  upon  the  demurrer,  it  was  settled  that  the  effect  of 
the  contract  made  between  the  Lake  Shore  company  and  the  defend- 
ant, was  to  work  the  abandonment  claimed  in  the  petition;  and  it 
was  not  error  for  the  court,  on  the  trial  of  the  case,  to  so  instruct  the 
jury. 

8.  In  order  to  estop  an  owner,  from  asserting  title  to  his  property,  by  his  de- 
clarations or  conduct,  it  must  appear,  that  he  was,  at  the  time,  apprised 
of  the  true  state  ot  his  title;  that  he  knew,  or  had  reason  to  believe, 
his  declarations  or  conduct  would  be  acted  upon  by  another;  that  they 
were  acted  upon  by  such  other  person  in  ignorance  of  the  title,  and  that 
such  person  will  be  injured  by  allowing  the  truth  of  the  admission  by 
the  declaration  or  conduct  so  acted  upon  by  him,  to  be  disproved. 
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4.  While  an  owner,  who  stands  hy,  and  without  ohjection,  sees  apnhlic  rail- 
road constructed  on  his  land,  will,  after  the  road  is  completed,  or  large 
expenditures  have  been  made  thereon,  upon  the  faith  of  his  apparent 
acquiesence,  be  estopped  from  reclaiming  the  land,  or  enjoining  its  use 
by  the  railroad  company,  he  is  not  thereby  estopped  from  claiming  com* 
pensation  for  its  value. 

(Decided  May  20, 1890.) 

On  the  14th  of  July,  1876,  the  defendants  in  error,  Harvey 
P.  Piatt  and  Charles  H.  Scribner,  commenced  an  action 
against  the  Pennsylvania  Company,  in  the  Court  of  Common 
Pleas  of  Lucas  county,  by  filing  therein  the  following  peti- 
tion. 

"  The  plaintifb,  Harvey  P.  Piatt  and  Charles  H.  Scribner, 
say  that  the  defendant,  the  Pennsylvania  Company,  at  the 
times  hereinafter  mentioned,  was,  and  still  is,  a  railroad 
corporation,  created  and  organized  under  the  laws  of  the 
state  of  Pennsylvania,  and,  during  the  period  hereinafter 
mentioned,  has  been  doing  business  in  Ohio,  and  managing 
and  operating  a  line  of  railway  partly  located  in  said  county 
of  Lucas,  under  and  by  virtue  of  the  laws  of  the  state  of 
Ohio :  but  said  defendant  does  not  now  have,  nor  has  it  ever 
had  power  under  the  laws  of  Ohio  to  appropriate  lands  for 
railroad  purposes. 

"  Plaintiffs  further  say,  that  in  the  year  1851,  one  William 
Oliver  was,  and  for  some  time  prior  thereto  had  been,  the 
owner  in  fee  simple  of  the  following  described  lands,  to  wit : 
Lot  thirteen  (18)  in  the  subdivision  of  fractional  sections 
one  and  twelve,  town  ten,  south,  range  seven,  east,  and  of 
river  tracts  eightynsix  (86)  and  eighty-seven  (87),  in  the 
twelve  mile  reserve  at  the  foot  of  the  Rapids  of  the  Miami 
of  Lake  Erie,  Lucas  county,  Ohio. 

"  That  while  the  said  Oliver  was  the  owner  of  said  lot  as 
aforesaid,  and  on  the  28th  day  of  February,  A.  D.  1861, 
The  Toledo,  Nofwalk  &  Cleveland  Railway  Company,  a  cor- 
poration created  under  and  by  virtue  of  the  laws  of  Ohio, 
for  the  purpose  of  constructing  and  operating  a  line  of  rail- 
way in  said  state,  instituted  proceedings  in  the  Court  of 
Common  Pleas  of  said  county,  to  appropriate  and  condemn 
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for  its  uses  as  such  raiboad  corporation,  a  portion  of  said  lot 
thirteen.  Such  action  was  had  therein  that  a  portion  of  said 
lot,  being  a  strip  of  land  one  hundred  feet  in  width  and  about 
twelve  hundred  feet  in  length,  extending  entirely  across 
said  lot  on  the  westerly  side  thereof,  was  appropriated  by 
said  last  mentioned  railroad  company  for  its  uses  aforesaid ; 
but  no  compensation  for  said  lands  so  appropriated  was 
awarded  or  paid  to  said  owner  thereof. 

"  That  shortly  after  said  appropriation,  and  in  virtue  there- 
of, said  The  Toledo,  Norwalk  &  Cleveland  Railway  Company 
constructed  along  and  upon  the  westerly  fifty  feet  of  said 
strip  of  ground,  a  railroad  track,  and  continued  thereafter  to 
run  their  cars  over  the  same  until  said  company  was  merged 
by  consolidation,  under  the  statutes  of  Ohio,  into  The  Lake 
Shore  &  Michigan  Southern  Railway  Company,  which  last 
mentioned  company  became  the  successor  and  was  and  is 
vested  with  the  rights,  property  and  franchises  of  said  The 
Toledo,  Norwalk  &  Cleveland  Railway  Company ;  and  has 
since  conthiued  to  run  its  cars  over  said  track  so  constructed 
along  and  upon  the  westerly  fifty  feet  of  said  strip  of  land 
appropriated  as  aforesaid ;  but  neither  the  said  The  Toledo, 
Norwalk  &  Cleveland  Railway  Company,  nor  the  said  The 
Lake  Shore  &  Michigan  Southern  Railway  Company  has 
ever  made  use  of  any  portion  of  said  strip  of  land  lying  east 
of  the  centre  line  thereof;  nor  has  either  of  said  railroad 
companies  ever  had  any  interest  in  said  lands  except  as  ac- 
quired by  said  appropriation. 

^^  Plaintiffs  further  say,  that  after  the  said  appropriation 
the  said  William  Oliver  departed  this  life  intestate,  seized  in 
fee  of  said  lot  thirteen,  leaving  one  Harriet  O.  Hall  his  only 
child  and  heir-at-law ;  who  thereupon  became  and  was  seized 
in  fee  of  said  lot,  subject,  only,  to  the  rights  acquired  by  said  * 
railroad  company  under  and  by  virtue  of  said  proceedings  to 
appropriate.  And  being  so  seized  in  fee,  th9  said  Harriet  O. 
Hall,  on  the  25th  day  of  September,  A.  D.  1869,  by  her  deed 
of  that  date  duly  executed,  acknowledged  and  delivered,  con- 
veyed to  these  plaintiffs  all  of  said  lot  thirteen,  including  said 
strip  of  ground  one  hundred  feet  in  width,  subject,  however, 
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to  the  rights  acquired  therein  by  said  railway  company  as 
aforesaid ;  but  excepting  a  portion  of  *said  lot  off  the  south 
erly  end  thereof,  and  easterly  of  the  centre' of  the  River  Road, 
80  called,  containing  five  and  ^^  acres,  which  had  been  be- 
fore that  time  conveyed  to  one  Stillman  Brown.  And  plaint- 
iffs say,  that  under  and  by  virtue  of  said  conveyance  they 
therefore  became  and  have  ever  since  been  vested  with  the 
full  title  and  estate  in  and  to  said  premises,  in  their  own  right 
and  in  trust,  and  they  thereupon  entered  upon  and  have  ever 
since  been  possessed  thereof,  subject  only  to  the  rights  of 
said  railroad  company  acquired  as  aforesaid. 

''Plaintiffs  further  say  that  about  the  month  of  September, 
A.  D.  1872,  or  shortly  thereafter,  the  defendant,  the  said  Penn- 
sylvania Company,  wrongfully  and  unlawfully,  under  a  pre- 
tended lipense  obtained  from  the  said  The  Lake  Shore  & 
Michigan  Southern  Railway  Company,  entered  upon  so  much 
of  said  strip  of  ground  one  hundred  feet  in  width,  appropri- 
ated as  aforesaid,  as  lies  easterly  of  the  centre  line  thereof, 
and  proceeded  to,  and  did  dig  and  excavate  the  same  along 
and  upon  said  lot  for  the  entire  length  thereof,  and  proceeded 
to,  and  did  lay  down  and  construct  thereon  a  railway  ti*ack, 
and  have  ever  since  been,  and  now  are,  engaged  in  running 
their  passenger  and  freight  trains  of  cars  daily,  and  many 
times  each  day,  along  and  over  the  same ;  that  on  the  4th  day 
of  January,'  A.  D.  1874,  the  said  Pennsylvania  Company  en- 
tered into  a  contract  in  writing  with  the  said  The  Lake  Shore 
&  Michigan  Southern  Railway  Company,  a  copy  of  which  is 
hereto  attached,  marked  ''A,"  and  made  a  part  of  this  peti- 
tion, whereby  it  was  agreed,  among  other  things,  between 
said  companies,  that  for  the  consideration  of  9(7,500,  to  be  paid 
by  defendant  to  said  The  Lake  Shore  &  Michigan  Southern 
Railway  Company,  and  upon  certain  other  considerations  in 
said  agreement  mentioned,  the  said  last  mentioned  company 
abandoned  to  the  defendant,  and  undertook  to  permit  and 
license  the  defendant  to  use  and  perpetually  occupy  for  its  said 
railroad,  a  strip  twenty-five  feet  in  width,  part  of  said  strip  of 
one  hundred  feet  in  width,  lying  east  of  and  adjoining  the  cen- 
tre line  of  said  last  mentioned  strip,  along  the  entire  length 
Vol.  XLvn. — 24 
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thereof ;  and  alfio  assumed,  for  the  consideration  aforesaid,  to 
grant  to  defendant  certain  other  rights  and  privileges  in  the 
lands  and  easements  of  said  The  Lake  Shore  &  Michigan 
Southern  Railway  Company.  The  portion  of  said  lot  so  aban- 
doned by  said  last  mentioned  company  to  the  defendant,  is 
shown  in  the  plat  or  diagram  attached  to,  and  forming  part 
of  said  Exhibit  "A,"  and  made  a  part  of  this  petition.  And 
plaintiffs  say,  that  the  defendant  claims,  under  and  by  virtue 
of  said  contract  with  said  The  Lake  Shore  &  Michigan  South- 
em  Railway  Company,  to  have  acquired  the  right  to  use  and 
occupy  said  strip  of  ground  for  its  said  railroad  purposes,  dur- 
ing its  will  and  pleasure. 

^'And  plaintiffs  aver  that  by  the  abandonment  as  afore- 
said of  the  easterly  fifty  feet  of  said  strip  of  ground  by  the 
said  The  Lake  Shore  &  Michigan  Southern  Railway  Company, 
and  of  the  portion  thereof  occupied  by  defendant  as  afore- 
said, the  said  easement  therein  of  the  said  last  mentioned 
company  acquired  by  said  appropriation  thereof,  has  ceased 
and  terminated ;  that  defendant  has  acquired  no  right  in  and 
to  any  portion  of  said  lot  under  said  contract  with  said  com- 
pany, or  otherwise,  and  all  its  said  acts  are  in  violation  of  the 
rights  of  plaintiffs  as  the  said  owners  of  said  premises ;  and 
plaintiffs  aver  that  that  portion  of  said  lot  so  abandoned  to 
and  occupied  by  defendants,  as  aforesaid,  is  of  the  value  of 
ten  thousand  dollars. 

^'  Plaintiffs  further  say,  that  said  lot  thirteen  extends,  on 
the  west,  to  the  thread  of  the  channel  of  the  Maumee  river, 
and  embraces  the  easterly  shore  of  said  Maumee  river  for  a 
distance  of  about  twelve  hundred  feet ;  that  as  the  owners  of 
that  portion  of  said  lot  thirteen  conveyed  to  them  as  afore- 
said, they  are  invested  with  the  title  to  and  ownership  of  said 
river  front,  extending  to  the  thread  of  the  channel  of  said 
river,  as  aforesaid,  and  all  the  rights  and  privileges  connected 
therewith  and  attaching  thereto ;  and  but  for  the  said  wrongful 
and  unlawful  acts  of  the  defendant  hereinbefore  complained 
of,  the  said  property,  rights  and  privileges  of  the  plaintiflb 
would  be  of  great  value. 

^^  Plaintiffs  say  that  the  said  excavations  made  by  the  de- 
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fendant,  as  aforesaid,  are  of  great  depth,  and  extend  entirely 
across  the  said  lot  thirteen,  at  the  westerly  side  of  the  River 
Road,  so  called,  and  are  within  a  short  distance  of  said  river 
front  of  the  plaintiffs  for  said  distance  of  about  twelve  hun- 
dred feet ;  that  said  railroad  track  of  defendant  is  constructed 
upon,  and  operated  along  that  portion  of  said  lot  so  excavated 
as  aforesaid,  at  a  different  grade  from  that  of  the  tracks  of 
said  The  Lake  Shore  &  Michigan  Southern  Railway  Company ; 
and  by  reason  of  the  premises  aforesaid  all  communication 
between  said  river  front  and  the  remainder  of  plaintifib'  said 
premises  is  cut  off  and  destroyed ;  that  in  consequence  of 
said  wrongful  and  unlawful  acts  of  the  defendant,  and  of 
the  proposed  maintenance  thereon  of  defendant's  said  line 
of  railway  as  aforesaid,  the  usefulness  and  value  of  plaint- 
iffs' said  river  front,  and  of  the  remainder  of  their  said  prem- 
ises have  been  and  are  greatly  injured  and  impaired  and 
depreciated;  and  plaintiffs  aver  that  they  have  sustained 
damages  by  reason  of  the  premises  aforesaid  in  the  sum  of 
fifty  thousand  dollars. 

'^Wherefore  plaintiffs  pray  judgment  against  the  defendant 
for  the  sum  of  sixty  thousand  dollars ;  and  for  all  other  pro- 
per relief." 

A  general  demurrer  to  the  petition  having  been  sustained, 
the  case  was  brought  on  error  to  this  court,  where  it  was  held 
that  the  petition  stated  a  cause  of  action,  and  the  judgments 
below  were  reversed,  and  the  cause  remanded  for  further 
proceedings.  The  decision  of  the  court  is  reported  in  Vol. 
48  of  the  Ohio  State  Repoi-ts,  p.  228. 

A  copy  of  the  contract  between  The  Lake  Shore  &  Mich- 
igan Southern  Railway  Company  and  the  Pennsylvania  Com- 
pany, referred  to  in  the  petition  as  Exhibit  "A,"  is  contained 
in  the  statement  of  the  case  there  made,  and  need  not  be 
again  set  out  here. 

After  the  case  was  remanded  to  the  court  of  common  pleas 
the  defendant  filed  the  following  answer  : 

"And  now  comes  the  defendant,  and  by  leave  of  court 
files  its  amended  answer  to  plaintifb'  petition  and  says :  It 
admits  that  it  is  a  corporation  of  the  state  of  Pennsylvania, 
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rand  has  been  doing  business  in  Ohio,  operating  the  line  of 
railway  named  in  plaintiffs'  petition ;  it  admits  that  William 
♦Oliver  was  the  owner  of  the  premises  described  in  plaintiffs* 
petition,  in  the  year  1851,  and  that  The  Toledo,  Norwalk  & 
Cleveland  Railway  Company,  a  corporation  created  under 
and  by  virtue  of  the  laws  of  Ohio,  duly  appropriated  and 
condemned  for  the  use  of  its  line  of  railway,  a  portion  of  the 
lot  of  said  Oliver  extending  entirely  across  said  lot  and  one 
hundred  feet  in  width  as  averred  in  said  petition;  but  it 
denies  the  averment  in  said  petition  that  said  Oliver  was  not 
compensated  and  paid  for  said  lands  so  appropriated  by  said 
railway  corporation ;  it  admits  that  said  The  Toledo,  Norwalk 
&  Cleveland  Railway  Company  afterwards  constructed  a 
line  of  railway  upon  said  tract,  and  that  thereafter  said  coi^ 
poration  was  merged  by  consolidation  under  the  statutes  of 
Ohio,  into  The  Lake  Shore  &  Michigan  Southern  Railway 
Company,  and  that  The  Lake  Shore  &  Michigan  Southern 
Railway  Company  thereby  became  the  successor  and  vested 
with  all  the  rights,  interests  and  property  francluses  of  said 
The  Toledo,  Norwalk  &  Cleveland  Railway  Company,  and 
has  since  continued  to  maintain  and  operate  said  railway 
upon  said  premises ;  but  it  denies  the  averment  in  said  peti- 
tion contained  that  neither  the  said  The  Toledo,  Norwalk  & 
Cleveland  Railway  Company,  nor  the  said  The  Lake  Shore 
&  Michigan  Southern  Railway  Company,  has  ever  made  use 
of  any  portion  of  said  strip  of  land  lying  east  of  the  centre 
line  thereof ;  it  says  that  it  is  not  advised  of  the  state  of 
plaintiffs*  title,  and  therefore  denies  the  same ;  it  admits  that 
on  or  about  the  month  of  September,  A.  D.  1872,  it  entered 
upon  a  portion  of  said  one  hundred  feet  immediately  east  of 
the  centre  line  thereof,  to  wit :  a  strip  twenty-five  feet  in 
width,  and  that  it  has  laid  thereon  a  track  as  averred  in  said 
petition,  and  that  it  has  since  maintained  and  operated  the 
same ;  but  it  denies  that  it  did  so  wrongfully  and  unlawfully, 
and  it  denies  that  under  and  by  virtue  of  the  arrangement 
between  The  Lake  Shore  &  Michigan  Southern  Railway 
Company  and  the  defendant,  The  Lake  Shore  &  Michigan 
Southern  Railway  Company  intended  to  and  did  abandon 
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the  said  twenty-five  feet  occupied  by  said  defendant,  or  the 
remaining  twenty-five  feet  east  of  the  part  occupied  by  the 
defendant,  but  it  avers  the  fact  to  be  that  the  said  arrange- 
ment entered  into  by  said  railway  companies  was  entered 
into  by  said  The  Lake  Shore  &  Michigan  Southern  Railway 
Company  and  this  defendant  for  the  common  benefit  of  both 
companies,  in  accordance  with  the  powers  conferred  by  the 
statutes  of  Ohio  in  such  cases  made  and  provided ;  and  among 
other  purposes  it  was  designed  to  afford  the  means  of  inter- 
change of  traffic  between  said  two  named  companies  by  fur- 
nishing means  for  connections  of  tracks,  and  that  shortly  after 
the  construction  of  defendant's  railroad  track,  connection 
was  made  by  the  defendant  with  the  tracks  of  The  Lake 
Shore  &  Michigan  Southern  Railway  Company,  and  the 
same  has  ever  since  been  maintained  and  operated  and  used 
as  a  means  of  interchanging  traffic  from  either  of  said  lines 
to  the  other.  It  further  says  that  it  denies  that  the  easement 
and  rights  of  said  The  Lake  Shore  &  Michigan  Southern 
Railway  Company  in  and  to  the  fifty  feet  easterly  of  the 
centre  line  have  ceased  and  determined  by  virtue  of  said 
agreement  of  1874,  but  it  avers  the  fact  to  be  that  said  The 
Lake  Shore  &  Michigan  Southern  Railway  Company  still 
owns,  occupies  and  controls  the  twenty-five  feet  easterly  of 
the  part  occupied  by  this  defendant ;  it  denies  the  averment 
in  said  petition  contained  that  the  easement  in  the  easterly 
fifty  feet  of  said  strip  of  The  Lake  Shoi-e  &  Michigan  South- 
em  Railway  Company  has  ceased  and  terminated ;  it  further 
says  that  it  denies  that  any  acts  of  the  defendant  have  affected 
the  value  of  said  portion  fronting  upon  the  river,  and  it  de- 
nies that  the  strip  of  ground  so  as  aforesaid  occupied  by  it 
is  of  the  value  of  ($10,000)  ten  thousand  dollars,  as  it  is 
averred  in  said  petition ;  it  denies  that  the  excavations  made 
by  the  defendant  for  the  purpose  of  constructing  its  railway 
are  of  great  depth,  and  that  but  for  said  excavation  and  the 
existence  of  defendant  railway,  said  river  front  would  be  of 
much  greater  value  than  it  now  is ;  it  denies  that  the  con- 
struction of  it9  said  line  of  railway  upon  said  strip  of  ground 
has  in  any  manner  affected  or  impaired  the  communication 
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and  means  of  access  from  one  portion  of  plaintifiTs  premises 
to  the  other ;  but  it  avers  the  fact  to  be,  that  the  original 
appropriation  in  1861  completely  severed  the  portion  of  said 
lots  fronting  upon  the  river  from  the  portion  lying  easterly 
of  the  one  hundred  feet  thus  appropriated,  and  that  prior  to 
the  construction  of  defendant's  railway  the  plaintiffs  had  no 
means  of  communication  from  one  piece  to  the  other  across 
said  one  hundred  feet ;  it  further  avers  that  the  grade  line, 
upon  which  it  located  and  constructed  its  said  track,  was 
such  grade  line  as  said  The  Lake  Shore  &  Michigan  Southern 
Railway  Company,  as  the  successor  of  The  Toledo,  Norwalk 
&  Cleveland  Railway  Company,  has  the  full  and  perfect  right, 
under  the  said  appropriation,  to  adopt  as  the  line  for  double 
tracks  or  side  tracks  in  connection  with  its  said  line  of  rail- 
road, and  in  furtherance  of  its  said  railroad. 

"  Second  Defense. — The  defendant  answering  further  says : 
that  prior  to  the  time  of  the  construction  of  the  defendant's 
railroad  bed  upon  the  lands  described  in  the  petition,  the 
plaintiffs  had  acquired  the  title  to  said  lot  No.  thirteen  (18) 
as  alleged  in  their  petition,  and  were  the  owners  thereof  at 
the  time  and  during  the  construction  of  said  railroad  by  thi? 
defendant,  as  alleged  in  said  petition;  that  said  plaintiffs 
then  well  knew  that  this  defendant  claimed  title  to  said 
twenty-five  feet  of  land  whereon  its  said  road  was  being 
built,  and  entered  upon,  took  possession  of  and  constructed 
its  said  road  with  the  understanding  and  belief  that  it  had  a 
right  to  do  so  under  its  said  contract  with  the  said  The  Lake 
Shore  &  Michigan  Southern  Railway  Company.  That  not- 
withstanding all  this  the  plaintiffs  stood  by,  acquiesced  in 
and  encouraged  the  defendant  in  the  construction  of  its  said 
railroad  upon  said  lot  thirteen  (IS),  and  made  no  protest  or 
•  objection  thereto ;  and  asserted  no  claim  to  the  ownership  of 
said  right  of  way  until  after  the  completion  of  said  railroad, 
and  the  defendant  says  that  by  reason  of  the  aforesaid  acts 
of  said  plaintiffs  they  are  thereby  estopped  from  making  the 
claim  set  forth  in  their  said  petition. 

^^  Wherefore  it  asks  to  be  dismissed  with  its  costs." 

The  plaintiffs  by  their  reply  denied  generally  the  allega 
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tions  of  new  matter  contaiiied  in  the  answer,  and  upon  the 
issues  thus  joined  by  the  pleadings,  the  case  was  tried  to  a 
jury,  which  returned  a  verdict  for  the  plaintiffs  assessing 
their  damages  in  the  sum  of  $15,993.14. 

A  motion  for  a  new  trial  was  overruled  upon  the  plaintiffs 
remitting  $500  of  the  verdict,  and  judgment  was  thereupon 
rendered  for  the  balance. 

The  judgment  was  afi&rmed  by  the  circuit  court,  and  this 
proceeding  is  prosecuted  here  to  reverse  the  judgments  of 
the  courts  below.  The  questions  arising  upon  the  record, 
which  it  is  deemed  important  to  notice  in  the  disposition  of 
the  case,  together  with  any  further  statement  necessary  to 
their  understanding  and  decision,  will  appear  in  the  opinion. 

E,  W.  Tollerton  and  J".  H.  Doyle^  for  plaintiff  in  error,  cited 
and  commented  upon  the  following  cases.  Rechner  v.  War- 
ner, 22  Ohio  St.  275 ;  Butt  v.  G-reen,  29  Ohio  St.  671 ;  6 
Hill,  48;  5  Hill,  468;  8  Comst.,  519;  Ea%t  AU.  Bwy.  v. 
Tenn.  ^  Coosa  Riv.  Ed.y  78  Ala.  274;  Karnes  v.  Wingate^ 
94  Ihd.  594;  Timony.  Whitehead,  58  Tex.  290;  Woods  v. 
Seelet/,  82  N.  Y.  105 ;  Union  Dime  Inst.  v.  Wilmot,  94  N.  Y. 
221 ;  46  Am.  Reports,  137 ;  Parker  v.  Crittenden,  37  Conn. 
148 ;  Bank  v.  Bowen,  80  111.  541 ;  Kinn^ar  v.  Mackey,  85  111. 
96;  Camp  v.  Moseley,  2  Fla.  171;  Wortham  v.  Charley,  75 
Ala.  856 ;  Bigelow  on  Estoppel,  4th  ed.,  587,  588 ;  Totms  v. 
Needham,  3  Paige  545 ;  Jones  v.  Powell,  6  Johns.  N.  Y.  194; 
HUls  V.  Miller,  3  Paige  254 ;  Watertoum  v.  Cowan,  4  Paige 
610 ;  Childs  v.  CampheU,  9  N.  Y.  246  ;  Bigelow  on  Estoppel, 
page  689 ;  Latvrence  v.  Straiten,  6  Gush.  163 ;  Holhrook  v. 
Tirrell,  9  Pick.  105  ;  Commonwealth  v.  Dudley,  10  Mass.  403  ; 
Howard  v.  Massengale,  18  Da.  577. 

Frank  H.  Ehird  and  Charles  Pratt,  for  defendants  in  error, 
commented  on  the  cases  above,  and  also  cited  and  commented 
on  the  following  authorities  and  statutes.  Elll  v.  Bassett,  27 
Ohio  St.  599 ;  Sec.  5302  Revised  Statutes ;  Roscoe  Digest  of 
Nisi  Prius  Evidence,  91 ;  Esterwick  v.  Cooke,  2  Ld.  Raym. 
1557;  73  Ohio  Law,  140;   Walton  v.  U.  8.,  9  Wheat.  651 , 
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Bradford  v.  WatU,  Wright  497  ;  Moore  v.  Brovm,  10  Ohio  197 ; 
Bubble  V.  Benicky  1  Ohio  St.  171 ;  Markward  v.  Donat,  21  Ohio 
St.  637 ;  Wells  on  Res.  Adj.,  669 ;  Staeey  v.  B.  B.  Co,,  82  Vt. 
652 ;  Bridge  Co.  v.  Stewart,  8  Howard  4^ ;  Hunily  v.  Bose,  5 
Cranch  314;  Morton  v.  Hunter'' %  Lessee,  1  Wheat.  304; 
Broum  v.  iKb^rtAwr,  7  Wheat.  68;  Tfie  Santa  Maria,  10 
Wheaton  442 ;  EayparU,  Sibold,  12  Peters  442;  Case  v.  Beaur 
regard,  101  U.  S.  688 ;  Law  Bulletin  Oct.  21,  1889,  page 
272;  Bavk  v.  Flour  Co,,  41  Ohio  St.  662;  6  Am.  &  Eng. 
Ency.,  608 ;  Lewis  on  Em.  Dom.,  sec.  686 ;  Mississippi  B.  B. 
Co.  V.  Wooten,  36  La.  Ann.  441 ;  Kansas  Central  B.  B.  Co. 
y.  Allen,  22  Kan.  286 ;  Bailroad  Co.  v.  Kiegeh,  32  Kas.  608  ; 
Blake  v.  Bich,  34  N.  H.  282;  Lands'  Appeal,  66  Pa.  St.  16 : 
Bailway  Co.  v.  Kidder,  21  111.  131 ;  Batlway  Co,  v.  Smtzer, 
117  111.  399;  Carpenter  v.  iPa«^on  ^  Amb.  B.  B.  Co.,  24  N. 
J.  Eq.  240;  S.  C,  Ibid,  p.  408;  S.  C,  26  N.  J.  Eq.,  168;  2 
Curwen,  1394,  sec.  10 ;  Act  of  April  6, 1866 ;  Baker  v.  Taun- 
ton, 119  Mass.  302;  Munn  v.  Stanton,  42  Mich.  600;  Neuh 
ville  Bead  case,  8  Watts.  172 ;  Lewis  on  Em.  Dom.,  sec.  608 
and  648 ;  Goodwin  v.  B.  B.  Co.,  18  Ohio  St.  169 ;  B.  B.  Co, 
V.  Bobbins,  86  Ohio  St.  638 ;  Oliver  v.  B.  B.  Co.,  101  N.  Y. 
122 ;  McAfferty  et  al,  v.  Conover,  7  Ohio  St.  106. 

William's,  J.  In  the  former  decision  of  the  case,  reported 
in  43  Ohio  State  228,  it  was  held,  that  the  petition  stated  a 
cause  of  action  entitling  the  plaintiffs  to  recover  of  the  de- 
fendant, as  in  a  proceeding  by  it  to  appropriate  the  strip  of 
land  occupied  by  its  railroad,  compensation  for  the  value  of 
the  land  so  occupied,  and  damages  for  the  increased  danger 
and  inconvenience  in  the  use  of  the  plaintiffs'  other  lands  from 
which  the  strip  was  severed,  arising  from  the  construction 
and  operation  of  the  defendant's  road.  Upon  the  trial  of  the 
case,  subsequently  had  in  the  court  of  common  pleas  upon 
the  issues  joined  by  the  pleadings,  it  appeared,  that  The  Lake 
Shore  &  Michigan  Southern  Railway  Company  continued  to 
own  and  use  the  west  half  of  the  right-of-way  originally  ap- 
propriated, which  completely  separated  the  plaintiffs'  river- 
front, from  their  other  lands ;  and,  that  no  privilege  of  crossing 


Digitized  byLjOOQlC 


JANUARY  TERM,  1890.  877 

PennsylTania  Company  o.  Piatt  et  dl. 

the  right-of-way,  as  a  means  of  access  from  their  river  front 
to  their  lands  on  the  other  side,  belonged  to  the  plaintiffs. 
The  court,  accordingly,  instructed  the  jury  that  the  plaintiffs 
were  not  entitled  to  recover  damages  for  the  alleged  injury 
to  their  riverfront,  and  withdrew  the  evidence  relating  to  such 
damages  from  their  consideration. 

With  respect  to  the  damages  claimed  for  the  injury  to  the 
plaintiffs'  land  lying  east  of  the  strip  occupied  by  the  defend- 
ant's road,  and  between  it  and  the  river  road,  evidence  was 
given  tending  to  show  that  The  Lake  Shore  &  Michigan 
Southern  Railway  Company  never  abandoned  any  part  of  its 
right-of-way  lying  east  of  the  defendant's  road-way.  Evi- 
dence was  given  by  the  plaintiffs  tending  to  prove  their  dam- 
ages, if  such  abandonment  should  be  found  by  the  jury.  The 
jury  found  upon  the  question  for  the  plaintiffs,  and  returned 
in  their  verdict,  separately,  the  specific  amount  of  damages 
so  sustained.  Upon  the  hearing  of  the  motion  for  a  new 
trial,  the  court,  being  of  the  opinion,  that  part  of  the  verdict 
was  not  sustained  by  the  evidence,  i*equired  the  plaintiffs  to 
remit  the  damages  so  assessed,  which  was  done,  and  judg- 
ment entered  for  the  remainder  of  the  verdict. 

AU  questions  have  been  thus  eliminated  from  the  case,  ex- 
cept those  relating  to  the  plaintiffs'  right  to  recover  the  value 
of  the  strip  of  land  occupied  by  defendant's  road.  Tins  right, 
on  the  trial,  was  contested  upon  two  grounds.  1.  That  there 
had  been  no  abandonment  by  The  Lake  Shore  &  Michigan 
Southern  Railway  Company,  of  that  part  of  its  right-of-way; 
and  2.  That  plaintiffs  were  estopped,  by  their  conduct,  from 
claiming  such  abandonment. 

J.  In  the  charge  to  the  jury,  after  stating  that  the  right  ac- 
quired by  the  railroad  company  making  the  appropriation, 
was  an  easement  in  perpetuity  for  railroad  purposes  in  the 
strip  of  land  so  appropriated,  which,  afterwards  passed  to  and 
became  the  property  of  the  Lake  Shore  company,  and,  that 
by  the  contract,  referred  to  in  the  petition,  between  the  de- 
fendant and  the  Lake  Shore  company,  the  latter  company 
transferred  to  the  defendant  for  railroad  purposes,  twenty 
five  feet  of  the  appropriated  strip,  the  court  said  to  the  jury, 
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that  ^'  the  supreme  court  of  this  state  has  decided  that  by  vir- 
tue of  such  transfer,  the  Lake  Shore  company  abandoned  its 
easement  to  the  said  twenty-five  feet,  and  that  thereby  the 
said  twenty-five  feet  reverted  to,  and  became  the  property  of 
the  plaintiffs,  clear  and  free  from  the  said  easement."  After 
the  jury  had  retired,  they  returned  into  court  and  requested 
that  a  portion  of  the  charge  be  re-read  to  them,  which  was 
done  without  objection ;  and  then,  in  response  to  an  inquiry 
made  by  one  of  the  jurors,  the  court  further  said  to  the  jury; 
"  The  supreme  court  decided  that  the  contract  made  by  the 
Pennsylvania  Company  and  the  Lake  Shore  company  worked 
an  abandonment  of  that  twenty-five  feet,  and  that  thereby  it 
reverted  to  the  plaintiffs,  and  they  became  the  absolute  own- 
ers of  the  property  free  from  the  easement."  The  defendant 
excepted  to  these  portions  of  the  charge,  and  requested  the 
court  to  give  in  charge  each  of  the  following  instructions,  viz. : 

1.  "There  is  nothing  contained  in  the  contract  between  the 
Lake  Shore  company  and  the  Pennsylvania  Company,  of  date 
January  4, 1874,  whereby  the  former  grants  to  the  latter  the 
said  twenty-five  feet  of  land,  which  in  law  amounts  to  an  aban- 
donment by  the  Lake  Shore  company  of  its  rights  in  said  land. 
The  Lake  Shore  company  had  a  right  to  make  said  contract, 
and  the  Pennsylvania  Company  acquired  thereby  a  right  to 
construct  its  road  as  it  did  upon  said  twenty-five  feet  of  land, 
as  described  in  said  contract. 

2.  "If  the  jury  find  that  The  Toledo,  Norwalk  &  Cleveland 
Railway  Company,  in  constructing  its  road,  built  the  same 
substantially  in  the  centre  of  its  one  hundred  feet  of  appro- 
priation, then  I  charge  you  that  this  was  a  user  of  the  entire 
one  hundred  feet ;  and  if  you  further  find  that  said  track  has 
ever  since  remained  where  originally  built,  then  there  never 
has  been  any  abandonment  by  said  company,  and  your  ver- 
dict must  be  for  the  defendant. 

8.  "If  the  jury  find  that  such  use  of  the  east  fifty  feet  for 
support  and  protection  was  necessary,  and  the  grant  to  the 
Pennsylvania  Company  and  the  construction  of  its  track  was 
in  aid  of  such  protection  and  an  additional  protection,  such 
grant  would  not  amount  to  an  abandonment." 
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The  court  ref  osed  to  give  either  of  these  instructions,  and 
the  defendant  excepted. 

It  is  clear,  that  if  the  charge  given  was  correct,  there  was 
no  error  in  refusing  the  instructions  requested,  unless  the  de- 
cision upon  the  demurrer  should  be  overruled.  And,  though 
counsel  for  the  plaintiff  in  error,  question  the  soundness  of 
that  decision,  they  recognize  the  well  estabUshed  rule,  that 
when  it  has  been  determined  by  this  court  that  a  petition 
states  a  cause  of  action,  and  the  case  afterwards  comes  before 
the  court  for  the  review  of  alleged  errors  occurring  at  the 
trial,  the  former  decision  will  be  followed,  unless  it  is  very 
clearly  erroneous.  Their  contention  is,  that  the  decision  up- 
on the  demurrer,  has  not  the  effect  ascribed  to  it  by  the  trial 
court,  in  the  portions  of  the  charge  under  consideration. 
And  whether  it  has,  or  not,  is  the  question  now  before  \is. 

The  fact,  upon  which  the  petition  bases  the  alleged  aban- 
donment, by  the  Lake  Shore  company,  of  its  easement  in  the 
strip  of  land  for  which  the  plaintifik  claim  compensation,  is 
the  contract  made  between  that  company  and  the  defendant, 
by  which,  the  former,  undertook  to  transfer  that  part  of  its 
easement,  to  the  latter,  for  railroad  purposes  in  perpetuity. 
The  averments  of  the  petition  are,  that  by  the  agreement  be- 
tween the  two  companies.  The  Lake  Shore  &  Michigan  South- 
em  Railway  Company  for  the  considerations  therein  named 
^  abandoned  to  the  defendant,  and  undertook  to  permit  and 
license  the  defendant  to  use  and  perpetually  occupy  for  its 
railroad,"  the  strip  of  land  in  question ;  and,  *^  the  portion 
of  said  lot  so  abandoned  "  is  shown  by  the  diagram  attached 
to  the  contract ;  and,  *^  that  by  the  abandonment  as  aforesaid  " 
the  easement  of  The  Lake  Shore  &  Michigan  Southern  Rail- 
way Company  **  ceased  and  terminated ; "  and,  ^^  that  portion 
of  said  lot  so  abandoned  to  and  occupied  by  the  defendant  is 
of  the  value  of  ten  thousand  dollars."  No  other  abandon- 
ment than  that  resulting  from  the  contract,  is  alleged  in  the 
petition ;  nor,  is  the  abandonment  placed  upon  any  other 
ground.  True,  the  petition  avers  that  the  Lake  Shore  com- 
pany never  had  any  interest  in  the  land  except  that  acquired 
by  the  appropriation,  which  was  but  an  easement,  and  that 
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it  never  \ised  any  portion  of  the  strip  so  acquired,  lying  east 
of  the  centre  line  thereof.  But  it  is  nowhere  charged,  or 
claimed  in  the  petition,  that  the  abandonment  resulted  from 
such  non-user.  As  we  understand  the  decision  upon  the  de- 
murrer, it  was  held,  that  upon  the  averments  of  the  petition, 
the  plaintifib  might  treat  that  part  of  the  easement  which 
the  Lake  Shore  company  transferred  to  the  defendant,  as 
abandoned  by  the  former  company,  and  recover  of  the  de- 
fendant as  upon  an  appropriation;  and  by  that  decision, 
fairly  construed,  in  view  of  the  allegations  of  the  petition, 
it  was  settled,  we  think,  that  the  effect  of  the  contract  be- 
tween the  Lake  Shore  company  and  the  defendant,  was  to 
work  the  abandonment  of  that  portion  of  the  right-of-way 
described  in  it. 

The  answer  does  not  controvert  the  making  of  the  contract 
between  the  two  companies,  as  alleged  in  the  petition,  but 
denies  that  the  Lake  Shore  company  intended  to  or  did 
thereby  abandon  any  of  its  right-of-way,  or  that  its  easement 
or  right-of-way  ceased  and  determined  by  virtue  of  the  con- 
tract. These  denials,  in  the  light  of  the  former  decision, 
raised  no  issue  of  fact.  They  are  the  pleader's  construction 
of  the  contract,  and  his  opinion  of  its  legal  effect.  It  is  fur- 
ther averred  in  the  answer  that  the  contract  was  entered 
into  for  the  common  benefit  of  both  companies,  and  was  de- 
signed to  afford  means  for  the  interchange  of  titifBc  between 
the  two  companies ;  and  it  is  contended  in  argument,  that 
the  Lake  Shore  company  retained  a  beneficial  use  of  that 
part  of  its  right-of-way  transferred  to  the  defendant  by  the 
contract,  resulting  from  the  protection  afforded  by  the  de- 
fendant's roadway  to  the  tracks  of  the  Lake  Shore  company. 

The  agreement  between  the  two  companies  is  expressed 
in  the  wiitten  instrument.  It  is  no  part  of  that  agreement, 
that  the  Lake  Shore  company  shall  retain  for  any  purpose, 
any  control  of,  or  interest  in,  that  part  of  the  right-of-way 
transferred  by  the  agreement  to  the  Pennsylvania  company, 
nor,  that  the  latter  shall  so  construct  or  maintain  its  roadway 
as  to  protect  the  tracks  of  the  former.  It  may  incidentally 
result,  that  the  tracks  of  the  Lake  Shore  company  will  re 


Digitized  byLjOOQlC 


JANUARY  TERM,  1890.  381 

Pennsylyania  Company  v.  Piatt  et  al. 

ceive  some  protection  from  the  grade  of  the  defendant's  road 
as  now  constructed,  but  such  incidental  protection  confers 
on  the  former  company,  no  right  in,  or  control  over,  the  lat- 
ter's  road,  or  the  strip  of  land  transferred  to  it  by  the  con- 
tract. The  agreement  imposes  no  obligation  upon  the 
Pennsylvania  company,  to  maintain  its  roadway  as  now  con- 
structed. It  may  change  the  grade  at  pleasure,  and  any 
right  to  use  or  control  any  part  of  the  right-of-way  occupied 
by  the  defendant,  which  the  Lake  Shore  company  may  here- 
after acquire  for  the  protection  of  its  tracks,  must  depend 
upon  future  conventional  arrangement  between  the  two 
companies.  And  so,  with  regard  to  the  interchange  of  traf- 
fic between  the  two  companies,  and  the  use  of  the  tracks 
of  each  company  for  the  common  benefit  of  both ;  for  noth- 
ing on  either  subject  is  found  in  the  written  contract  By 
that  contract,  the  surrender  by  the  Lake  Shore  company  of 
its  dominion  over  that  part  of  its  right-of-way  therein  de- 
scribed, was  complete.  The  charge  of  the  court,  with  re- 
spect to  the  effect  of  the  former  decision  was,  we  think,  free 
from  error. 

ZT.  The  estoppel  pleaded  by  the  defendant,  is  in  substance, 
that  the  plaintiffs,  being  the  ovmers  of  the  premises  on  which 
the  defendant  was  constructing  its  railroad,  and  knowing 
that  the  defendant  claimed  title  under  its  contract  with  the 
Lake  Shore  company  to  that  portion  on  which  its  road  was 
being  built,  stood  by,  acquiesced  in,  and  encouraged  the  de- 
fendant, in  the  construction  of  the  road,  and  asserted  no 
claim  to  any  part  of  the  right-of-way,  until  after  the  road 
was  completed. 

Upon  the  trial  of  the  case,  the  inquiry  in  regard  to  the  es- 
toppel was  allowed  a  somewhat  more  extended  range,  and 
evidence  was  admitted  tending  to  show  an  estoppel,  by  dec- 
larations and  conduct  of  the  plaintiffs  which  induced  the 
defendant  to  enter  into  the  contract  with  the  Lake  Shore  com- 
pany. The  defendant  was  given  the  benefit  of  this  evidence, 
as  well  as  of  the  evidence  tending  to  prove  the  estoppel 
pleaded,  as  appears  from  the  charge  of  the  court,  which,  upon 
this  branch  of  the  case  was  as  follows : 
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^^  Where  one  person,  by  bis  acts  or  declarations  made  de- 
liberately, and  with  knowledge,  induces  another  to  believe 
certain  facts  to  exist,  and  that  other  person  rightfully  acts 
on  the  belief  so  induced,  and  is  misled  thereby,  the  former  is 
estopped  to  afterwards  set  up  a  claim  based  upon  facts  in- 
consistent with  the  facts  so  relied  upon,  to  the  injury  of  the 
person  so  misled.  This  definition  embraces  all  the  essential 
elements  of  an  estoppel.  It  will  be  your  duty  to  examine 
the  evidence,  and  ascertain  whether  all  these  elements  are 
proved  in  this  case  substantially  as  I  have  stated  them.  In- 
quire first  if  the  plaintiffs  said  or  did  anything,  and  if  so, 
what,  to  induce  the  Pennsylvania  Company  to  enter  into  this 
contmct  with  the  Lake  Shore  company,  which  is  set  out  in 
the  petition.  Merely  standing  by  with  knowledge  that  the 
i-ailroad  company  has  entered  upon  the  land  and  is  construct- 
ing its  railroad  thereon,  and  making  no  objection,  is  not  of 
itself  sufScient.  Such  conduct  might  deprive  the  owner  of 
his  right  to  reclaim  the  land  or  to  enjoin  the  operation  of  the 
railroad,  or  to  recover  the  value  of  the  improvements  put 
upon  the 'land  by  the  railroad  company;  but  something  more 
is  necessary  to  bar  his  claim  to  recover  compensation  for  the 
land  taken.  Did  the  plaintiffs  know  that  this  contract,  or 
substantially  such  a  contract,  was  about  to  be  made ;  and  did 
they,  by  their  conduct  or  declarations,  fairly  lead  the  defend- 
ant to  understand  and  believe  that  by  such  contract  the  de- 
fendant would  get  the  title  to  this  strip  of  land  free  from  any 
claim  of  the  plaintiffs  to  compensation  ?  To  estop  the  plaint- 
iffs by  their  acts  or  declarations,  such  acts  or  declarations 
must  have  come  to  the  knowledge  of  and  be  relied  upon  by 
the  defendant.  Any  statements  made  by  the  plaintiffs  to  the 
Lake  Shore  company,  of  which  the  defendant  had  no  knowl- 
edge, or  upon  which  they  did  not  rely,  are  not  suflBcient  to 
create  an  estoppel.  If  the  plaintiffs  knew  of  this  contract, 
they  and  the  defendant  are  alike  presumed  to  know  what  the 
legal  effect  of  the  contract  was,  viz. :  that  it  would  work  an 
abandonment  by  the  Lake  Shore  company  of  its  easement  in 
this  strip  of  land,  and  restore  the  land  to  the  plaintiffs  free 
"rom  the  easement.     And  the  conduct  of  both  parties  must 
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be  considered  in  the  light  of  such  a  presumption.  The  de- 
fendant, knowing  the  legal  effect  of  such  a  contract,  would 
enter  into  it  at  its  peril,  unless  it  was  fairly  led  to  believe  by 
the  declarations  or  the  acts  of  the  plaintiffs  that  it  might  do 
so  without  incurring  any  liability  to  them.  If  the  plaintiffs 
knew  that  a  contract  was  about  to  be  made  between  the  Lake 
Shore  company  and  the  Pennsylvania  company,  whereby  the 
former  company  would  cede  to  the  latter  company  the  right 
to  occupy  and  forever  maintain  and  operate  its  railroad  upon 
this  strip  of  twenty-five  feet,  and  induced  the  defendant  to 
believe  that  they  had  no  claim  or  would  assert  no  claim  by 
reason  of  such  contract,  and  in  reliance  upon  this  belief  the 
defendant  entered  into  the  contract,  the  plaintiffs  then  would 
be  estopped  from  maintaining  this  action.  Or  if  plaintiffs 
requested  the  Lake  Shore  company  to  cede  to  the  defendant 
twenty-five  feet  of  said  right-of-way,  for  the  purpose  of  con- 
structing and  permanently  operating  defendant's  railroad 
thereon,  and  the  defendant  knew  of  such  request,  and  in  re- 
liance thereon  entered  into  the  said  contract,  and  the  plaint- 
iffs gave  no  notice  to  either  company  that  such  contract  would 
be  treated  as  an  abandonment,  then  the  plaintiffs  are  es- 
topped. But  if  the  plaintiffs  had  no  knowledge  that  a  con- 
tract was  entered  into  for  a  permanent  occupation  by  the 
Pennsylvania  company  of  this  twenty-five  feet  for  its  rail- 
road, or  that  such  contract  was  about  to  be  entered  iijito,  or 
if  the  defendant  had  no  knowledge  of  the  alleged  acts  or 
declarations  of  the  plaintiffs,  or  if  it  had  reason  to  believe 
that  an  abandonment  would  be  claimed  by  the  plaintiffs,  then 
the  plaintiffs  are  not  estopped." 

The  defendant  took  exceptions  to  portions  of  this  charge. 
An  extended  discussion  of  the  exceptions  would  not  be  pro- 
fitable. We  see  no  error  in  the  charge  prejudicial  to  the 
defendant.  Upon  the  estoppel  pleaded  in  the  answer,  it  fol- 
lows the  case  of  Q^oodin  v.  The  Canal  Co,^  18  Ohio  St.  169, 
and  the  definition  of  an  estoppel  in  pais,  contained  in  the 
first  paragraph  above  quoted,  to  which  the  defendant  ex- 
cepted, is  adopted  literally  from  the  opinion  of  the  court  in 
the  case  of  JSnsel  v.  Levy,  46  Ohio  St.  256.     We  have  been 
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unable  to  discover  that  any  part  of  the  charge  is  in  conflict 
with  the  cases  of  Smiley  v.  Wright^  2  Ohio,  606,  Meaor  v.  0. 
^  M.  E.  E.  Co,,  17  Ohio  St.  189,  Eoienthal  v.  Mayhugh,  88 
Ohio  St.  156,  relied  on  by  counsel  for  the  plaintiff  in  error. 

In  Smiley  v.  Wright,  a  widow  who  was  entitled  to  dower 
in  land  sold  at  public  sale,  was  present  at  the  sale,  and 
agreed  that  the  land  might  be  sold  free  of  her  dower.  It 
was  publicly  proclaimed  in  her  presence  that  the  land  would 
be  sold  free  of  her  dower,  and  it  was  so  sold.  It  sold  for  a 
larger  sum  on  that  account  than  it  otherwise  would.  She 
afterwards  brought  suit  for  dower  against  the  purchaser,  and 
she  was  held  estopped.  By  her  agreement  and  conduct  she 
induced  the  purchaser  to  buy  the  land,  and  pay  for  it  more 
than  he  would  otherwise  have  done. 

In  EeBor  v.  The  0.  ^  M.  E.  E.  Co.,  **  a  vendor  put  his 
vendee  into  possession,  and  executed  and  placed  in  his  hands 
a  deed  of  conveyance  for  the  land  sold  with  an  understand- 
ing between  them  that  the  deed  should  not  be  considered  as 
delivered,  or  become  effectual,  until  the  purchase  money 
should  be  paid;  and  the  vendee  subsequently  put  the  deed 
upon  record,  and,  without  paying  the  purchase  money,  mort- 
gaged the  land  to  bona  fide  mortgagees  for  value,  and  with- 
out notice ; "  and  it  was  held  that  the  vendor  was  estopped, 
as  between  him  and  the  mortgagees,  from  denying  the  de- 
livery of  the  deed,  or  asserting  any  claim  to  the  land.  In 
other  words,  the  vendor  clothed  the  vendee  with  all  the  evi- 
dences of  title,  enabled  him  thus  to  appear  of  record  as  the 
owner,  and  the  mortgagees  acted  upon  his  title  thus  appear- 
ing of  record.  The  vendor's  conduct  amounted  to  a  repre- 
sentation to  the  mortgagees  that  the  vendee  was  the  owne^ 
of  the  land,  upon  the  faith  of  which,  the  mortgagees  loaned 
their  money.  As  was  said  by  Welsh,  J.,  in  the  opinion, 
the  vendor  ''by  his  own  acts,  in  putting. the  land  and  deed 
of  conveyance  therefor  into  the  possession  of  the  company, 
plainly  said  to  the  world  that  the  company  was  the  owner  of 
the  land,  and  might  safely  be  dealt  with  as  such.  As  much 
so  as  if  he  had  stood  by  and  told  the  mortgagees  that  the 
vendee  was  the  owner." 
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In  BoHnthal  v.  Mayhugh^  a  woman  whose  husband  had 
deserted  her,  and  who  had  not  been  heard  from  for  seven 
years,  under,  the  belief  that  he  was  dead,  joined  with  the 
children,  to  induce  a  sale  of  land  which  belonged  to  him,  in 
representing  that  he  was  dead,  and  they  thereby  effected  the 
sale.  She  also  as  widow,  joined  with  the  children  in  a  con- 
veyance in  fee  with  covenants  of  warranty,  and  the  contract 
was  fully  executed  by  the  purchaser.  It  was  held,  that  al- 
•  though  tiie  husband  was  still  living,  she  was  estopped  from 
treating  the  contract  as  a  nullity,  and,  upon  the  death  of 
her  husband,  from  asserting  her  right  to  have  dower  assigned 
her. 

In  each  of  these  cases,  all  the  elements  of  an  estoppel  as 
defined  by  the  court  in  its  charge,  were  present. 

It  is,  we  think,  by  these,  and  other  adjudications  in  this 
state,  f uUy  established  that  in  order  to  estop  an  owner  from 
asserting  title  to  his  property,  by  his  declarations  or  conduct, 
it  must  appear,  that  he  was,  at  the  time,  apprised  of  the  true 
state  of  his  title,  that  he  knew  or  had  reason  to  believe  his 
declarations  or  conduct  would  be  acted  upon  by  another,  that 
they  were  acted  upon  by  such  other  person  in  ignorance  of 
the  title,  and  that  such  person  will  be  injured  by  allowing 
the  truth  of  the  admission  by  the  declaration  or  conduct  so 
acted  upon  by  him,  to  be  disproved ;  and,  while  an  owner, 
who  stands  by,  and  without  objection  sees  a  railroad  con- 
structed on  his  land,  wUl,  after  the  road  is  completed,  or 
large  expenditures  have  been  made  thereon  upon  the  faith 
of  his  apparent  acquiescence,  be  estopped  from  reclaiming 
the  land,  or  enjoining  its  use  by  the  railroad  company,  he  is 
not  thereby  estopped  from  claiming  compensation  for  its 
value. 

The  charge  of  the  court  is  in  conformity  with  these  rules. 
But  the  several  instructions  requested  by  the  defendant,  on 
the  subject,  which  were  refused,  are  not.  Each  lacks  some 
essential  ingredient  of  an  estoppel.     They  are  as  follows : 

*'l.  If  the  jury  find  from  the  evidence  that  the  plaintifEs 
were  the  owners  of  the  land  in  question  at  the  time  of  the 
construction  of  the  defendant's  railroad  thereon,  and  know- 
VOL.  XL VII. — 26 
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I 

ing  that  the  same  was  being  built  by  the  defendant  upon  the 
belief  that  it  had  the  title  thereto,  stood  by  and  made  no  ob- 
jection or  protest  to  the  defendant  against  its  constructioii 
upon  their  said  land,  then  the  plaintiffs  are  estopped  from 
making  their  claim  in  this  action,  and  your  verdidt  must  be 
for  the  defendant." 

^^  2.  If  the  jury  find  from  the  evidence  that  the  plaintiffs 
induced  the  Pennsylvania  Company  to  locate  its  railway  upon 
their  property,  and  knew  that  the  defendant  in  so  construct- 
ing its  road  relied  upon  its  title  to  said  way  and  its  right  to 
so  constiiict  its  road,  then  the  plaintiffs  are  estopped  from  as- 
serting any  claim  to  any  portion  of  said  land,  and  your  ver- 
dict must  be  for  the  defendant." 

^^  8.  It  was  competent  for  these  plaintiffs  to  waive  the  right 
to  insist  upon  an  abandonment,  and  if  the  jury  find  that  the 
plaintifib  requested  the  Lake  Shore  company  to  cede  to  the 
defendant  twenty-five  feet  of  the  said  right-of-way  for  the 
purpose  of  erecting  and  maintaining  its  track  thereon,  and 
made  no  claim  to  either  company,  and  gave  no  notice  that 
such  action  would  be  treated  as  an  abandonment,  the  plaint- 
iffs would  now  be  estopped  to  claim  that  such  ceding  or  grant 
was  an  abandonment." 

^^4.  If  the  plaintiffs  knew  of  their  rights,  and  knowing 
them,  permitted  the  Lake  Shore  company  to  grant  the  right 
to  the  defendant  herein  to  build,  maintain  and  operate  its 
track,  on  the  belief  that  it  had  the  right  so  to  do,  and  the 
plaintiffs  saw  the  defendant  spending  money  in  making  val- 
uable and  permanent  improvements  thereon  without  knowl- 
edge of  plaintiffs'  rights,  and  the  plaintiffs  kept  silent  until 
after  the  expenditure  and  improvements  were  made,  they  will 
be  estopped  from  claiming  either  compensation  or  damages, 
and  your  verdict  must  be  for  the  defendant." 

The  first  instruction  is  in  conflict  with  0-oodin  v.  Canal 
Co,<t  8upra.  The  second,  omits  the  essential  elements,  that 
the  plaintiffs  knew  of  their  own  title,  and  the  defendant  was 
ignorant  of  it.  Besides,  there  was  evidence  tending  to  prove 
that  the  defendant  located  and  constructed  its  road  on  lands 
belonging  to  the  plaintiffs,  other  than  that  for  which  they 
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were  claiming  compensation  in  the  action;  and  the  instruo' 
tion,  if  given,  would  have  been  misleading,  for  it  would  have 
authorized  the  jury  to  find  the  estoppel,  if  the  plaintiffs  in- 
duced the  defendant  to  locate  its  road  on  any  of  their  prop- 
erty.' The  instruction,  if  otherwise  correct,  should  have 
been  limited  to  the  property  for  which  the  plaintiffs  were 
seeking  compensation.  The  defect  in  the  third  instruction, 
is,  that  it  is  not  made  necessary  to  the  estoppel,  that  the  re- 
quest of  the  plaintiffs  should  have  been  acted  upon  by,  or 
have  influenced  the  conduct  of,  either  company.  And  the 
fourth,  is  not  substantially  different  from  the  first. 
Finding  no  error  in  the  record. 

The  judgment  is  affirmed. 


Railway  v.  Shields. 

Master  and  servant — Negligence — When  master  liable  for  thai  of  servant 

1.  The  law  requires  of  those  who  use  dangerous  agencies  in  the  prosecu- 

tion of  their  business  to  observe  the  greatest  care  in  the  custody  and 
use  of  them. 

2.  This  duty  cannot  be  shifted  by  a  master  from  himself  to  his  servants,  so 

as  to  exonerate  him  from  the  negligence  of  the  servant  in  the  use  and 
custody  of  them.  Where  they  are  so  entrusted,  the  proper  custody,  as 
well  as  the  use  of  them,  becomes  a  part  of  the  servant's  employment 
by  the  master,  and  his  negligence  in  either  regard  is  imputable  to  the 
master,  in  an  action  by  one  injured  thereby.  And  where  the  injury 
results  from  the  negligence  of  the  servant  in  the  custody  of  the  instru- 
ment, it  is  immaterial,  so  far  as  the  liability  of  the  master  is  concerned, 
as  to  what  use  may  have  been  made  of  it  by  the  servant. 

(Decided  May  20, 1890.) 

Erbob  to  the  Circuit  Court  of  Preble  county. 

Charles  Darlington^  for  plaintiff  in  error. 

The  question,  in  cases  of  this  kind,  is  not  whether  the  ser- 
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Tant,  at  the  time  of  committing  the  injury,  was  in  the  em* 
ployment  of  the  master,  but  was  the  injurious  act  one  within 
the  scope  of  his  employment ;  was  it  an  act  which  he  was 
employed  to  do,  either  express  or  implied.  Did  his  contract 
of  service  with  the  company  call  for  the  performance  of  the 
act  in  question  ?  If  it  did,  then  the  company  is  liable  if  he 
performed  that  act  negligently,  or  if  in  the  performance  of 
it  he  acted  wilfuUy  and  wantonly.  But  if  the  act  was  not 
one  contemplated  by  his  contract  of  service,  then  as  to  that 
act  he  stands  in  relation  to  the  company  the  same  as  a  stran- 
ger. It  is  not  the  act  of  the  company,  because  he  was  not 
hired  to  do  that  act.  The  fact  that  the  conductor  was,  at 
the  time  he  placed  the  torpedoes  on  the  track,  in  the  service 
of  the  company,  is  not  the  one  upon  which  the  question  of 
liability  depends.  That  is  to  be  determined  by  ascertaining 
whether  the  proximate  cause  of  the  injury,  the  placing  and 
leaving  the  torpedoes  upon  the  track,  under  the  circumstances 
of  this  case,  was  an  act  which  the  terms  of  his  contract  with 
the  company  justified  him  in  doing.  We  claim  that  the  au- 
thorities, both  English  and  American,  support  our  position 
in  this  case.  McMannns  v.  Criekett^  1  East.  106 ;  Craft  v. 
Allison,  6  E.  C.  L.  Rep.  628;  MitcheU  v.  CrastweUer,  18  C. 

B.  285  ;  IdmpusY.  Omnibus  Co.y  1  H.  &  C.  526;  Hurlstone, 
&c.,  Rep.  Exchequer,  vol.  8, 254 ;  Story  v.  Ashtfm^  Law  Rep. 

C.  Q.  B.  vol.  4,  475;  Vendbles  v.  Smith,  L.  R.  2  Q.  B.  279; 
Morier  v.  Railway,  81  Minn.  851 ;  Smith  on  Master  and  Ser- 
vant, 151 ;  Thompson  on  Neg.,  2  vol.,  885,  886 ;  Sher.  &  Redf . 
on  Neg.,  sec.  62,  68;  Cooley  on  Torts,  583,  et  seq.;  Railway 
Co.  V.  Wetmore,  19  Ohio  St.  110 ;  McClennaghan  v.  Brock,  5 
Rich.  L.  17;  Adams  v.  Cost,  62  Md.  264;  StoTie  v.  Hilh,  et 
al.,  45  Conn.  44 ;  Q-arretzen  v.  Ihienkel,  50  Mo.  104 ;  Rounds 
v.  Railway,  64  N.  Y.  129 ;  Hoffman  v.  Railway,  87  N.  Y.  25 ; 
Quinn  v.  Power,  Id.  685 ;  MoU  v.  Ice  Co.,  78  N.  Y.  548 ; 
Sheriden  v.  Charlick,  4  Daley  888 ;  Ara^mith  v.  TempU,  11 
Bradwell  52 ;  Oilliam  v.  Railway,  70  Ala.  270 ;  JXehl  v. 
Ottenville,  14  Lea  (Tenn.)  198;  Schmidt  v.  Adams,  18  Mo. 
App.  484 ;  Snyder  v.  Railway  Co.,  60  Mo.  418 ;  Coal  Co.  v. 
Heeman,  86  Pa.  St.  418 ;  Courtney  v.  Baker,  87  N.  Y.  Sup- 


Digitized  byLjOOQlC 


JANUARY  TERM,  1890.  889 

Railway  o.  Shields. 

Gt.  249;  Railway  Oo.y.  JSppersan,  26  111.  72;  WiUiams  v. 
Pullman  Palace  Oar  Oo.^  8  Southern  Reporter  613 ;  Angell 
&  Ames  on  Corporations,  sec.  888 ;  Sdrriman  v.  JRuilway^  45 
Ohio  St.  11;  12  Allen,  49;  Marian  v.  Bailway,  59  la.  428; 
Bailway  v.  Young,  21  Ohio  St.  618. 

FooB,  Fisher  ^  Foo%,  for  defendant  in  error. 

Counsel  for  plaintiff  in  error  has  devoted  his  entire  atten- 
tion in  contending  for  a  rule  which  no  one  disputes,  and 
which  is  good  law  when  applied  to  a  proper  case.  The  case 
at  b&r  contains  other  material  conditions  than  those  involved 
I  in  the  rule  contended  for  by  him,  and  which  other  and  mate- 

rial conditions  are  subject  to,  and  governed  by,  other  well 
recognized  rules.  The  right  of  the  defendant  in  error  to  re- 
cover, does  not  depend  upon  the  act  of  the  conductor,  as  re- 
lated to  the  use  of  the  torpedo,  but  depends  upon  the 
infringement  of  some  other  right  and  duty  due  the  defendant 
in  error  from  the  plaintiff  in  error.  Whatever  duty  was  im- 
posed upon  the  plaintiff  in  error,  to  manage,  use,  control  and 
care  for  its  road,  trains  and  torpedoes,  was  imposed  upon  the 
conductor;  and  the  plaintiff  in  error  was  responsible  for  any 
failure  on  his  part  to  perform  this  duty  in  any  particular. 
This  performance  cannot  be  hedged  about  or  limited  by  rules 
of  the  master.  The  performance  of  this  duty  was  part  of  the 
master^s  business. 

Did  the  injuries  grow  out  of,  or  result  from,  the  failure  of 
the  servant  to  perform  any  duty  imposed  upon  the  master? 
If  so,  then,  whether  or  not  the  servant  acted  within  the  scope 
of  his  authority,  is  not  material.  The  act  of  the  conductor, 
as  it  related  to  the  use  of  the  torpedo,  is  one  thing ;  as  re- 
lated to  the  business  of  the  master,  as  regards  the  care,  con- 
trol, management  and  use  of  the  road,  train  and  torpedo^  is 
quite  another  thing.  In  the  first  instance  the  act  of  the 
servant  only  becomes  the  act  of  the  master  under  certain 
conditions :  In  the  second,  every  act  of  the  servant  is  the  act 
of  the  master,  and  the  failure  of  the  servent  to  do  the  busi- 
ness, or  perform  a  duty,  imposed  upon  the  master,  is  the 
failure  of  the  master,  and  if  injury  results,  the  master  is  lia- 
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ble.  See  Sarriman  v.  Railway  Co.^  46  Ohio  St.  11,  which  is 
identical  with  the  case  at  bar.  The  opinion  in  the  Hamrnan 
case,  and  the  rules  therein  announced,  are  approved  by  an 
unbroken  line  of  the  best  considered  American  and  English 
cases.  Weed  v.  Railway  Oo.^  17  N.  Y.  862;  Railway  v. 
Derby,  14  How.,  468;  Stephen  v.  Smith,  29  Vt.  160;  aood- 
dard  v.  Railway  Co.,  67  Me.  202 ;  Croaker  v.  Railway  Co., 
86  Wis.  17 ;  Bryant  v.  Rich,  109  Mass.  180 ;  Flint  v.  Trans. 
Co.,  84  Conn.  664;  Railway  v.  Barman,  47  111.  298;  Rail- 
way V.  Dickson,  68  111.  161 ;  Cooley  on  Torts,  p.  687,  688 
and  notes ;  Heenriek  v.  Pullman  Co.,  28  Am.  Law  Reg.  469. 

MiNSHALL,  C.  J.  The  suit  below  was  an  action  by 
Shields,  a  small  boy,  prosecuted  by  his  next  friend,  against 
The  Pittsburgh,  Cincinnati  &  St.  Louis  Railway  Company  for 
an  injury  caused  by  the  explosion  of  a  torpedo,  wantonly  and 
negligently  left  on  its  track  by  one  of  its  servants,  at  a  point 
where  the  children  and  inhabitants  living  along  the  line  of 
the  track,  were  daily  in  the  habit  of  passing  with  the  knowl- 
edge and  acquiescence  of  the  company.  The  torpedo,  a  dan- 
gerous instrument,  used  by  the  company  as  a  signal  in  the 
operation  of  its  road,  was  picked  up  by  a  companion  of  the 
plaintiff,  carried  some  distance  away  and  caused  to  explode 
by  one  of  them  hitting  it.  They  were  ignorant  of  its  char- 
acter, and  at  the  time,  trying  to  satisfy  their  curiosity  about 
it.  The  same  accident  caused  the  injury  for  which  the  orig- 
inal action  in  Harriman  v.  Railroad  Company,  46  Ohio  St. 
11,  was  brought,  the  judgment  in  which  was  reversed  by  this 
court,  for  error  in  sustaining  a  demurrer  to  the  petition ;  and 
the  petition  in  the  Harriman  case  is  substantially  the  same 
as  in  this  case. 

After  the  decision  in  the  Harriman  case,  the  defendant 
below  died  an  answer  in  this  case,  the  second  defense,  of 
which  and  to  which  a  demurrer  was  sustained,  is  as  follows : 

*•  The  defendant,  for  its  second  defense,  says,  that  it  car- 
ries upon  its  trains  signal  torpedoes  to  be  used  in  addition  to 
its  regular  signals,  when,  from  fog  or  other  cause,  the  other 
signals  cannot  be  seen  or  relied  upon,  and  that  if  said  torpe- 


Digitized  byLjOOQlC 


JANUARY  TERM,  1890.  891 

Railway  v.  Shields. 

do  was  placed  upon  the  track  as  alleged  in  said  amended  pe- 
tition, by  the  employees  of  this  defendant  (a  fact  which 
defendant  wholly  denies),  that  then  said  employees  placed 
the  same  npon  the  track,  at  a  time  and  place  in  broad  day- 
light, when  and  where  there  was  no  necessity  for  the  use 
thereof,  or  of  any  signals  of  any  kind  whatsoever,  and  that 
said  use  was  without  the  knowledge  or  consent  or  authority, 
express  or  implied,  of  the  defendant ;  was  against  and  contra- 
ry to  its  rules  and  regulations,  as  said  employees  weU  knew, 
and  that  said  torpedo  was  so  used  by  them  outside  and  be- 
yond the  scope  of  their  employment,  and  in  no  wise  con- 
nected with  the  control,  management  or  operation  of  said 
train  of  cars  or  railroad,  and  was  so  placed  for  the  accom- 
plishment of  an  independent  and  wrongful  purpose  of  their 
own,  in  this,  to  wit :  that  said  employees,  or  one  of  them, 
while  said  train  was  taking  water  at  said  water-tank,  for  the 
purpose  of  having  sport  withrsome  lady  passengers  who  were 
upon  said  train,  took  torpedoes  from  the  place  where  kept 
on  said  train,  and  without  the  knowledge  of  said  lady  pas- 
sengers, with  whom  said  employees  were  well  acquainted, 
placed  the  same  upon  the  iron  rails  of  the  track,  in  front  of 
the  wheels  of  the  caboose  in  which  said  lady  passengers  were 
riding,  with  the  intention  to  frighten  them  by  the  sudden 
and  unexpected  explosion  of  said  torpedoes,  which  would 
result  with  a  loud  noise  by  the  passage  of  the  caboose  over 
them ;  when  said  train  started  forward,  one  of  said  torpedoes 
failed  to  explode,  and  was  found  as  stated  in  said  amended 
petition." 

The  sustaining  of  the  demurrer  to  this  defense  is  assigned 
for  error.  There  is  also  an  exception  to  the  ruling  of  the 
court  in  refusing  to  charge  as  requested.  But  this  ruling 
need  not  be  noticed,  as  it  presents  simply  the  same  question 
as  is  presented  by  the  demurrer  to  the  answer. 

It  would  seem  that  the  question  raised  by  this  defense, 
was  presented  by  the  demurrer  to  the  petition  in  the  Harri- 
man  ease,  and  determined  by  the  decision  of  this  court  there- 
in. The  fourth  proposition  of  the  syllabus  being,  in  substance, 
that  the  railroad  company  was  liable  for  the  negligence  of  its 
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servant,  in  placing  and  leaving  the  torpedoes  on  its  track  at 
a  point  where  the  public,  including  children,  were  permitted 
to  pass,  '^notwithstanding  such  negligent  acts  of  the  servant 
wei'e  wanton,  reckless  and  needless." 

But  the  counsel  for  the  plaintiff  in  error  think  that  it  was 
not,  and  claim  that  there  is  clear  error  in  the  case  for  the 
reason,  that  the  act  of  the  conductor  in  placing  the  torpedoes 
on  the  track,  was  a  mere  caprice  of  lus  own,  outside  of  his 
employment  as  a  servant,  and  contrary  to  the  rules  of  the 
company ;  and  that,  therefore,  the  company  is  not  liaUe. 

We  do  not  adopt  this  view,  and  shall  show  that  the  negli- 
gence of  the  conductor  in  this  regard,  though  wanton  and 
contraiy  to  the  rules  of  the  company,  occurred  within  his  em- 
ployment, and  is,  therefore,  imputable  to  the  company. 

The  law  requires  of  persons  having  in  their  custody  instru- 
ments of  danger  that  they  should  keep  them  with  the  utmost 
care.  1  HiUiard  on  Torts,  8  ed.,  127.  '^  Sometimes,"  says 
Pollock,  '^  the  term  '  consummate  care '  is  used  to  describe  the 
amount  of  caution  required,  but"  he  says,  ^4t  is  doubtful 
whether  even  this  is  strong  enough.  At  least,  we  do  not 
know  any  English  case  of  this  kind  (not  falling  under  some 
recognized  head  of  exception)  where  unsuccessful  diligence 
on  the  defendant's  part  was  held  to  exonerate  him."  Pollock 
on  Torts,  407.    See  also,  Wharton  on  Negligence,  §  851. 

And,  it  stands  to  reason,  that  one  charged  with  a  duty  of 
this  kind  cannot  devolve  it  upon  another,  so  as  to  exonerate 
himself  from  the  consequences  of  injury  being  caused  to  others 
by  the  negligent  manner  in  which  the  duty  in  regard  to  the 
custody  of  such  an  instrument  may  be  performed.  Speaking 
of  the  absolute  duty  imposed  by  statute  in  certain  cases,  and, 
also,  of  the  duties  required  by  common  law  *'of  common  carri- 
ers, of  owners  of  dangerous  animals  or  other  things  involving, 
by  their  nature  or  position,  special  risk  or  harm  to  neighbors," 
Pollock  observes,  **'  the  question  is  not  by  whose  hand  an  un- 
successful attempt  was  made,  whether  that  of  the  party  him- 
self, of  his  servant,  or  of  an  *  independent  contractor,'  but 
whether  the  duty  has  been  adequately  performed  or  not." 
Pollock  on  Torts,  64. 
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We  in  no  way  limit,  nor  question  the  soundness  of  the 
general  rule,  whioh  exonerates  the  master  from  liability  for 
the  acts  of  his  servant  done  outside  of  his  employment.  What 
has  been  stated  is  strictly  within  the  reason  and  principle  of 
the  rule,  which  is,  that  whatever  the  servant  is  entrusted  by 
the  master  to  do  for  him,  must  be  done  with  the  same  care 
and  prudence  that  would  be  required  of  the  master,  acting  in 
that  regard  for  himself;  if  it  be  the  custody  of  dangerous  in- 
struments, he  must  observe  the  utmost  care. 

The  inability  of  the  master  to  shift  the  responsibility  con- 
nected with  the  custody  of  dangerous  instruments,  employed 
in  his  business,  from  himself  to  his  servants  entrusted  with 
their  use,  is  analogous  to,  and  may  be  said  to  rest  upon  the 
same  principle,  as  that  which  disenables  him  from  shifting  to 
an  independent  contractor,  liability  for  negligence  in  the  per- 
formance of  work  that  necessarily  tends  to  expose  others  to 
danger,  unless  the  work  is  carefully  guarded.  It  seems  by  the 
great  weight  of  authority  and  reason  that  this  cannot  be  done. 
See  Railroad  dympany  v.  Morey^  47  Ohio  St.  207,  and  cases 
there  cited.  Also,  see,  Lawrence  v.  Shipman^  89  Conn.  586, 
589;  and  Cooley  on  Torts,  2d  ed.,  644,  646. 

And  the  relation  of  master  and  servant  and  ^that  of  em- 
ployer and  independent  contractor,  are,  in  this  regard,  treated 
in  one  view  by  Pollock  in  his  work  on  Torts,  as  wiU  appear 
from  consultiDg  his  work  at  page  64. 

Now,  in  this  case,  it  must  be  observed,  that  the  duty  en- 
trusted by  the  railway  company  to  the  conductor  in  regard 
to  these  torpedoes  was,  ^ot  only  to  iMe  them  as  signals  with 
the  requisite  care  and  caution,  but  to  observe  like  care  and 
caution  in  the  custody  of  them,  when  not  in  use.  The  ser- 
vant's custody  of  them,  when  not  in  use,  was  as  much  a  part 
of  his  employment,  as  was  the  use  of  them  as  signals  when 
required.  In  taking  them  from  the  place  where  they  were 
carried  when  not  in  use,  and,  in  mere  caprice,  placing  them  on 
the  track  for  the  purpose  of  frightening  the  ladies,  he  was  not, 
it  is  true,  within  his  employment  as  to  the  use  of  them ;  but,  in 
so  doing,  he  violated  the  duties  connected  with  his  employment 
as  the  custodian  of  them,  and  thereby  made  his  master  liable 
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for  the  consequences  of  his  neglect,  in  the  same  manner,  and 
to  the  same  extent,  as  if  it  had  been  done  bj  the  company 
itself. 

It  is  necessaiy  in  this,  and  in  all  similar  cases,  to  distin- 
guish between  the  departure  of  a  servant  from  the  employ- 
ment of  the  master,  and  his  departure  from,  or  neglect  of,  a 
duty  connected  with  that  employment.  A  servant  may  de- 
part from  his  employment  without  making  his  master  liable 
for  his  negligence  when  outside  the  employment  of  the  mas- 
ter ;  and  he  so  departs  whenever  he  goes  beyond  the  scope 
of  lus  employment  and  engages  in  affairs  of  his  own.  But 
he  cannot  depart  from  the  duty  entrusted  to  him,  when  that 
duty  regards  the  rights  of  others  in  respect  to  the  employ- 
ment of  dangerous  instruments  by  the  master  in  the  prose- 
cution of  his  business,  without  making  the  master  liable  for 
the  consequences ;  for  the  first  step  in  that  direction  is  a 
breach  of  the  duly  entrusted  to  him  by  the  master,  and  his 
negligence  in  this  regard  becomes  at  once  the  negligence  of 
the  master ;  otherwise  the  duty  required  of  the  master  in 
respect  to  the  custody  of  such  instruments  employed  in  his 
business,  may  be  shifted  from  the  master  to  the  servant, 
which  cannot  be  done  so  as  to  exonerate  the  master  from  the 
consequences  of  a  neglect  of  the  duty. 

To  better  illustrate  the  ground  of  this  distinction,  we  may, 
for  example,  suppose  a  servant,  with  others  under  his  con- 
trol, employed  with  a  construction  train  repairing  the  track 
of  his  master.  He  may,  for  a  time,  quit  his  employment, 
and,  with  his  men,  go  off  on  affairs  of  his  own.  Whilst  thus 
out  of  the  master's  employment,  he  may  build  a  fire,  which, 
through  his  negligence,  may  consume  the  property  of  an- 
other ;  and,  in  the  meantime,  loss  of  life  and  property  may 
result  from  a  collision  with  the  train  negligently  left  stand- 
ing on  the  track.  Now  whilst,  as  has  been  held,  the  master 
would  not  be  liable  for  the  loss  resulting  from  the  fire,  be- 
cause the  act  was  done  outside  the  servant's  employment, 
(^Morier  v.  Railway  Company^  81  Minn.  861,)  yet  it  is  equally 
certain  that,  for  the  loss  occasioned  by  the  servant's  negli- 
gence in  leaving  the  train  on  the  tittck,  the  master  would  be 
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liable  in  damages ;  for  the  plain  reason  that,  in  abandoning 
the  custody  of  the  train,  he  was  guilty  of  negligence  in  the 
employment  of  the  master,  whilst,  in  building  the  fire,  he 
was  not. 

That  what  was  done  by  the  conductor  contravened  the 
purpose  and  instructions  of  the  company,  in  regaixl  to  the 
use  of  these  torpedoes,  does  not  vary  its  liability  for  the  neg- 
ligence of  the  conductor  in  the  custody  of  them.  In  dis- 
cussing the  master's  liability  for  his  servant,  it  is  said  by 
Professor  Wharton,  ^^  It  is  not  necessary,  in  order  to  make 
the  master  liable,  that  there  should  be  specific  directions  as 
to  the  particular  act.  It  is  enough  if  the  general  relation  of 
master  and  servant,  within  the  range  of  such  act,  exists. 
The  question  is  simply  whether  the  wrong  inflicted  was  in- 
cidental to  the  discharge  of  the  servant's  functions.  It  may 
have  been  capricious.  It  may  have  contravened  the  master's 
purposes  or  directions.  But  a  master  who  puts  in  action  a 
train  of  servants,  subject  to  all  the  ordinary  defects  of  human 
nature,  can  no  more  escape  liability  for  injury  caused  by 
such  defects,  than  can  a  master,  who  puts  machineiy  in  mo- 
tion, escape  liability,  on  the  ground  of  good  intentions,  for 
injury  accruing  from  defects  of  machinery.  Out  of  the  ser- 
vant's orbit,  when  he  ceases  to  be  a  servant,  his  negligences 
are  not  imputable  to  the  master.  But  within  that  orbit, 
they  are  so  imputable,  whatever  the  master  may  have  meant." 
Wharton  on  Negligence,  §  160 ;  see,  also.  Wood  on  Master 
and  Servant,  §  288 ;  and  Cooley  on  Torts,  682  (539*). 

The  custody  of  these  torpedoes  was  within  the  8ervant'8\ 
orbit.  Negligently  leaving  them  on  the  track  was  a  negli- 
gence within  that  orbit,  and  therefoi'e  imputable  to  the  mas- 
ter. If  a  master  has  a  duty  to  perform  and  intrusts  it  to  a 
servant,  who  disregards  it  to  the  injury  of  another,  it  is  im- 
material, so  far  as  the  liability  of  the  master  is  concerned, 
with  what  motive  or  for  what  purpose,  the  servant  neglects 
the  duty.  This  is  illustrated  by  the  case  of  Wood  v.  BaU 
rocul  Company^  17  N.  Y.  862,  which  was  an  action  against 
the  company  for  failure  to  cany  the  plaintiff  to  her  destina-  / 
tion  with  reasonable  dispatch.     The  delay  was  caused  by  the 
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willf  ol  act  of  the  conductor  in  wrongfully  detaining  the  train 
at  a  station ;  and  which  the  defendant  claimed  exonerated  it 
from  liability.  But  the  court  held  otherwise ;  it  being  ob- 
served, among  other  things,  in  the  opinion,  that  ^^  The  obli- 
gation to  be  performed  was  that  of  the  master,  and  delay  in 
performance,  from  intentional  violation  of  duty  by  an  agent, 
is  the  negligence  of  the  master." 

We  do  not  see  that  this,  in  any  way,  conflicts  with,  the  de- 
cision in  Railroad  Company  v.  Wetmore^  19  Ohio  St.  110. 
There  the  plaintiff  got  into  a  quarrel  with  the  baggage- 
master  of  the  company  about  checking  his  baggage ;  and, 
under  the  influence  of  anger,  the  latter  struck  the  plaintiff 
with  a  hatchet,  and  it  was  held  that  the  company  was  not 
liable  for  the  injury.  A  hatchet  is  not  an  instrument  of 
danger,  within  the  rule  above  stated — ^it  includes  only  such 
instrujnents  as  are  such  wiliiin  themselves.  The  danger  of 
a  hatchet  is  in  the  hand  and  spirit  of  the  man  who  may  use 
it.  If,  in  this  case,  the  instrument  left  on  the  track  had  been 
a  hatchet,  the  company  would  not  have  been  liable  to  a  child 
who  might  afterwards  have  picked  it  up  and  been  injured 
by  it.  For  the  company  would  have  been  under  no  such 
duty  as  to  its  custody,  as  it  w$U3  under  in  regard  to  this  dan- 
gerous explosive. 

Judgment  affirmed. 


Gay,  Ex'r'x,  v.  Davby  bt  al. 
Xofidtord  and  tenani^-DetitrueWm  qf  premiseB  by  fire^Paifmeni  <tf  rent, 

I.  Where  a  case  triable  by  a  jury  is  submitted  to  the  court,  and  a  motion 
for  a  new  trial  on  the  ground  that  the  finding  of  the  court  is  against  the 
weight  of  the  evidence,  is  overruled,  if  neither  party  is  entitled  to  judg- 
ment on  the  pleadings,  and  there  is  no  agreed  statement  or  finding  of 
facts,  a  reviewing  court  in  reversing  judgment  because  the  court  below 
erred  in  so  overruling  the  motion  for  a  new  trial,  should  remand  the 
case  for  a  new  trial,  and  it  Is  error  in  the  reviewing  court  to  render  a 
final  judgment  in  the  case. 
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2.  Under  section  4113  of  the  Revised  Statutes— providing  that  the  lessee  of 
any  buildingi  after  it  has,  without  fault  or  neglect  on  his  part,  been 
destroyed  or  so  injured  by  the  elements,  or  other  cause,  as  to  be  unfit 
for  occupancy,  shall  not  be  liable  to  pay  rent  to  the  lessor  or  owner 
thereof— a  surrender  of  the  leased  premises  is  a  condition  annexed  to 
the  release  of  the  obligation  to  pay  rent,  and  is  necessary  to  give  the 
lessee  the  benefit  of  the  relief  provided  for  by  the  statute. 

(Decided  June  17,  ISOa) 

Ebbob  to  the  District  Court  of  Hamilton  county. 
The  case  is  stated  in  the  opinion  of  the  court. 

H.  P.  Hoyd^  for  plaintiff  in  error. 

1.  To  secure  the  benefit  of  section  4II89  of  the  Revised 
Statutes,  it  is  necessary  for  the  tenant  to  surrender  the  prem- 
ises to  the  landlord.  John$on  v.  Oppenheiniy  66  N.  Y.  280 ; 
WUiard  v.  Qas  Coal  Co.,  41  Ohio  St.  662. 

2.  The  landlord's  entry  upon  the  premises  to  rebuild,  with 
the  full  knowledge  and  tacit  consent  of  his  tenant,  was  not 
an  eviction.  Weiffh  et  al.  v.  Meyers,  64  Gra.  760 ;  Perry, 
AdmW,  V.  Wall,  68  Ga.  70;  LetUce  v.  Honnold,  68  IlL  885 
Lynch  V.  Baldwin,  89  111.  218 ;  Hayner  v.  Smith,  68  HI.  480 ; 
Caster  v.  Mendersan,  2  Q.  B.  578 ;  Petter$on  v.  JSdmensan,  5 
Harrington,  872;.  Sandbacher  v.  Diek,  51  How.  Pr.  618; 
Praude  v.  Hollis,  1  B.  &  C.  8. 

But  no  defense  of  eviction  was  pleaded,  and  it  was  not  com- 
petent for  the  defendant  to  prove  an  eviction.  J^tei  v.  Irvine, 
18  Ohio  St.  288 ;  Mving  v.  McNairy,  20  Ohio  St.  816 ;  Bridge 
Co.  V.  Sargent,  27  Ohio  St  288. 

Jordan  ^  Jordane,  for  the  defendants  in  error. 

1.  There  is  no  covenant  in  the  lease  requiring  Gay  to  re- 
build. He  could  rebuild,  or  not,  at  his  pleasure.  There  was 
no  mutuality  in  the  contract  in  this  regard.  Mutuality  of 
obligation  is  necessary  in  every  contract.  Schmidt  v.  Pettit, 
1  McArthurs'  Rep.  179. 

2.  The  lease  was  not  for  the  entire  building,  and  the 
grounds  in  connection  therewith.     The  entire  building,  in- 
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eluding  the  premises  leased  to  Davey  &  Allen,  were  destroyed 
by  fire.  It  is  well  settled  that  where  a  lease  contains  no 
covenant  to  the  contrary,  destruction  of  the  subject  matter 
of  the  demise,  will  terminate  the  lease.  Gravei  v.  Ber- 
dan,  26  N.  T.  498 ;  Eilliard  v.  Qob  Coal  Co.,  41  Ohio  St. 
662 ;  Womak  v.  MeQurry,  28  Ind.  108 ;  Wintan  v.  ComUh, 
5  Ohio  477;  AinwoHh  v.  RiU,  38  Gal.  89;  Alexander  v. 

Dorsey,  12  6a. ;  Kerr  v.  Merchant^ 9  Exchange,  8  Edward's 

Ch.  815;  McMSUan  v.  Solomon,  42  Ala.  866;  Morgan  v. 
Lambert,  8  Barr  444;  StockweU  v.  Hunter,  11  Met.  448; 
Shatvmia  v.  Brooklyn,  118  Mass.  126 ;  Taylor  on  Landlord 
and  Tenant,  sec.  620. 

8.  The  defendants  in  error  are  released  by  the  terms  of 
section  4118,  Revised  Statutes.  Johnson  v.  Oppenheim,  66 
N.  Y.  280. 

DiCKMAN,  J.  On  the  7th  day  of  July,  A.  D.  1879,  James 
P.  Gay  leased  to  John  R.  Davey  and  A.  B.  Allen,  the  de- 
fendants in  error,  certain  premises  in  the  city  of  Cincinnati 
for  the  term  of  three  years  from  that  day,  the  lessees  to  have 
the  privilege  of  a  further  term  of  two  years,  commencing 
with  the  7th  day  of  July,  1882.  The  premises — used  for 
manufacturing  purposes — ore  described  as  situated  in  the  city 
of  Cincinnati,  being  three  rooms  on  the  front  of  the  first,  sec- 
ond and  third  floors  of  James  P.  Gay's  main  building  front- 
ing on  the  north  side  of  New  street,  and  the  room  in  the  third 
story  of  the  addition  to  the  main  building;  also  a  strip  of 
ground  lying  on  the  west  side  of  the  main  building,  being 
twelve  feet  in  width  on  the  north  side  of  New  street,  and 
running  back  the  same  width  to  the  building  described  as 
the  addition  to  the  main  building,  the  lessor  to  erect  a  one- 
story  brick  office  twelve  feet  by  sixteen  feet  adjoining  the 
southwest  corner  of  the  building  on  New  street,  for  occu- 
pancy by  the  lessees. 

As  rent,  the  lessees  were  to  pay  during  the  term  of  three 
years,  the  sum  of  $126  per  month,  payable  monthly,  commenc- 
ing on  the  7th  day  of  August,  1879,  and  on  the  7th  day  of 
each  and  every  month  thereafter  during  such  term. 
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The  entire  building  including  the  apartments  leased  to 
Davey  and  Allen,  was  destroyed  by  fire  on  the  11th  day  of 
December,  1880,  but  was  rebuilt  by  the  lessor,  and  was  ready 
for  occupancy  in  the  early  part  of  January,  1881.  When 
the  building  was  restored,  the  lessees  declined  to  pay  rent 
from  the  time  of  restoration,  and  the  lessor  commenced  suit 
in  the  Superior  Court  of  Cincinnati  to  recover  the  rent  from 
January  7, 1881,  to  May  7, 1881. 

The  lessees  set  up  in  defense,  that  by  the  terms  and  pro- 
visions  of  the  lease  under  which  they  had  occupied  the  prem- 
ises, it  was  stipulated,  that  if  the  occupied  premises  were 
destroyed  or  rendered  untenantable  by  fire  or  unavoidable 
accidant,  they  were  not  to  be  required  to  pay  any  rent  there- 
after ;  that  the  premises  were  totally  destroyed  on  the  11th 
day  of  December,  1880 ;  that  they  did  not  use,  occupy  or  en- 
joy the  premises  at  any  time  thereafter;  that  the  premises 
were  destroyed  without  any  default  or  neglect  on  their  part ; 
and  that  the  lessees  thereupon  surrendered  possession  of  the 
premises  to  the  lessor. 

The  lessor,  in  reply,  denied  that  the  premises  included  in 
the  lease  were  totally  destroyed  by  fire,  and  alleged  that 
there  was  only  a  partial  destruction  of  the  same — ^the  brick 
office  not  being  materially  injured  and  continuing  tenantable ; 
and  further  denied  that  the  premises  were  ever  surrendered 
to  the  lessor  by  the  lessees. 

The  lease  contained  the  covenant :  ^^  That  said  lessees  will 
pay  said  rents,  in  manner  aforesaid,  except  said  premises 
shall  be  destroyed  or  rendered  untenantable  by  fire  or  un- 
avoidable accident." 

Before  the  trial,  the  death  of  the  plaintiff  was  suggested, 
and  it  was  ordered  that  the  action  be  revived  in  the  name  of 
Sarah  E.  Gay,  the  plaintiff  in  error,  as  executrix  of  the  last 
will  and  testament  of  James  P.  Gay,  deceased. 

On  the  trial,  a  jury  being  waived,  the  court,  upon  the  tes- 
timony, found  in  favor  of  the  plaintiff,  and  entered  judgment 
for  the  amount  claimed,  with  interest  and  costs.  The  de- 
fendants thereupon  filed  their  motion  to  set  aside  the  judg- 
ment, and  for  a  new  trial,  mainly  on  the  ground  that  the 
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finding  of  the  court  was  against  the  weight  of  the  evidence, 
which  motion  the  court  oyerruled,  ihe  defendants  excepted, 
and  by  bill  of  exceptions  placed  all  the  testimony  on  the 
record.  The  defendants,  on  petition  in  error  in  the  district 
court,  assigned  for  error,  that  the  judgment  rendered  by  the 
superior  court  was  against  the  weight  of  the  evidence,  and 
that  the  superior  court  erred  in  overruling  their  motion  for 
a  new  trial.  The  district  court  reversed  the  judgment  of  the 
superior  court,  and  proceeding  to  render  such  judgment  as 
it  considered  that  court  should  have  rendered,  rendered  a  final 
judgment  for  the  lessees,  John  R.  Davey  and  A.  B.  Allen, 
and  dismissed  the  action  of  Sarah  E.  Gay,  executrix.  By 
this  proceeding,  it  is  sought  to  reverse  the  judgment  of  re- 
versal, as  also  the  final  judgment  rendered  by  the  district 
court. 

Material  facts  necessary  to  sustain  a  judgment  were  in 
issue  between  the  parties.  The  main  ground  upon  which 
the  defendants  predicated  their  motion  to  set  aside  the  judg- 
ment and  for  a  new  trial,  was,  that  the  finding  of  the  court 
was  against  the  weight  of  the  evidence.  When  the  review- 
ing court  reversed  the  judgment  of  the  court  below  for  error 
in  overruling  such  motion,  the  only  judgment  which  should 
have  been  rendered  after  reversal  was,  to  grant  a  new  trial, 
as  moved  for  in  the  trial  court.  The  case  in  the  district 
court  was  not  one  for  a  final  judgment.  The  lessees  were 
not  entitled  to  judgment  on  the  pleadings.  There  was  no 
agreed  statement  of  facts,  and  no  finding  of  facts  by  the 
court  to  which  the  case  had  been  submitted  on  the  evidence ; 
and  it  was  a  case  in  which  the  right  existed  to  demand  a , 
jury.  For  aught  appearing  to  the  contrary,  upon  remanding 
the  case  for  further  proceedings,  any  unavoidable  defect  in 
the  evidence,  on  the  hearing  before  the  court,  might,  in  fur- 
therance of  justice,  have  been  supplied  in  a  second  trial. 
We  are  of  the  opinion  therefore,  that  in  reversing  the  judg- 
ment of  the  superior  court,  the  district  court  erred  in  render- 
ing final  judgment  for  the  lessees  Davey  and  Allen^  instead 
of  remanding  the  case  for  a  new  trial.    See  JEmery^i  Sons  v. 
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National  Bar^,  25  Ohio  St.  860 ;  MUler  y.  SuUivan,  26  Ohio 
St.  689 ;  Stivers  r.  Borden,  20  Ohio  St.  282. 

In  remanding  the  cause  for  further  proceedings,  there  are 
legal  principles  that  claim  consideration.  Where  the  tenant 
who  expressly  covenants  to  pay  rent,  has  not  protected  him- 
self b}^  a  saving  clause  in  the  lease,  the  proposition  is  gen- 
erally true,  that  he  will  be  bound  to  continue  the  payment 
of  rent  after  the  destruction  of  the  tenement  by  fire  or  una- 
voidable accident,  and  will  have  no  relief  against  such  ex- 
press covenant.  Having  by  his  own  contract  created  a  duty 
or  charge  upon  himself,  he  will  be  bound  to  make  it  good, 
'  notwithstanding  any  accident  or  inevitable  necessity ;  be- 
cause, against  such  casualty  he  might  have  provided  by  his 
own  contract,  if  he  had  thought  proper  to  do  so.  Idnn  v. 
JiosM,  10  Ohio  412.       ^ 

But  under  the  facts,  as  it  is  claimed  they  exist,  the  de- 
fendants in  error  insist,  that  they  are  discharged  from  the 
payment  of  rent  by  the  stipulation  in  the  lease  that,  if  the 
premises  occupied  by  them  should  be  destroyed,  or  made  un- 
tenantable by  fire  or  unavoidable  accident,  they  were  ndt 
thereafter  to  be  required  to  pay  rent.  If  the  lease  had  con- 
tained a  covenant  on  the  part  of  the  lessor  to  rebuild  the 
premises  if  destroyed,  and  he  had  rebuilt  in  accordance  with 
his  covenant,  the  stipulation  would  not  discharge  the  lessees 
from  liability  to  pay  rent.  But,  the  lessor  was  under  no  ob- 
ligation  to  rebuild,  and  the  rights  of  his  tenants  secured  by 
stipulation  in  the  lease,  and  accruing  immediately  upon  the 
destruction  of  the  premises  by  fire,  were  not  to  be  kept  in 
abeyance  by  the  contingency  of  the  lessor's  concluding  to  re- 
build. If  howQver,  after  the  building  was  burned,  the  owner 
was  requested  and  induced  by  the  lessees  to  rebuild  for  the 
lessee's  use  and  occupation,  they  could  not  justiy  avoid  the 
payment  of  rent,  after  the  building  had  been  restored  to  its 
former  condition. 

Furthermore,  it  is  contended  in  behalf  of  the  defendants 
in  error,  that  they,  are  relieved  from  the  payment  of  rent  un- 
der section  4118  of  the  Revised  Statutes.  That  section  reads 
as  follows :  ^'  The  lessee  of  any  building  which,  without  any 
Vol.  xlvii. — 26 
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fault  or  neglect  on  his  part,  is  destroyed  or  so  injured  by  the 
elements,  or  other  cause,  as  to  be  unfit  for  occupancy,  shall 
not  be  liable  to  pay  rent  to  the  lessor  or  owner  thereof,  after 
such  destruction  or  injury,  unless  otherwise  expressly  pro- 
vided by  written  agreement  or  covenant ;  and  the  lessee  shall 
thereupon  surrender  possession  of  the  premises  so  leased." 

The  obvious  design  of  tliis  statutoiy  provision  is,  to  relieve 
from  hardship  the  tenant  who  has  inadvertently  neglected  to 
protect  himself  by  express  covenant  in  his  lease,  against  the 
necessity  of  paying  rent,  after  the  leased  premises  have  been 
destroyed  by  fire  or  other  casualty.  But,  to  secure  the  bene- 
fit of  die  statute,  the  tenant  must  surrender  or  yield  up  all  - 
that  remains  of  the  premises  embraced  in  the  lease,  without 
any  purpose  or  intention  of  resuming  possession  thereof. 
The  legislature  has  absolved  the  tenant  from  an  onerous  ob- 
ligation, but  the  burden  is  remaved  only  Upon  his  compliance 
with  the  statutory  condition.  The  statute,  in  case  the  build- 
ings are  destroyed,  does  not  clothe  the  landlord  with  the 
power  of  terminating  the  lease,  and  if  the  tenant  alone  is  to 
have  the  option  of  so  doing,  and  may  be  discharged  from  the 
obligation  to  pay  rent,  he  must  give  up  the  possession  and 
control  of  the  premises  to  him  who  is  entitled  to  the  reversion. 
If  he  woulcT  preserve  the  lease  in  full  force,  and  avail  himself 
of  its  advantages,  he  must  also  bear  any  incidental  hardship 
that  may  arise  during  its  continuance.  The  clause  in  the 
statute  for  surrendering  possession  of  the  premises  would  be 
without  significance,  if  not  construed  as  qualifying  the  pro- 
vision for  a  release  of  the  tenant  from  the  payment  of  rent. 

In  Johnson  v.  Oppenheimj  55  N.  Y.  280,  the  court  of  appeals, 
in  construing  chapter  845  of  the  New  York  Laws  of  1860, 
which  is  substantially  the  same  as  the  statute  of  Ohio,  in  pari 
materia^  say : 

^'  The  act  provides  that,  upon  the  destruction  or  injury  of 
leasehold  buildings  so  that  the  same  are  untenantable,  the 
tenant  shall  not  be  liable  or  bound  to  pay  rent,  and  that  he 
may  thereupon  quit  and  surrender  the  possession  of  the  prem- 
ises. The  tenancy  is  not  made  absolutely  to  cease,  except  at 
the  option  of  the  tenant.    He  is  relieved  from  his  obligation* 
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if  he  chooses  to  avail  himself  of  the  provisions  of  the  act,  or 
he  may  perform  the  covenants  of  his  lease  and  retain  the  ben- 
efit of  it;  but  he  cannot  have  the  benefit  of  the  law,  and,  at 
the  same  time,  repudiate  its  obligations.  If  he  elects  absolu- 
tion from  its  obligations,  the  act,  by  necessary  implication, 
imposes  as  a  condition  the  surrender  of  the  premises." 

Such,  is  manifestly  the  correct  interpretation  of  the  statute. 
But  it  is  contended  the  rule  is  well  settled,  that,  in  the  ab- 
sence of  covenant,  when  the  subject-matter  of  the  demise  is 
destroyed  by  fire  or  other  casualty — as  a  house,  where  the 
land  on  which  it  rests  is  not  rented,  or  apartments  in  the 
house,  whether  for  purposes  of  trade  or  otherwise — the  de- 
struction of  the  building  terminates  the  relation  of  landlord 
and  tenant,  and  there  is  nothing  left  to  surrender  to  the  owner 
or  lessor.  While  this  may  be  a  correct  statement  of  the  gen- 
eral principle,  the  contract  dt  lease,  in  the  case  at  bar,  was 
entire,  and  embraced  not  only  the  rooms  in  the  destroyed 
building,  but  also  the  one-etory  brick  office,  and  the  strip  of 
ground  lying  on  the  west  side  of  the  main  building.  If,  there- 
fore, the  building  was  totally  destroyed  by  fire,  and  a  surren- 
der of  the  leased  rooms  became  impossible,  it  could  not  be  so 
said  of  the  office  and  strip  of  ground,  if  the  lessees,  after  the 
fire,  continued  to  use  and  occupy  the  same  until  the  building 
was  restored  and  ready  for  occupancy;  As  to  those  portions 
of  the  demised  premises  that  were  not  destroyed,  and  re- 
mained tenantable,  there  was  no  apparent  obstacle  in  the  way 
of  a  suiTcnder  as  contemplated  in  the  statute. 

The  final  judgment  in  favor  of  Davey  and  Allen  should 
be  reversed,  and  cause  remanded. 

Judgment  accordingly. 
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68    IOqI  StBAWK  V.  COIOOSSIONBRS. 

County  8urveyor9^PrivaUwrveyBby—WTien  County  not  liable  ther^or, 

A  oounty  surveyor  who  makes  a  survey  for  a  private  Individual,  upon  an 
employment  by  him,  and  records  the  same  without  its  being  submitted 
to  the  county  commissioners  and  found  by  them  to  be  worthy  of  pres- 
ervation, does  not  thereby  acquire  a  valid  claim  against  the  oounty,  to 
be  paid  for  making  such  record. 

(Decided  June  17, 189a) 

EltBOB  to  the  Circuit  Court  of  Columbiana  county. 

John  B.  Strawn,  the  plaintiff  in  error,  was  surveyor  of 
Columbiana  county,  Ohio,  from  January  1, 1875,  to  January 
1, 1884 ;  and  in  July,  1885,  after  his  official  term  had  expired, 
he  presented  to  the  commissioners  of  the  county  the  follow- 
ing account : 

Salbm,  Colwnbiana  Oo.^  0.,  July  6, 1885. 

Columbiana  County,  Ohio, 

To  J.  B.  Strawn,  Dr. 

To  services  as  County  Surveyor  for  recording  and  index- 
ing surveys  as  prescribed  by  statutes  regulating  the  same : 
To  recording  527  surveys,  estimating  each  of  said 

surveys  to  contain  6  lines,  at  75  cts.  .  .  $895.25 
To  recording  lines  additional,  as  found  in  said  527 

surveys,  and  aggregating,  after  allowing  6  lines  to 

each  survey,  2628  lines  at  5  cts 181.40 

To  recording  84,740  words  and  figures,  at  6  cts.  per 

100 '  .        .    20.84 

To  indexing  1,190  names,  at  10  cts.  each      .        .       119.00 


9666.49 
To  interest  from  January  20, 1884. 

The  services  mentioned  in  this  account  were  rendered  by 
him  during  his  term  of  office,  and  after  section  1178,  Revised 
Statutes,  was  amended  in  1881.    78  Ohio  Laws,  286. 
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The  commissioners  rejected  the  account,  whereupon  the 
plaintiff  in  error  appealed  from  the  order  of  rejection  to  the 
court  of  common  pleas,  where  a  trial  was  had  and  judgment 
rendered  in  his  favor  for  the  full  amount  of  his  claim. 

The  court  of  common  pleas  having  stated,  separately,  its 
findings  of  fact  and  conclusions  of  law,  the  case  was  taken 
to  the  circuit  court  by  the  commissioners,  where  the  judg^ 
ment  of  the  court  of  common  pleas  was  reversed,  in  as  far  as 
it  permitted  a  recovery  for  recording  surveys,  and  affirmed 
to  the  extent  that  it  allowed  a  recovery  for  indexing.  There- 
upon the  plaintiff  in  error  brought  the  proceeding  to  reverse 
that  part  of  the  judgment  of  the  circuit  court  which  denied 
his  right  to  compensation  for  recording  private  surveys. 

J.  A.  Ambler  and  B.  3.  Ambler^  for  plaintiff  in  error. 
WaUaeej  BiUingdey  ^  Taylor^  for  defendants  in  error. 

Bbadbttby,  J.  The  findings  of  fact  made  by  the  court  of 
common  pleas  show  that  the  plaintiff  in  error  seeks  to  recover 
compensation  for  recording  unofficial  surveys  made  by  him 
while  he  was  county  surveyor,  not  for  the  county  on  its  em- 
ployment, nor  recorded  on  the  order  of  the  county  commis- 
sioners, but  for  recording  surveys  made  upon  private  employ- 
ment by  individuals,  after  section  1178,  Revised  Statutes,  had 
been  amended  in  1881.  78  Ohio  Laws,  286.  Section  1178, 
Revised  Statutes,  as  amended  in  1881,  reads  as  follows : 

^^  The  county  surveyor  shall  keep  an  accurate  record  of  all 
surveys  made  for  the  purpose  of  locating  any  land  or  pro- 
perty line,  or  road  line,  or  comer,  whether  official  or  othei^ 
wise,  made  by  himself  or  his  deputies,  and  other  surveys 
deemed  by  the  county  commissioners  worthy  of  preserva- 
tion  " 

Plaintiff  in  error  contends  that  he  is  required  by  the  fore- 
going provision  of  section  1178,  to  record  not  only  official 
surveys,  but  also  unofficial  ones  made  by  himself  or  deputies 
for  individuals  under  employment  by  them,  and  without  sub- 
mitting such  surveys  to  the  county  commissioners  for  their 
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approval ;  and  that  it  being  made  his  duty  to  record  them 
the  county  is  liable  to  him  for  his  fees  therefor. 

The  first  enquiry  is  whether  it  is  the  duty  of  the  surveyor 
to  record  mere  private  unofficial  surveys  unless  they  are  first 
submitted  to  the  county  commissioners  and  a  determination 
by  them  that  they  are  worthy  of  preservation. 

That  all  surveys,  made  by  others  than  county  surveyors 
and  their  deputies,  must  be  submitted  to  the  county  commis^ 
sioaers,  and  by  them  declared  to  be  worthy  of  preservation, 
before  it  becomes  the  duty  of  the  county  surveyor  to  record 
them,  is  entirely  clear,  and  extends  to  surveys  "  locating  any 
land  or  property  line,  or  road  line,  or  comer;"  and  that  such 
surveys,  when  made  by  him  or  his  deputies,  are  to  be  recorded 
without  having  first  been  submitted  to  the  county  commis- 
sioners. The  difficulty  lies  in  determining  whether  the  ne- 
cessity of  the  approval  by  the  county  commissioners  extends 
also  to  all  private,  or  unofficial,  surveys  made  by  county  sur- 
veyors or  tiieir  deputies;  the  relation  of  the  several  clauses 
of  the  section  to  each  other  favors  the  theory  that  it  does 
not,  but  it  is  by  no  means  conclusive ;  and  the  difficulty  of 
assigning  any  valid  reason  why  such  surveys,  when  made  by 
a  county  surveyor  or  his  deputies,  shall  be  recorded  without 
being  first  submitted  to  the  county  commissioner,  but  if  made 
by  other  competent  surveyors,  they  must  be  so  submitted 
before  entitled  to  record,  suggests  at  once  a  doubt  as  to  the 
existence  of  any  such  distinction. 

The  office  of  construction,  when  a  statute  is  the  subject  of 
it,  is  to  ascertain  the  legislative  will.  The  purpose  of  this 
section  (1178,  Revised  Statutes)  is  to  preserve  surveys  that 
are  of  sufficient  general  importance  to  make  it  probable  that 
they  may  be  wanted  in  the  future,  as  evidence,  and  thus 
worthy  of  being  preserved  by  a  public  record,  and  the  statute 
should  receive  a  construction  that  will  efEectuate  that  inten- 
tion, if  the  language  employed  will  reasonably  permit  it  to 
be  done.  ''  The  intention  of  the  law  makers  may  be  collected 
from  the  cause  or  necessity  of  the  act,  and  statutes  are  some- 
times construed  contrary  to  the  literal  meaning  of  the 
words The  letter  is  sometimes  restrained,  sometimes 
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enlarged,  and  sometimes  the  construction  is  contrary  to  the 
letter."     Burffett  v.  BurgeU,  1  Ohio,  480. 

That  the  legislature  did  not  intend  that  all  surveys  made 
for  individuals  should  be  preserved  by  record  is  shown 
by  the  fact  that  at  least  some  of  such  surveys  are  not  to 
be  so  preserved  unless  deemed  worthy  of  it  by  the  county 
commissioners.  Thus,  the  language  of  the  statute  leaves 
no  room  to  doubt  that  the  preservation  of  surveys,  made 
by  others  than  county  surveyors  or  their  deputies,  is  made 
to  depend  upon  their  being  sufficiently  important  to  in- 
quire it;  this  would  seem  to  be  the  true  principle  to  be 
applied  to  all  private  surveys  in  determining  whether  they 
should  be  recorded  or  not.  It  is  not  readily  perceived  why 
a  survey  made  by  a  county  surveyor  should  be  preserved  by 
record,  when,  if  the  same  work  had  been  done  by  another,  it 
would  only  be  preserved  in  case  the  county  commissioners 
declared  that  its  importance  justified  that  it  should  be  done. 

It  has  been  suggested  that  a  presumption  arises  in  favor 
of  the  thoroughness  of  the  work  done  under  the  sanction  of 
his  official  oatii,  by  one  who  has  been  selected  by  the  public 
from  among  his  competitors  to  perform  the  duties  of  county 
surveyor ;  but  this  suggestion  looses  its  force  in  a  great  meas- 
ure when  it  is  observed  that  the  manner  in  which  the  work 
is  done  does  not  seem  to  be  the  criterion  established  by  the 
legislature  to  determine  its  preservation  by  record,  but  rather 
the  nature  of  the  work  itself  as  making  it  probable  that  it 
may  be  useful  in  the  future  as  evidence  to  prevent  litigation, 
or  in  the  event  of  a  controversy  arising  to  determine  it  cor- 
rectly. It  is  evident  that  the  legislature  did  not  desire  the 
preservation  of  any  surveys,  by  whomsoever  they  might  be 
made,  unless  some  useful  purpose  would  or  might  be  sub- 
served thereby.  The  surveyor  himself  is  not  vested  with 
power  to  determine  in  any  case  whether  a  private  survey 
shall  be  recorded  or  not,  while  it  is  entirely  clear  that  in 
respect  to  some  private  surveys  the  county  commissioners 
are  clothed  with  that  power.  The  purpose  of  the  legislature 
being  to  preserve  by  record  surveys,  which,  from  their  nature, 
are  likely  to  become  useful  after  the  lapse  of  years,  by  whom- 
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soever  they  might  be  made,  and  having  vested  no  power 
anywhere  to  determine  the  question  of  their  usefalness,  ex- 
cept in  the  county  conunissioneiB,  this  legislative  object  will 
be  attained  by  applying  the  phrase  **  deemed  by  the  county 
commissioners  worthy  of  preservation  "  to  all  private  surveys, 
and  thus  require  none  to  be  recorded  unless  the  county  com- 
missioners deem  them  worthy  of  preservation. 

However,  were  this  not  so,  yet  it  does  not  follow  that,  be- 
cause a  private  survey  is  required  to  be  recorded  by  a  public 
officer,  the  public  is  compelled  to  pay  the  fees  for  recording 
it.  In  the  case  before  us  no  statutory  provision  has  been 
shown  directly  authorizing  payment  out  of  the  public  funds 
of  the  fees  of  a  county  surveyor  for  recording  a  private  sur- 
vey;  that,  however,  may  not  be  necessary,  for  doubtless  such 
an  authority  might  be  gathered  by  construction  from  the 
body  of  a  statute  in  the  absence  of  express  words ;  but  in 
such  case  the  implication  of  a  duty  on  the  part  of  the  public 
to  pay  must  clearly  appear.  The  fact  that  a  duty  is  imposed 
upon  a  public  officer  wiU  not  be  enough  to  charge  the  pub- 
lic with  an  obligation  to  pay  for  its  performance,  for  the 
legislature  may  deem  the  duties  imposed  to  be  fully  compen- 
sated by  the  privileges  and  other  emoluments  belonging  to 
the  office,  or  by  fees  permitted  to  be  charged  and  collected 
for  services  connected  with  such  duty  or  services,  and  hence 
provides  no  direct  compensation  therefor,  to  be  paid  out  of 
the  public  treasury.  And  in  the  case  now  under  considera- 
tion there  is  no  sufficient  implication  either  in  section  1178, 
or  in  other  parts  of  the  statute,  that  the  county  is  to  be  held 
liable  to  the  county  surveyor  •  for  work  done  by  him  in  re 
cording  private  surveys  not  submitted  to  the  county  com 
missioners,  and  by  them  deemed  worthy  of  preservation. 

Whether  the  county  is  liable  for  the  fees  of  recording  a 
survey,  in  case  it  is  submitted  to  the  county  commissioners 
and  by  them  deemed  worthy  of  preservation,  or,  whether, 
when  a  private  survey  is  recorded,  the  person  for  whom  it 
was  made  is  liable  to  the  surveyor  for  the  fees  allowed  by 
section  1188,  Revised  Statutes,  is  not  before  the  court,  and, 
therefore,  will  not  be  considered. 

Judgment  affirmed. 
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Fire  UisuraneeSeeHons  3648  and  8644,  Revised  StcUuteA,  conetrved. 

1.  The  act  of  March  5,  1870,  *'  to  regulate  contracts  of  insurance  of  build. 

ings  and  stmctures/'  (now  sections  3648  and  8644  of  the  Revised  IStat- 
ntes,)  applies  to  all  policies  issued  since  it  went  into  effect,  insuring  any 
building  or  structure  in  this  stat«,  against  loss  or  damage  by  fire.  The 
neglect  or  omission  of  the  company's  agent  to  malce  the  examination 
of  the  property  and  fix  its  insurable  yalue,  as  the  statute  requires,  can- 
not prevent  its  application  to  a  policy  issued  by  the  company,  or  defeat 
or  affect  the  operation  of  the  statute. 

2.  The  statute  is  founded  upon  considerations  of  public  policy;  its  purpose 

being,  to  exact  diligence  and  care  on  the  part  of  insurance  companies 
to  avoid  improper  risks  and  oyer  insurance,  by  requiring  them  to  cause 
their  agents  to  make  personal  examination  of  the  property,  a  full  de- 
scription thereof,  and  fix  its  insurable  value,  as  well  as  to  protect  the 
insured  against  unreasonable  forfeitures  and  defenses.  The  more 
effectually  to  accomplish  these  results,  the  statute  holds  the  company 
liable  on  Its  policy,  unless  after  its  issue,  a  change  occurs  increasing 
the  risk,  without  its  consent,  or  the  insured  has  been  guilty  of  inten- 
,  tional  fraud;  and  In  <Sase  of  the  total  loss  of  the  property  by  fire,  the| 
/  measure  of  the  liability  is  fixed  at  the  amount  mentioned  in  the  policy, 
j  upon  which  the  insurer  received  a  premium.  The  statute  cannot  be 
regarded  as  conferring  upon  the  assured  a  mere  personal  privilege  which 
may  be  waived  by  agreement.  It  moulds  the  obligation  of  the  contract 
Into  conformity  with  its  provisions,  and  establishes  the  rule  and  meas- 
ure of  the  insurer's  liability. 

Z.  Conditions  of  the  policy  providing  for  a  differeiit  rule  or  measure  of  lia- 
bility, being  in  conflict  with  the  statute,  are  without  any  binding  force. 
Of  this  character  are  stipulations  to  the  effect  that  the  amount  of  the 
loss  or  damage  shall  be  estimated  according  to  the  actual  value  of  the 
property  at  the  time  of  the  fire,  and  not  more  than  it  would  cost  the 
insurer  or  insured  to  restore  the  same;  and,  that  no  action  on  the  policy 
shall  be  commenced  until  an  award  of  arbitrators,  chosen  for  that  pur- 
pose, shall  be  obtained. 

4.  Where  there  has  been  no  intentional  fraud  on  the  part  of  the  insured,  a 
condition  or  situation  of  the  property  at  the  time  of  the  insurance,  which 
the  examination  the  agent  is  required  by  the  statute  to  make,  should 
have  reasonably  discovered,  cannot  avail  to  defeat  a  recovery  on  the 
policy;  nor,  in  such  case,  if  the  loss  be  total,  is  it  competent  for  the  in- 
surer to  prove  that  the  value  of  the  property  is  less  than  the  amount 
mentioned  in  the  policy.  And  statements  in  the  application  concern- 
ing such  condition  or  value,  are  Immaterial,  and  cannot  be  fraudulent. 

(Decided  June  17, 1890.) 
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Ebrob  to  the  Circuit  Court  of  Ashtabula  couuty. 

On  the  1st  day  of  June,  1888,  the  plaintiff  in  error,  a  for- 
eign insurance  company  doing  business  in  this  state,  issued 
and  delivered  to  the  defendant  in  error,  a  resident  of  the 
county  of  Ashtabula,  its  policy  of  insurance,  whereby,  in  con- 
sideration of  the  payment  of  the  premium  therein  mentioned, 
it  agreed  and  undertook  to  insure  him  to  the  amount  of  seven 
hundred  dollars  on  his  frame  building  situated  in  that  county, 
against  loss  or  damage  by  fire  for  the  term  of  one  year.  The 
building  is  described  in  the  policy  as  a  "  frame  building  be- 
longing to  insured  and  occupied  as  private  dwelling  and  store 
building ; "  and  the  policy  contains  among  others  the  follow- 
ing conditions : 

^^  The  amount  of  Iqss  or  damage  to  be  estimated  according 
to  the  actual  cash  value  of  the  property  at  the  time  of  the  fire, 
and  not  more  than  it  would  cost  the  insurer  or  insured  to  re- 
place or  restore  the  same.     This  policy  shall  be  and  become 

void in  case  the  assured  shall  have  made  any  false 

or  fraudulent  representation,  or  concelfed  any  fact  material 
to  the  risk ; "  or  if  the  premises  ^^  shall  be  or  become  vacant." 
It  further  provides  that  in  case  of  loss,  the  value,  and  damage 
to  the  property,  shall  at  the  written  request  of  either  party 
be  submitted  to  arbitration,  and  that  no  suit  against  the  com- 
pany ^'  shall  be  sustainable  in  any  court  of  law  or  chancery 
for  the  recovery  of-  any  claim  by  virtue  of  this  policy  until 
after  an  award  shall  have  been  obtained." 

On  the  4th  day  of  June,  1883,  the  building  so  insured  was 
totally  destroyed  by  fire,  and  on  the  4th  day  of  April,  1884, 
the  assured  brought  his  action  against  the  company  in  the 
Court  of  Common  Pleas  of  Ashtabula  county,  to  recover  the 
amount  of  the  insurance  specified  in  the  policy. 

The  petition  contains  all  the  necessary  allegations  to  en- 
title the  plaintiff  to  recover.  The  answer  of  the  company 
denies  that  the  assured  rendered  a  particular  account  of  the 
loss  or  made  proof  thereof  in  accordance  with  the  policy,  and 
alleges  that  in  his  application  for  the  policy  the  assured 
^^  falsely  and  fraudulently  stated,  represented  and  warranted 
that  the  building  mentioned  in  the  policy  was  of  the  value 
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of  one  thousand  dollars,  whereas  the  same  did  not  exceed  in 
yalue  the  sum  of  two  hundred  and  fifty  dollars,  as  he  well 
knew;"  and  further,  that  in  the  application  *'the  plaintiff 
falsely  and  fraudulentlj  stated,  represented  and  waiTanted 
that  the  building  was  then  occupied  as  a  private  dwelling 
and  store-room,  whereas  the  building  was  then  unoccupied 
as  he  well  knew ; "  and  also,  that  the  agent  of  the  company 
did  not  examine  the  property,  and  such  examination  was 
waived  by  the  plaintiff.  The  answer  also  avers  that  the 
plaintiff  ought  not  to  maintain  his  action,  because  no  arbitra- 
tion was  had  concerning  the  loss,  or  award  made,  fixing  the 
amount.  The  reply  denies  each  of  the  allegations  of  the  an- 
swer except  those  averring  that  there  had  been  no  arbitration 
and  award.  The  case  was  tried  to  a  jury,  and  a  verdict  ren- 
dered for  the  plaintiff,  for  the  amount  claimed.  A  bill  of 
exceptions  was  taken,  from  which  it  appears,  that  on  the  trial, 
the  plaintiff  gave  evidence  tending  to  prove  the  issues  on  his 
part,  and  the  defendant  gave  evidence  tending  to  prove  that 
the  actual  value  of  Hie  property  was  less  than  the  amount 
named  in  the  policy,  and  also,  that  at  the  time  the  policy  was 
issued,  the  property  was  unoccupied,  and  had  been  for  a  con- 
siderable time  before.  Upon  the  close  of  the  testimony  the 
plaintiff  moved  the  court  ^'  to  take  from  the  jury  all  evidence 
of  the  value  of  the  property  insured."  The  bill  of  exception 
states  that  ^'  the  defendant  objected,"  but  the  court  sustained 
the  motion. 

To  which  defendant  excepted. 

Thereupon  defendant  requested  the  court  to  charge  the 
jury  as  follows : 

1.  ^^  That  as  it  is  admitted  by  the  pleadings  that  the  build- 
ing insured  was  not  examined  by  an  agent  of  the  insurer,  (the 
defendant)  the  plaintiff  can  I'ecover  no  more  than  the  actual 
loss  or  damage  sustained  by  him  by  the  destruction  of  his 
building  by  fire  as  shown  by  the  evidence." 

Which  the  court  refused  to  give,  and  did  not  give,  and 
defendant  excepted. 

2.  ^^  That  as  it  is  admitted  by  the  pleadings  that  no  award 


Digitized  byLjOOQlC 


412  SUPREME  COURT  OF  OHIO. 

Insurance  Company  «.  Leslie. 

was  had  or  obtained  fixing  the  amount  of  plaintifTs  loss  and 
damage,  the  plaintiff  cannot  recover." 

Which  the  court  refused  to  give,  and  did  not  give,  and  the 
defendant  excepted. 

3.  *^If  the  jury  find  from  the  evidence  that  the  plaintiff 
stated  in  his  written  application  that  the  building  insured  was 
occupied  as  a  dwelling  and  store-room  at  the  time  it  was  in- 
sured, when  in  truth,  and  in  fact,  the  building  was  then  va- 
cant, and  plaintiff  then  knew  that  it  was  vacant,  plaintiff 
cannot  recover." 

Which  the  court  refused  to  give,  and  did  not  give,  and  de- 
fendant excepted. 

In  the  general  charge,  the  coui*t,  among  other  things,  in- 
structed the  jury,  that  if  they  found  for  the  plaintiff  upon  the 
issues,  their  verdict  should  be  ^^for  seven  hundred  dollars,  and 
interest  thereon  from  the  time  when  the  same  became  due 
and  payable,  according  to  the  terms  of  the  policy." 

To  which  the  defendant  excepted. 

A  motion  for  a  new  trial  having  been  overruled,  and  judg- 
ment entered  on  the  verdict,  the  case  was  taken  on  error  to 
the  circuit  court,  where  the  judgment  was  aj£rmed,  and  the 
reversal  of  both  judgments  is  now  sought  in  this  court. 

Henry  Means  and  Theodore  HcM^  for  plaintiff  in  error. 
Norihway  ^  JPitch^  for  defendant  in  error.    (Filed  no  brief.) 

WiLLiAHB,  J.  The  plaintiff  in  error  contends  for  the  re- 
versal of  the  judgments  below,  on  the  grounds ;  (1).  That, 
as  the  pleadings  admit  no  award  was  made  by  arbitrators  fix- 
ing the  amount  of  the  loss,  as  provided  by  the  policy,  the 
plaintiff  could  not  maintain  the  action ;  (2).  That  the  false 
statement  of  the  plaintiff,  in  the  application  for  the  insurance, 
that  the  building  was  occupied  as  a  dwelling  and  store-room, 
when  in  fact  it  was  unoccupied,  vitiated  the  policy ;  and  (3). 
That  the  plaintiff,  in  the  application,  falsely  represented  and 
warranted  the  property  to  be  of  a  value  grossly  in  excess  of  its 
actual  value,  which  avoided  the  policy,  and  if  not,  by  its  teims, 
the  plaintiff  could  recover  no  more  than  the  actual  value  of 
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the  property  at  the  time  of  the  loss.  The  questions  raised 
are  so  intimately  connected,  they  may  be  considered  and  dis- 
posed of  together. 

The  policy  expressly  provides,  that  the  amount  of  the  loss, 
or  damage,  is  to  be  estimated  according  to  the  actual  cash 
value  of  the  property  at  the  time  of  the  fire,  and  that  no  suit 
shall  be  commenced  therefor  until  after  an  award  of  arbitra- 
.  tors  chosen  for  that  purpose,  shall  have  been  obtained,  fixing 
the  amount;  and,  that  the  policy  shall  be  void  if  the  property 
should  be  or  become  vacant. 

It  is  not  doubted,  that  when  not  controlled  by  statutory 
regulation,  the  conditions  contained  in  a  policy  of  insurance 
are  as  obligatory  upon  the  assured  as  any  other  part  of  the 
contract ;  and  it  has  been  held,  that  when  the  policy  provides, 
that  it  is  issued  upon  the  condition  that  if  the  statements  made 
in  the  application  are  false,  it  shall  be  void,  statements  there- 
in contained  known  to  be  untrue,  will  avoid  the  policy,  whether 

i  material  to  the  risk  or  not.    Jeffrie9  v.  Life  In9.  Co.^  22  Wall. 

I  47.    It  therefore  becomes  necessary,  in  the  decision  of  this 

I  case,  to  determine  the  effect  of  the  legislation  of  this  state  on 

the  policy  in  question. 

I  The  conditions  contained  in  policies  of  insurance,  both 

life  and  fire,  and  the  exceptions  to  the  risk,  and  the  contin- 
gencies upon  which  the  company  should  be  relieved  from 
liability,  became  so  numerous  and  complicated,  usually 
printed  in  small  type  on  the  back  of  the  policy,  in  terms 
which  persons  unlearned  in  the  law  or  business  of  insurance 
would  not  readily  understand,  that  it  became  a  matter  of  no 
litde  difficulty  for  the  assured  to  tell  whether  the  policy 
afforded  him  any  indemnity  or  not;  and  when  the  event  in- 
sured against  happened,  the  uncertainty  of  his  claim  against 
the  company,  constrained  him  to  abandon,  compromise,  or 
litigate  it.  The  legislatures  of  several  of  the  states,  enacted 
statutes  designed  to  give  greater  certainty  to  the  coj^tract  of 
insurance,  and  protect  the  assured  against  unreasonable  for- 
feitures and  defenses ;  which  statutes,  it  is  generally  held, 
apply  to  and  control  all  policies  issued  subsequent  to  their 
enactment.    Of  this  character  is  the  act  of  the  legislature 
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of  this  State,  passed  March  5, 1879,  entitled  '^  an  act  to  regu- 
late contracts  of  insurance  of  buildings  and  structures.'* 
This  act  with  some  unimportant  verbal  changes,  was  carried 
into  the  revision  of  1880,  and  is  now  sections  8648  and  8644 
of  the  Revised  Statutes,  which  read  as  follows : 

Sec.  8648.  ^^  Any  person,  company,  or  association,  hereaf- 
ter insuring  any  building  or  structure  against  loss  or  damage 
by  fire  or  lightning,  by  a  renewal  of  a  policy  heretofore  is- 
sued, or  otherwise,  shall  cause  such  building  or  structure  to 
be  examined  by  an  agent  of  the  insurer,  and  a  full  description 
thereof  to  be  made,  and  the  insurable  value  thereof  to  be 
fixed  by  such  agent ;  in  the  absence  of  any  change  increas- 
ing the  risk  without  the  consent  of  the  insurers,  and  also 
of  intentional  fraud  on  the  part  of  the  insured,  in  case  of 
total  loss,  the  whole  amount  mentioned  in  the  policy  or  re- 
newal upon  which  the  insurers  receive  a  premium  shall  be 
paid,  and  in  case  of  a  partial  loss  the  full  amount  of  the  partial 
loss  shall  be  paid;  and  in  case  there  are  two  or  more  policies 
upon  the  property,  each  policy  shall  contribute  to  the  pay- 
ment of  the  whole  or  the  partial  loss  in  proportion  to  the 
amount  of  insurance  mentioned  in  each  policy ;  but  in  no 
case  shall  the  insurer  be  required  to  pay  more  than  the 
amount  mentioned  in  its  policy.'*  Sec.  3644.  ^'A  person 
who  solicits  insurance  and  procures  the  application  therefor, 
shall  be  held  to  be  the  agent  of  the  party  hereafter  issuing 
a  policy  upon  such  application  or  a  renewal  thereof,  any- 
thing in  the  application  or  policy  to  the  contrary  notwith- 
standing." 

The  contract  of  insurance  is  evidenced  by  the  policy,  and 
like  all  other  contracts  is  governed  by  the  laws  in  force  when 
made.  The  policy  in  suit  having  been  delivered  in  this  state, 
to  a  citizen  thereof,  insuring  real  property  there  situate,  is  an 
Ohio  contract,  and  the  foregoing  sections  of  the  statute  being 
in  force  when  it  was  issued,  they  entered  into,  and  became 
part  of  the  contract  of  insurance,  fixing  the  measure  of  the 
obligation  created  by  it,  and  controlling  its  construction  and 
operation.  The  purpose  and  scope  of  the  statute  are  not 
doubtful.    It  was  designed,  as  its  tiUe  declares,  ^*  to  regulate 
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contracts  of  insurance  of  buildings  and  structures.*'  Its 
terms  are  plain  and  unambiguous,  and  the  evil  it  was  intend- 
ed to  remedy  is  apparent.  It  makes  the  person  soliciting  the 
insurance,  the  agent  of  the  company  issuing  the  policy,  and 
puts  it  out  of  the  power  of  the  company  to  change  that  rela- 
tion or  avoid  the  consequences  growing  out  of  it,  by  stip- 
ulating in  the  policy,  as  was  sometimes  done,  that  he  shall 
be  considered  the  agent  of  the  assured.  The  duty  is  ex- 
pressly enjoined  upon  the  company  taking  the  risk,  to 
cause  the  building  to  be  examined  by  its  agent,  and  full  de- 
scription thereof  to  be  made  by  him,  and  the  insurable  value 
of  the  building  to  be  fixed  by  such  agent.  The  perform- 
ance of  this  duty  will  enable  the  company  to  ascertain  for 
itself,  the  condition  of  the  building,  the  nature  of  the  risk, 
and  determine  the  amount  for  which  it  is  willing  to  write  the 
policy.  The  responsibility  is  thus  cast  upon  the  insurance 
company,  of  determining  by  such  examination,  whether  it 
will  insure  the  building,  and  if  so,  for  what  sum  ;  and  when 
it  so  chooses  to  take  the  risk,  issue  its  poUcy,  and  receive 
premiums  upon  it,  there  is  no  reason  why  it  should  not  be 
bound  by  its  own  examination,  and  valuation.  Hence  the 
statute,  we  think,  very  wisely  provides,  that  "in  the  ab- 
scence  of  any  change  increasing  the  risk  without  the  consent 
of  the  insurer,  and  of  intentional  fraud  on  the  part  of  the 
insured,"  the  company  shall  be  liable ;  if  the  loss  be  total, 
then  for  the  whole  amount  named  in  the  policy ;  if  partial 
only,  then  for  the  full  amount  of  the  partial  loss ;  and  in 
case  there  is  more  than  one  policy  upon  the  property,  each 
shall  contribute  to  the  payment  of  the  whole  or  partial  loss 
in  proportion  to  the  amount  of  insurance  mentioned  in  each 
policy. 

If,  after  the  policy  is  issued,  there  be  any  change  in  the 
condition  or  surroundings  of  the  property  which  increases 
the  risk  without  the  consent  of  the  insurer,  or  if  there  be 
intentional  fraud  on  the  part  of  the  insured,  these  are  re-  . 
garded  by  the  statute  as  matters  of  substance,  and  may  de- 
feat a  recovery  on  the  policy ;  but  where  there  has  been  no 
intentional  fraud  on  the  part  of  the  insured,  a  condition  or 
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situation  of  the  property  at  the  time  of  the  insurance,  which 
the  examination,  that  the  agent  is  required  by  the  statute  to 
make,  should  have  reasonably  discovered,  cannot,  we  think, 
be  made  available  for  that  purpose ;  nor  can  the  insurer,  in 
case  the  property  is  entirely  destroyed,  be  allowed  to  show 
that  the  value  of  the  property  is  less  than  the  amount  men- 
tioned in  the  policy. 

It  is  contended  by  counsel  for  the  plaintiff  in  error,  that 
the  statute  does  not  apj^ly  to  this  policy,  because :  1.  The 
policy  contains  an  agreement  essentially  different  from  the 
terms  of  the  statute,  which,  it  is  claimed,  it  was  competent 
for  the  parties  to  make,  and  by  which  they  are  mutually 
bound ;  and  2.  No  examination  of  the  property  was  made  by 
the  agent  of  the  company.  And  they  further  contend,  that 
if  the  statute  governs  the  policj^,  the  statements  in  the  appli- 
cation, of  the  value,  and  condition  of  the  property,  consti- 
tuted an  intentional  fraud. 

The  statute  rests  upon  considerations  of  public  policy; 
one  of  its  purposes  being,  to  exact  of  insurance  companies 
doing  business  in  this  state,  reasonable  diligence  and  care  to 
avoid  improper  risks,  and  over-insurance,  by  requiring  their 
agents  to  make  personal  examination  of  the  property,  and 
fix  its  insurable  value,  before  writing  the  insurance.  Well 
regulated  companies,  after  such  examination,  would  not  take 
the  risk  if  not  a  proper  one,  nor  write  a  policy  for  an  amount 
greater  than  the  actual  value  of  the  property.  The  more 
effectually  to  accomplish  this  purpose,  the  statute  has  pro- 
vided, that  the  company  shall  be  liable  on  its  policy,  unless 
a  change  subsequently  occurs  increasing  the  risk,  without 
its  consent,  or  the  assured  has  been  g^^ilty  of  intentional 
fraud ;  and,  that  in  case  of  total  loss,  the  company  shall  abide 
by  the  valuation  it  has  placed  upon  the  property.  Under  the 
rule  of  liability  thus  established  by  the  statute,  responsible 
companies  are  less  likely  to  take  risks  recklessly,  or  for  a  sum 
greater  than  the  value  of  the  property ;  and  persons  whose 
buildings  are  insured,  receive  protection  against  the  injus- 
tice resulting  from  merely  technical  defenses,  founded  upon 
the  many  conditions  inserted  in  the  policy,  formerly  resorted 
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to.  The  statute  cannot,  we  think,  be  treated  as  conferring 
upon  the  assured  a  mere  personal  privilege  which  may  be 
waived  or  qualified  by  agreement.  It  has  a  broader  scope. 
It  moulds  the  obligation  of  the  contract  into  conformity  with 
its  provisions,  and  establishes  the  rule  and  measure  of  the  in- 
surer's liability.  Terms  and  conditions  embraced  in  the 
policy  inconsistent  with  the  provisions  of  the  statute,  are 
subordinate  to  it,  and  must  give  way.  Of  this  character  are 
the  stipulations  that  the  loss  or  damage  shall  be  estimated 
according  to  the  true  value  of  the  property  at  the  time  of 
the  fire,  and  that  no  suit  shall  be  maintained  until  the  amount 
shall  be  fixed  by  an  award.  These  being  in  conflict  with  the 
statute,  and  therefore  inoperative,  the  averments  of  the 
answer  with  respect  to  them  were  ineffectual  as  a  defense, 
and  evidence  in  support  of  them,  was  inadmissible.  And  the 
statements  in  the  application,  of  the  value  of  the  property, 
and  its  condition,  in  regard  to  which  the  company  should 
have  been  informed  by  the  examination  the  statute  required 
it  to  make,  were  immaterial,  upon  which  the  insurer  had 
no  right  to  rely,  and  could  not  be  fraudulent. 

Nor  do  we  think  the  operation  of  the  statute  can  be  de- 
feated, by  the  neglect  of  the  agent  to  make  the  examination, 
or  fix  the  insurable  value  of  the  property,  as  it  requires.  The 
duty  of  the  company  is  to  obey  the  law,  and  its  disregard  of 
that  duty  can  give  it  no  greater  rights  than  the  observance 
of  it  would.  It  is  obvious,  that  if  insurance  companies  were 
exempted  from  the  operation  of  the  statute  by  the  omission 
of  their  agents  to  comply  with  its  provisions,  the  statute  would 
be  practically  annulled  and  its  object  defeated. 

Authorities  are  not  wanting,  in  which  statutes  of  a  similar 
nature  have  been  given  construction,  which  sustain,  in  princi- 
ple, the  views  here  expressed.  A  statute  of  Missouri  enacted 
that  ^'no  misrepresentation  made  in  obtaining  or  securing  a 
policy  of  insurance  on  the  life  or  lives  of  any  person  or  per- 
sons shall  be  deemed  material,  or  render  the  pohcy  void,  un- 
less the  matter  misrepresented  shall  have  actually  contributed 
to  the  contingency  or  event  on  which  the  policy  is  to  become 
due ;  and  whether  it  so  contributed  in  any  case  shaU  be  a 
Vol.  xlvu.— 27 
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question  for  the  jury."  In  answer  to  a  suit  upon  a  policy  is- 
sued by  a  foreign  company  to  a  citizen  of  that  state,  after  the 
statute  went  into  effect,  it  was  alleged  that  the  policy  con- 
tained a  provision  that  the  answers  of  the  assured  to  the 
questions  contained  in  the  application,  should  constitute 
warranties  and  that  if  the  policy  should  be  obtained  through 
fraud,  misrepresentation  or  concealment,  it  should  be  abso- 
lutely void.  It  was  further  alleged  that  the  answers  in  seyeral 
particulars  were  false,  but  not  that  the  matters  in  regard  to 
which  they  were  false  contributed  to  the  death  of  the  assured. 
The  plaintiff  demurred,  and  the  demurrer  was  sustained ;  the 
court  holding  that  the  statute  applied  to  all  policies  deliyered 
in  that  state  after  it  went  into  effect,  and,  where  the  provisions 
of  the  policy  conflict  with  the  act,  the  latter  controlled.  In 
the  opinion  of  the  court,  after  referring  to  the  case  of  JeffrieB 
V.  L\fe  Ins.  Oo,^  supra^  and  other  cases,  in  which  it  was  held 
that  where  a  policy  contained  the  provision  that  if  the  state- 
ments in  the  application  were  not  true,  the  policy  should  be 
void,  the  false  statement  of  a  fact  avoided  the  policy,  although 
it  was  not  material  to  the  risk,  it  was  said  by  DiLliOK,  C.  J., 
^Hhe  legislature  of  Missouri  conceived,  and  we  think  wisely, 
that  the  promises  held  forth  to  the  assured  in  the  policies  in 
general  use  were  but  too  often  a  delusion  and  a  snare,  and  as 
the  courts  were  powerless  to  correct  the  evil,  it  ought  to  be 
corrected  by  statute."  The  learned  judge  further  says :  "  We 
are  of  opinion  that  policies  issued  and  delivered  in  Missouri 
after  the  act  took  effect  fall  within  its  protective  operation  ; 
and  as  to  such  policies,  the  act  is  to  be  treated  as  if  incorpo- 
rated therein.  The  general  rule  is  that  laws  in  existence  are 
necessarily  referred  to  in  all  contracts  made  under  such  laws, 
and  that  no  contract  can  change  the  law."  White  v.  Oimn. 
Mut,  Life  Ins.  Oo.^  4  Dillon  Circuit  Court  Rep.  177. 

Wall  V.  EquitcMe  Life  Assurance  Society^  82  Federal  Re- 
porter 278,  involved  the  construction  of  a  Missouri  statute 
which  provides,  that  no  policy  on  life  hereafter  issued  by 
a  company  authorized  to  do  business  in  this  state,  shall, 
after  payment  of  two  full  annual  premiums  be  forfeited  or 
become  void  by  reason  of  non-payment  of  premiums ;  and  also 
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provides  for  temporary  insurancef  and  that  upon  the  death 
of  the  insured  during  the  term  of  temporary  insurance,  and 
where  no  condition  of  the  policy  is  violated  except  non- 
payment of  premiums,  the  company  shall  be  liable  for  the  full 
amount  insured,  as  if  there  had  been  no  default  in  payment. 
It  was  there  held,  that  a  provision  in  a  policy,  which  required 
the  payment  of  three  full  annual  premiums  before  the  insured 
was  entitled  to  temporary  insurance,  was  void.  The  opinion 
of  the  court  is  by  Bbewbb,  J.,  in  the  course  of  which,  he  says, 
it  is  insisted  by  the  defendant  that  the  statute  ^^  merely  gives 
a  right  or  privilege  to  the  insured  which,  like  any  other 
personal  right  or  privilege,  he  may  for  suj£cient  considera- 
tion waive,  and  that  such  a  waiver,  not  being  forbidden  by  the 
statute,  is  not  contrary  to  public  policy  in  any  such  sense  as 
that  the  courts  should  refuse  to  enforce  it."  But  the  learned 
judge  in  answer  to  the  claim  of  the  defense  said :  ^*  It  is  no- 
torious that  many  insurance  companies  were  rigorous  in  in- 
sisting upon  forfeitures,  sometimes  under  very  inequitable 
circumstances,  and  there  was  no  little  public  clamor  by  rea- 
son thereof.  Such  clamor  prompted  many  legislatures  to 
interfere,  and  to  seek  by  legislation  to  protect  what  they  sup- 
posed the  rights  of  the  insured.  Such  seems  to  have  been  the 
thought  of  the  Missouri  legislature,  and  it  evidently  intended 
by  its  legislation  to  provide  a  fixed  and  absolute  rule  appli- 
cable to  aU  cases, — absolute  and  universal,  because  if  it  applied 
only  in  cases  in  which  the  policies  were  silent,  or  if  it  could 
be  waived  or  changed,  a  child  can  see  that  it  would  protect 
only  so  far  as  the  insurance  companies  were  willing." 

Chamberlain  v.  If.  ff.  Fire  Ins.  Oo.j  55  N.  H.  249,  was  a  case 
where  the  plaintiff,  a  mortgagee,  insured  the  buildings  on  the 
mortgaged  premises,  against  loss  by  fire,  in  the  defendant 
company.  The  policy  provided  that  in  case  of  loss,  the  in- 
surance should  be  paid  to  the  mortgagee,  to  the  amount  of 
the  mortgage,  and  contained  a  condition  that  the  policy  should 
be  void  if  the  premises  should  become  vacant  without  imme- 
diate notice  to  the  company,  and  its  consent  endorsed  thereon. 
The  mortgagor  afterward  removed  from  the  premises,  and 
they  remained  vacant  for  several  months,  when  they  were 
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destroyed  by  fire.  A  statute  of  New  Hampshire  then  in  force 
provided  that "  no  policy  should  be  avoided  by  reason  of  any 
mistake  or  misrepresentation,  unless  it  appears  to  have  been 
intentionally  and  fraudulently  made ;  but  the  party  insuring, 
in  any  action  brought  against  them  on  such  policy,  may  show 
the  facts,  and  the  jury  shall  reduce  the  amount  for  which  such 
party  would  otherwise  be  liable  as  much  in  proportion  as  the 
premium  ought  to  have  been  increased  if  no  mistake  or  mis- 
representation had  occurred."  In  commenting  upon  this 
statute,  Foster,  C.  J.,  in  the  opinion  of  the  court  says :  '*  The 
policy  and  purpose  of  the  law  were,  to  promote  honest  and 
open  fair  dealing,  to  do  equal  justice,  to  protect  the  confi- 
dence reposed  by  the  insured  in  those  with  whom  he  may 
contract,  and  (especially  disclaiming  any  reference  to  this  de- 
fendant company),  to  spring  the  traps  *  concealed  in  the  mass 
of  rubbish,'  before  the  unwary  traveler  shall  have  put  his  foot 
in  them ;  to  prevent  and  prohibit,  in  short,  the  farce  and  fraud 
by  which  it  has  too  often  been  found  that  the  party  apparent- 
ly insured  by  the  stipulations  written  upon  one  side  of  a  piece 
of  paper,  was  uninsured,  by  the  conditions  involved  in  the  ^in- 
surance typography '  indorsed  upon  the  other  side  of  the  same 
piece  of  paper."  And  again  he  says,  **'  the  legislature  of  1855 
enacted  the  substance  of  the  law  which  is  now  expressed  in 
sec.  2,  ch.  157,  Gen.  Stats.,  and  every  subsequent  contract  of 
insurance  made  in  this  state  has  been  made  in  view  of  and 
in  subordination  to  this  law,  which  has  thus  been  practically 
incorporated  into  the  contract." 

A  statute  of  Wisconsin  provided,  that  where  real  property 
in  that  state,  insured  against  loss  by  fire,  should  be  destroyed 
by  fire  without  criminal  fault  of  tixe  assured,  the  amotint  of 
insurance  written  in  the  policy  should  **  be  taken  and  deemed 
to  be  the  true  value  of  the  property  at  the  time  of  such  loss, 
and  the  amount  of  the  loss  sustained."  This  statute  was 
construed  in  the  case  of  ReiUy  v.  The  Franklin  Ins.  Co.^  48 
Wis.  449,  where  the  plaintiff  had  policies  on  his  property, 
issued  by  different  companies,  aggregating  ten  thousand  dol- 
lars. The  policy  issued  by  the  defendant  company  was  for 
$1,000.     The  property  was  destroyed  by  fire,  and  suit  brought 


Digitized  byVjOOQlC 


JANUARY  TERM,  1890.  421 

Insurance  Company  «.  Leslie. 

on  the  policy.  The  answer  alleged,  as  in  this  case,  that  it 
was  provided  in  the  policy,  that  the  loss  or  damage  should 
be  established  *^  according  to  the  trae  and  actual  marketable 
value  "  of  the  property  at  the  time  of  the  loss,  which,  it  was 
alleged  in  that  case,  did  not  exceed  seven  thousand  dollars ; 
and  the  defendant  claimed,  that  it  was  only  liable  for  its  pro- 
portion of  that  sum,  being  one  tenth  of  that  amount.  The 
plaintiff  demurred  to  the  answer,  and  the  demurrer  was  sus- 
tained. It  was  insisted  by  the  defendant,  that  if  the  statute 
applied,  it  should  be  construed  to  mean,  that  the  amount  of 
.  insurance  written  in  the  policy  should  be  taken  9iB  prima  facie 
the  value  of  the  property,  so  as,  in  case  of  total  loss,  to  place 
the  anus  of  proving  the  real  value,  upon  the  insurer  instead 
of  the  insured ;  and,  that  the  statute  did  not  prevent  the  par- 
ties from  agreeing  in  the  policy,  that  the  true  value  of  the 
property  should  be  the  measure  of  ike  loss,  and  the  stipula- 
tion to  that  effect  in  the  policy,  should  control.  But  the  court 
held  otherwise.  In  the  course  of  an  able  opinion  by  Cole, 
C.  J.,  it  is  said,  ^*  The  words  of  this  statute  are  neither  obscure, 
doubtful  nor  ambiguous  as  to  their  meaning,  and  they  there- 
fore afford  but  little  room  for  interpretation.  In  clear  and 
precise  terms  they  make,  in  case  of  total  loss  of  real  property 
without  criminal  fault  of  the  assured,  the  amount  of  insurance 
written  in  the  p6licy,  the  value  of  the  property  at  the  time  of 
the  loss ;  and  that  amount  is  fixed  as  the  measure  of  damages. 
It  is  analogous  to  a  valued  policy ;  only  here  the  statute  per- 
emptorily declares  what  shall  be  deemed  to  be  the  real  value  of 
the  property  at  the  time  of  loss,  and  what  sum  shall  be  paid  as 
indemnity.  And  as  the  intention  of  the  legislature  is  obvi- 
ous, the  statute  clearly  prescribing  that  the  amount  of  insur- 
ance written  in  the  policy  shall  be  deemed  the  true  value  of 
the  property  at  the  time  of  loss,  it  results  that  the  above  al- 
legation (of  the  answer)  is  bad  and  shows  no  defense.  For 
if  the  statute  is  to  have  effect  as  enacted,  nothing  is  left  open 
in  the  case  to  proof ;  ^  the  true  and  actual  cash  and  market- 
able value  of  the  property '  at  the  time  it  was  destroyed,  is  not 
a  matter  to  be  inquired  into,  as  the  amount  of  insurance  writ- 
ten in  the  policy  determines  the  amount  of  the  loss  and  fixes 
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the  extent  of  the  recovery.'*  Again  he  says,  "  We  have  no 
doubt  that  the  statute  applies  to  the  policy ;  and,  so  far  as 
there  is  any  conflict  or  inconsistency  between  it  and  the  pro- 
visions of  the  policy,  the  statute  must  control.  The  law  must 
be  regarded  as  though  written  in  the  policy  itself ;  and  the 
stipulation  that  the  loss  shall  be  established  according  to  the 
actual  cash  marketable  value  of  the  property  when  destroyed, 
being  in  conflict  with  the  rule  of  damages  prescribed  by  the 
statute,  must  fall." 

In  Thompson  v.  The  St.  Louis  Ins.  Co,,  48  Wis.  459,  the 
construction  given  the  statute  in  the  preceding  case  of  ReiUp 
V.  Ins.  Co.  was  approved,  and  it  is  there  held,  that  a  stipu- 
lation in  the  policy,  that  the  amount  of  the  loss,  in  case  of 
difference  between  the  parties,  should  be  settled  by  arbitra- 
tion, and  that  no  suit  should  be  brought  until  an  award  was 
obtained  ^^  fixing  the  amount,"  has  no  effect,  and  that  neither 
an  arbitration  nor  award  need  be  had  or  averred. 

To  the  same  effect  is  Thompson  v.  Ins.  Co.,  46  Wis.  888. 
In  Bammessel  v.  The  Brewers^  Ins.  Co.,  48  Wis.  468,  the  an- 
swer alleged  that  the  policy  contained  the  condition  that  ^^  all 
fraud  or  attempt  at  fraud  by  false  swearing  or  otherwise,'' 
should  cause  a  forfeiture  of  aU  claim  under  the  policy,  and 
that  after  the  loss,  the  plaintiff  made  and  delivered  to  the 
defendant,  a  false  and  fraudulent  account  of  the  alleged  loss 
and  damages,  duly  sworn  to  by  him,  in  which  he  falsely  and 
fraudulently  stated  the  actual  cash  value  of  the  property, 
immediately  before  the  fire,  to  be  materially  greater  than  it 
was.  This  was  held  to  be  no  defense ;  for,  as  the  statute  fixed 
the  amount  of  recovery  at  the  sum  written  in  the  policy,  false 
statements  of  its  value  could  not  be  material  or  constitute  a 
fi-aud.  And  Cay  on  v.  The  Ins.  Co.,  68  Wis.  510,  holds  the 
same  way.  In  the  Oskosh  Q-aslight  Company  v.  The  O-ermania 
Fire  Insurance  Co.,  71  Wis.  464,  the  court  say :  "  The  statute 
must  be  regarded  as  a  part  of  the  contract  of  insmttnce, 
and  the  amount  written  in  the  policy  as  liquidated  damages 
agreed  upon  by  the  parties ;  and  this  is  so  notwithstanding 
other  clauses  in  the  policies  inconsistent  therewith : "  And 
the  Supreme  Court  of  Maine,  speaking  of  a  similar  stat- 
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ate  of  that  state,  and  its  effect  on  policies  issued,  after  its 
adoption,  says :  ^'  The  act  is  to  be  regarded  as  included  in, 
and  a  part  of  the  policies,  issued  since  its  passage.  Nor  is 
this  any  hardship  upon  the  parties,  for  all  are  deemed  to 
have  contracted  with  a  knowledge  of  its  existence  and  subject 
to  its  provisions."  JEmery  v.  Piseataqua  F.  ^  M.  Ins,  Co.^ 
52  Me.  322,  826. 

The  law,  as  we  conceive  it  to  be,  was  administered  in  the 
trial  court,  and  the  circuit  court  committed  no  error  in  affirm- 
ing its  judgment. 

Judgment  ii^JbrTMd. 


Society  op  Friends  v.  Haines. 

Contract  to  pay  debt  of  onoiker-^ABsumptUm  qf  mortgage  debt  by  vendee 
— When  need  not  be  in  writing — Same  by  married  woman— Charge  of 
eeparaU  estate. 

1.  An  agreement  of  a  vendee  of  land,  receiving  title  by  a  quit  claim  deed, 

made  with  the  grantor,  as  part  of  the  consideration  of  the  conveyance, 
to  assume  and  pay  the  debt  of  the  grantor  secored  by  mortgage  on  the 
land,  may  be  enforced  by  the  mortgagee,  though  snch  contract  is  not 
embodied  in  the  deed;  and  such  contract  is  not  necessarily  invalid  be- 
cause the  same  is  not  in  writing. 

2.  Such  contract,  executed  by  a  married  woman  in  the  year  1883,  may  be 

enforced  by  the  mortgagee  against  her,  when  it  is  shown  that  she  has  sep- 
arate estate;  that  the  transaction  out  of  which  the  contract  grew,  had 
reference  to,  or  was  for  the  benefit  of,  such  separate  estate,  and  that 
she  intended  to  charge  the  separate  estate  with  its  payment;  and  it  is 
not  error,  in  such  case,  to  render  a  personal  judgment  against  her. 

(Decided  June  1*7, 18Q0.) 

Ebbob  to  the  Circuit  Court  of  Clinton  county. 

On  the  7th  of  February,  1885,  the  plaintiff  in  error  com- 
menced its  action  in  the  Court  of  Common  Pleas  of  Clinton 
county  against  Wm.  N.  Haines  upon  two  promissory  notes, 
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secured  by  mortgage  on  lands  in  the  petition  described. 
Mary  J.  Haines,  wife  of  William  N.,  was  made  party  and 
duly  served  with  summons.  The  notes  and  mortgage  were 
executed  by  the  husband  only.  They  were  dated  August  1, 
1883,  one  note  to  become  due  in  one  year  and  one  in  two 
years  from  date,  with  interest  to  be  paid  annually.  The 
notes  were  given  for  a  part  of  the  purchase-money  of  the 
land.  It  was  averred  in  the  petition  that  on  the  18th  day 
of  November,  1888,  the  said  William,  through  the  interven- 
tion of  a  trustee,  conveyed  the  mortgaged  premises,  by  deed 
of  quit  claim,  to  his  wife  Mary  J.,  who  was  then  in  posses- 
sion. The  petition  prayed  judgment  against  Wm.  N.  Haines 
for  principal  and  interest  due  on  the  note  then  past  due,  and 
for  accrued  interest  on  the  note  not  yet  due ;  that  Mary  J. 
may  set  out  what  right  to  or  claim  in  the  premises  she  has; 
that  the  lands  may  be  ordered  sold,  and  for  full  equitable 
relief. 

Issue  was  made  by  answer  and  reply,  on  the  part  of  Wm. 
N.,  and  on  trial,  in  July,  1885,  judgment  was  rendered 
against  him  for  the  amount  claimed  and  decree  of  foreclos- 
ure and  sale  entered,  and  order  to  the  sheriff  to  bring  the 
proceeds  into  court.  The  premises  were  duly  sold  to  Mrs. 
Haines,  but  for  a  sum  less  than  sufficient  to  satisfy  the  entire 
indebtedness. 

On  August  12,  the  plaintiff  filed  what  was  denominated 
a  supplemental  petition  against  the  defendants,  upon  the 
note  secondly  described  in  the  original  petition,  the  same 
having  become  due.  In  this  pleading  the  plaintiff  repeated 
the  averment  of  the  original  petition  as  to  the  transfer  of  the 
premises  to  Mrs.  Haines,  and  added:  ^'And  this  plaintiff 
avers  that  as  a  part  of  the  consideration  for  said  conveyance, 
she,  the  said  Mary  J.  Haines,  did  then  and  there  assume  the 
payment  and  discharge  of  the  promissory  notes  and  the 
money  evidenced  thereby,  which  are  set  out  in  the  original 
petition  and  made  the  indebtedness  evidenced  thereby  her 
own  debt,  and  agreed  to  pay  off  and  discharge  the  same." 

Upon  the  precipe  of  the  plaintiff  a  summons  was  forthwith 
issued  and  duly  served  on  each  of  the  defendants  August  15. 
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October  19,  following,  upon  a  finding  of  all  the  allegar 
tions  of  the  petition  to  be  true,  judgment  was  rendered  for 
the  plaintiff  for  the  amount  due;  ordering  distribution  of 
the  moneys  arising  from  the  sale,  and  awarding  execution 
for  the  balance  remaining  due.  Error  was  prosecuted  by 
Maiy  J.  Haines  to  the  circuit  court,  which  court  reversed 
the  judgment  of  the  common  pleas  '^  for  error  in  rendering 
judgment  or  decree  against  Mary  J.  Haines  for  the  balance 
found  to  be  due  on  the  last  promissory  note."  To  obtaii)  a 
reversal  of  this  judgment  the  present  proceeding  in  error  is 
prosecuted. 

JtEUs  ^  Van  Pdt^  for  plaintiff  in  error. 

As  a  part  of  the  contract  of  purchase,  the  defendant  in 
error  agreed  to  pay  the  notes.  It  was  a  contract  in  refer- 
ence to  her  separate  estate.  She  had  capacity  to  make  it. 
By  it  she  became,  as  between  her  and  her  husband,  the  prin- 
.cipal  debtor,  upon  the  indebtedness  evidenced  by  the  notes, 
and  bound  for  the  payment  thereof.  She  made  the  debt  her 
own.  The  contract  was  not  required  to  be  in  writing.  It 
was  not  a  contract  to  answer  for  the  debt  of  another,  but  to 
pay  for  her  own  separate  estate  in  a  particular  manner.  Had 
she  paid  the  notes,  she  would  have  thereby  discharged  her 
own  obligation  to  pay  for  her  own  property.  She  acquired 
the  fee  in  the  land,  with  an  agreement  to  pay  the  purchase 
money,  in  part,  by  the  payment  of  the  mortgage  debt.  It 
was  a  valid  contract,  upon  a  sufficient  consideration,  with 
the  mortgagor  and  grantor,  for  the  benefit  of  the  plaintiff, 
the  holder  of  the  notes  and  mortgage,  and  enforceable  by 
action  in  the  name  of  the  plaintiff.  Trimble  v.  Strother^ 
26  Ohio  St-  878 ;  Burr  v.  Beers,  24  N.  Y.  178 ;  Lawrence  v. 
Fox^  20  N.  Y.  268;  Sec.  8108,  Rev.  Stats.;  Sec.  4996,  Rev. 
Stats. ;  Levi  v.  Earl,  30  Ohio  St.  147 ;  Avery  v.  Vansickle, 
86  Ohio  St.  270;  Williams  v.  Urmstone,  86  Ohio  St.  296; 
Patrick  Y.  Little,  89  Ohio  St.  79;  Gem  v.  Gugle,  26  Ohio 
St  627 ;  AUison  v.  Porter,  29  Ohio  St.  186. 

Smith  ^  Savage  and  Hayes  ^  Swaim,  for  defendant  in 
error. 
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We  olaim  that  by  the  quit  claim  deed,  Mary  J.  Haines 
acquired  only  the  equity  of  redemption  of  William  N.  Haines, 
in  the  property,  and  that,  unless  she  assumed  the  payment 
of  the  mortgage,  in  her  deed^  she  cannot  be  held  liable  to  a 
personal  judgment  for  any  deficit  after  the  sale  of  the  land. 
Dingeldein  v.  Railway^  87  N.  Y.  577 ;  Belmont  v.  Ooman^  22 
N.  Y.  488 ;  Brewer  v.  Maurer,  88  Ohio  St.  648 ;  Fish  v.  ToU 
man,  124  Mass.  264;  Pardee  v.  Treat,  82  N.  Y.  886. 

If  she  could  be  held  at  all,  it  must  be  by  a  suit  in  equity 
to  charge  her  separate  estate.  EUiott  v.  Lawhead,  37  Ohio 
St.  176;  Gamaey  v.  Bogera,  47  N.  Y.  286 ;  Pardee  v.  Treat, 
82  N.  Y.  887. 

Spbab,  J.  Upon  the  power  of  the  court  of  common  pleas 
to  render  judgment  against  Mrs.  Haines,  three  questions 
arise: 

1.  Can  the  agreement  of  a  grantee  of  land,  receiving  title 
by  quit  claim  deed,  made  with  the  grantor,  as  part  of  the 
consideration  of  the  conveyance,  to  assume  and  pay  a  debt 
of  the  grantor,  secured  by  mortgage  on  the  land,  which  is 
not  contained  in  the  conveyance,  be  enforced  by  the  mort- 
gagee ?  2.  Can  such  an  agreement  be  enforced  by  the  mort- 
gagee against  a  married  woman,  under  the  statutes  in  force 
in  the  year  1883  ?  8.  Do  the  statutes  in  force  at  the  date 
named  authorize  the  rendition  of  a  personal  judgment  against 
a  married  woman  upon  a  contract  of  the  character  described? 

As  to  the  first  question :  It  is  settled  in  this  state  that 
where  the  purchaser  of  an  incumbered  estate  agrees  to  take  it 
subject  to  the  incumbrance,  and  an  abatement  is  made  in 
the  price  on  that  account,  such  purchaser  is  bound  to  indem- 
nify his  grantor  against  th^  incumbrance,  whether  he  ex- 
pressly promises  to  do  so  or  not.  Thompson  v.  Thompson, 
4  Ohio  St.  838.  It  is  equally  well  settled  that  ^^  an  agree- 
ment made  on  a  valid  consideration,  by  one  person  with  an- 
other, to  pay  money  to  a  third,  can  be  enforced  by  the  latter 
in  his  own  name."  JSmmitt  v.  Brophy,  4t2  Ohio  St.  82.  It 
would  seem  to  follow  from  this,  that,  unless  the  inquiry  we 
have  is  affected  by  the  character  of  the  deed,  or  by  the  fact 
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that  the  contract  is  not  embodied  in  the  deed,  the  answer 
will  necessarily  be  in  the  affirmative.  That  the  conyeyance 
is  a  quit  claim  rather  than  a  warranty  deed,  cannot  be  of 
importance,  because  the  liability  does  not  depend  upon  the 
form  of  the  conyeyance,  or  upon  the  character  of  the  estate 
which  the  purchaser  acquires,  but  upon  the  agreement  which 
I  he  makes  in  consideration  of  it. 

Can  it  be  affected  by  the  fact  that  the  agreement  is  dehors 
the  deed?  The  agreement,  when  made,  becomes  a  personal 
obligation.  It  in  no  way  affects  the  lien  of  the  mortgage, 
or  is  of  interest  to  the  future  purchaser,  or  to  the  public. 
No  rule  of  eyidence  requires  that  it  be  proven  by  a  paper 
under  seal,  nor  that  it  be  embodied  in  the  deed.  Why,  then, 
is  it  not  sufficient  if  legally  established  independent  of  the 
terras  of  the  deed?  Not  being  affected  by  either  of  these 
cotisiderations,  the  question  is  not  different  from  the  one 
.    presented  in  Hmmitt  v.  Brophy^  supra. 

Such  contract  is  made  upon  a  consideration  moving  to  the 
promisor.  The  true  import  of  it  is  not  to  pay  the  debt  of 
another,  but  to  discharge  the  promisor's  own  obligation. 
Instead  of  paying  the  whole  of  the  stipulated  purchase  price 
to  his  grantor  he  agrees  to  pay  it  to  the  one  who  holds  the 
incumbrance,  thus  making  the  sum  due  his  own  debt,  and 
when  he  pays  it  he  is  but  pajnng  what  he  agreed  to  pay  for 
the  land,  and  in  the  manner  agreed  upon.  And  no  reason 
can  be  given  why  such  a  contract  may  not  be  enforced 
in  favor  of  the  mortgagee  which  would  not  be  equally  effect- 
ive against  its  enforcement  by  the  vendor.  Lawrence  v.  Fax^ 
20  N.  Y.  268;  Merriman  v.  Moore,  90  Pa.  St.  78. 

As  to  the  second  question :  To  maintain  an  action  against 
a  married  woman  under  the  statutes  in  force  in  1888,  (act  of 
March  80,  1874,  as  amended  January  21, 1879,  and  section 
8108  Revised  Statutes)  it  must  be  made  to  appear  that  she 
has  separate  estate ;  that  the  transaction  out  of  which  the  ob- 
Ugatioii  grew,  had  reference  to,  or  was  for  the  benefit  of,  her 
separate  estate,  and  that  she  intended  to  charge  the  separate 
estate  with  its  payment.  Where  these  facts  conjoin,  no  rea- 
son exists  why  the  engagement  should  not  be  enforced  against 
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a  married  woman  which  would  not  be  equally  good  against 
its  enforcement  if  she  were  single.  The  fact  of  coverture 
does  not  necessarily  invalidate  the  engagement. 

It  is  insisted  that  the  contract  in  this  case,  if  made  at  all, 
was  a  verbal  contract,  and  for  that  reason  is  not  enforceable 
against  a  married  woman.  Such  is  not  the  effect  of  the  alle- 
gations of  the  supplemental  petition.  A  contract  is  alleged. 
Whether  it  is  to  be  established  by  a  paper  writing,  or  by  oral 
testimony,  is  a  matter  of  evidence,  not  a  matter  of  pleading. 
Had  the  defendant  desired  to  attack  it  as  invalid  under  the 
statute  of  frauds,  because  not  to  be  performed  within  a 
year,  such  question  should  have  been  made  by  answer.  The 
allegation  that  a  contract  was  made  is  an  allegation  that  a 
valid  contract  was  made,  and  in  the  absence  of  an  answer, 
the  court  will  presume  that,  if  necessary  to  be  in  writing,  it 
was  in  writing.  ' 

But  though  the  contract  were  verbal  (save  for  the  possi- 
ble effect  of  the  statute  of  frauds,  which  is  out  of  the  consid- 
eration), we  see  no  reason  why  that  fact  would  affect  its 
validity  as  against  this  defendant  in  case  it  were  shown  that 
the  obligation  had  reference  to,  or  was  for  the  benefit  of, 
separate  estate,  which  she  intended  to  charge  with  its  pay- 
ment. 

The  power  to  charge  is  an  incident  to  the  ownership  of 
property.  The  intent  to  charge  may  be  inferred  from  circum- 
stances. The  act  of  March  28, 1866,  (section  8108  Revised 
Statutes)  recognizes  the  right  of  a  married  woman  to  purchase 
real  estate,  and  real  property  conveyed  to  her  during  cover- 
ture, becomes,  by  force  of  that  act,  her  separate  estate.  By 
the  act  of  March  80, 1874,  amending  section  28  of  the  code, 
her  power  to  engage  in  mercantile,  or  other  business,  is  recog- 
nized. It  has  been  many  times  held,  and  is  believed  to  be 
accepted  practice  throughout  the  state,  that  where  a  married 
woman  is  conducting  a  mercantile  business,  her  engagements 
based  upon  verbal  agreements  in  the  purchase  of  goods,  may 
be  enforced  against  her  separate  estate.  This  upon  the 
ground  that  the  purchase  concerns,  or  is  for  the  benefit  of, 
her  separate  estate,  in  that  she  bought  the  goods  for  her 
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separate  use  in  the  business  she  was  conducting.  If  this  be 
a  correct  view  of  the  law,  (and  we  believe  that  it  is,)  why 
may  not  verbal  engagements,  made  in  the  purchase  of  real 
estate  to  pay  for  it  be  equally  enforceable  against  her  separate 
estate  ?  The  same  enactment,  (act  of  March  30, 1874, 9upra^') 
provides  for  the  enforcement  of  both  classes  of  obligations. 
By  its  express  terms,  where  an  action  against  a  married 
woman  concerns  her  separate  property,  or  grows  out  of  or 
concerns  a  mercantile  or  other  business  in  which  she  is  or 
has  been  engaged,  she  may  be  sued  alone,  and  her  separate 
property  and  estate  shall  be  liable  for  any  judgment  rendered 
thereon  against  her. 

Such  an  engagement  could,  we  think,  have  been  enforced 
against  a  married  woman  by  the  vendor,  and  we  see  no 
reason  to  doubt  that  it  might  be  enforced  by  the  mortgagee. 

The  third  question  is  answered  by  referring  to  the  same 
statute.  In  express  words  it  provides  that  ^4n  all  cases 
where  she  may  sue  or  be  sued  alone  the  like  proceedings 
shall  be  had,  and  the  like  judgment  rendered  and  enforced 
in  all  respects  as  if  she  were  an  unmarried  woman."  If  this 
does  not  warrant  a  personal  judgment,  language  cannot  be 
framed  that  will  do  so. 

No  particular  form  of  words  is  required  to  constitute  a 
good  pleading.  It  is  sufficient  if  the  necessaiy  facts  are 
stated.  In  this  case  the  allegations  of  the  petition  show 
that  Mrs.  Haines  purchased  and  received  a  deed  of  the  pro- 
perty described,  and  entered  into  possession  of  it  This 
showed  that,  under  section  8108,  the  land  was  her  separate 
estate,  and,  with  the  further  allegation  that  the  indebtedness 
referred  to  was  a  part  of  the  consideration  for  the  convey- 
ance which  she  agreed  to  pay,  showed  such  circumstances 
as  justified  the  inference  tiiat  she  intended  to  charge  her 
separate  estate  with  its  payment ;  otherwise  the  transaction 
on  her  part  was  meaningless.  No  rule  of  good  pleading  was 
violated  by  omitting  to  aver,  in  direct  language,  that  she  in- 
tended to  charge  her  separate  estate.  The  supplemental 
petition  made  a  case  against  her. 

It  is  objected  that  the  court  of  common  pleas  could  not 
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take  jurisdiction  of  tibie  case  against  Mrs.  Haines  made  in  the 
supplemental  petition,  because  no  leave  was  obtained  to  file, 
and  because  of  some  defect  in  the  indorsement  on  the  sum- 
mons issued  upon  it.  The  defendant  had  been  duly  brought 
into  court  by  the  first  summons.  The  cause  was  still  pend- 
ing. It  was  of  a  class  known  as  equitable  actions,  in  which 
oases  a  supplemental  bill  is  not  improper.  She  had  actual 
notice,  by  personal  service,  of  the  filing  of  the  supplemental 
petition.  If  no  leave  to  file  was  in  fact  allowed,  or  if  the 
indorsement  upon  the  summons  was  irregular,  (of  both  which 
facts  the  printed  record  is  silent,)  a  motion  to  strike  off,  or  to 
quash  the  summons,  or  both,  would  have  been  in  order.  She 
had  from  August  15  to  October  19,  to  interpose  a  motion,  or 
make  defense,  but  she  did  neither.  If  two  causes  had  been 
improperly  joined,  it  was  a  fault  to  be  reached  by  demurrer. 
She  cannot  now  complain  of  want  of  jurisdiction  over  her. 

It  is  also  insisted  that  the  judgment  was  taken  without 
evidence,  and  was,  therefore,  erroneous.  All  legal  presump- 
tions are  in  favor  of  the  judgment. 

To  the  objection  that  the  court  erred  in  rendering  judg- 
ment without  a  jury,  it  is  enough  to  say  that,  if  a  jury  had 
been  proper,  the  plaintiff  had  a  right  to  waive  it.  But  such 
cases  have  not  been  regarded  as  triable  to  a  jury. 

Nor  is  there  substance  in  the  objection  that  the  plaintiff 
had  waived  its  claim  against  Mrs.  Haines  because  it  had 
from  the  beginning  regarded  and  treated  the  husband  as  the 
principal  debtor.  It  does  not  appear  that  the  plaintiff  was 
aware,  or  had  the  means  of  learning,  of  the  agreement  of 
Mrs.  Haines  prior  to  the  filing  of  its  supplemental  petition. 
A  party  does  not,  ordinarily,  lose  rights  by  waiver,  in  the 
absence  of  knowledge  of  their  existence. 

There  appears  no  error  in  the  judgment  of  the  court  of 
common  pleas. 

The  judgment  of  reversal  by  the  eireuit  court  ie  reversed^ 
and  that  of  the  former  court  (^firmed. 
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Bailroad9—Dutif  to  fence  traek'-'Ii^ry  to  etock— Section  8829,  Beeiaed 
8tattUe9t  conetmed. 

The  first  clause  of  S  8829,  Beyised  Statutes,  provides,  that,  **  The  provisions 
of  the  five  preceding  sections  relating  to  fences  and  private  crossings 
shall  not  apply  to  any  case  in  which  compensation  for  building  a  fence 
or  private  crossing  has  been  or  may  hereafter  be  taken  into  considera- 
tion, and  estimated  as  a  part  of  Uie  consideration  to  be  ^aid  for  the 
right^f-way,  so  far  as  the  fence,  or  right  to  private  crossing,  has  been 
or  may  be  settled  or  paid  for."  Held:  that  where  stock  of  a  third 
person  gets  upon  the  track  of  a  railroad  company  by  reason  of  such 
fences  not  being  built  by  the  landowner,  the  company  is  not,  in  the 
absence  of  negligence  in  running  its  trains,  liable  to  the  owner  for  in- 
jury to  them.  The  duty  of  the  company  is,  in  such  case,  to  use  ordi- 
aary  care  and  prudence  to  avoid  injuring  the  animals. 

(Decided  June  17, 1890.^ 
Ebbob  to  the  Cirouit  Court  of  Knox  county. 

cTl  IT.  OoUine^  for  plaintiff  in  error. 

The  court  erred  in  sustaining  the  demurrer  to  the  third 
answer. 

The  case  was  clearly  within  the  provisions  of  the  first 
clause  of  Sec.  8829,  R.  S.  The  court  below,  in  deciding 
this  question,  was  endeavoring  to  follow  GHU  v.  Railway  Co.y 
27  Ohio  St.  240,  and  Railway  Co.  v.  Smith,  26  Ohio  St.  124; 
but  it  should  be  noted  that  these  cases  were  both  under  the 
fencing  law  of  1869  (S.  &  C,  881-882),  and  not  under  the 
act  of  1874,  as  found  in  the  Revised  Statutes.  The  latter 
clause  of  Sec.  8329  is  the  same  as  it  was  in  the  act  of  1859, 
but  the  first  clause  was  added  in  the  law  of  1874,  and  car- 
ried into  the  revision.  So  that  we  have  the  question  here 
made,  what  is  the  proper  construction  of  the  expression, 
^'The  provisions  of  the  five  preceding  sections  relating  to 
fences  and  private  crossings  shall  not  apply  to  any  case  in 
which  compensation  for  building  a  fence  or  private  crossing 
has  been  or  may  hereafter  be  taken  into  consideration,  and 
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estimated  as  a  part  of  the  consideration  to  be  paid  for  the 
right  of  way,  so  far  as  the  fence  or  right  to  private  crossing 
has  been  or  may  be  settled  or  paid  for." 

The  court  below  held  that  this  Itpplied  only  to  a  case  be- 
tween the  owner  of  the  land  who  had  agreed  to  fence,  and 
the  railroad  company ;  but  that  had  already  been  the  con- 
struction of  the  law  of  1859,  and  it  was  held  in  the  case  of 
Railway  Co.  v.  Smithy  supra^  that  such  landowner  could 
not  recover.  So  that  the  act  of  1874  was  intended  to  ex- 
tend this  rule  and  relieve  the  railway  company  from  all  lia- 
bility in  any  case  in  which  the  landowner  had  agreed  to 
fence.  And  I  submit  that  if  these  cattle  got  on  the  track  at 
a  place  where  it  was  the  duty  of  the  landowner  to  fence, 
that  this  is  a  case  in  which  the  provisions  of  the  statutes  as 
to  fences  do  not  apply. 

J.  B.  Waight^  for  defendant  in  error. 

There  was  no  error  in  sustaining  the  demurrer.  24  Ohio 
St.  48;  26  Id.  124;  27  Id.  240;  40  Id.  178-206.  The  two 
cases  in  40  Ohio  St.  are  under  the  fencing  law  of  1874. 

MiNSHALL,  C.  J.  The  plaintiff  below  brought  suit  against 
the  railroad  company  to  recover  damages  for  killing  two, 
and  injuring  another,  of  her  cows  whilst  on  its  track.  She 
averred  that  the  injury  occurred  without  fault  on  her  part, 
by  reason  of  the  negligence  of  the  defendant  in  not  fencing 
its  track,  as  required  by  law,  where  the  cows  got  on  the 
road,  and  that  they  were  killed  by  the  negligence  of  the 
defendant  in  running  and  operating  one  of  its  trains.  The 
defendant  interposed  three  defenses.  The  first  was  a  gen- 
eral denial.  In  the  second  it  averred  that  at  the  time  named 
in  the  petition  when  the  cattle  were  injured,  they  were  run- 
ning at  large  in  the  public  highways,  and  on  uninclosed  land 
along  and  adjoining  the  track  of  the  railroad,  and  had  been 
so  running  at  large  for  several  days,  and  that  they  were  not 
upon  the  laud  of  the  plaintiff,  or  in  any  field  or  inclosure 
owned  or  occupied  by  her,  and  while  so  at  large  strayed 
upon  the  railroad  track  and  were  injured.     In  the  third  it 
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averred  that  in  the  grant  of  the  right-of-way  through  the 
lands  at  the  place  where  the  cattle  wandered  upon  the  rail- 
road track  at  the  time  named  in  the  petition,  the  owner  and 
grantor  of  the  rightK)f-way  agreed  to  build  and  keep  in  re- 
pair fences  on  both  sides  of  the  railroad  track,  and  such 
agreement  of  the  owner  and  grantor  was  taken  into  account, 
and  compensation  therefor  allowed  and  estimated  as  a  part 
of  the  consideration  paid  by  the  company  for  the  right-of- 
way  ;  and  denied  any  negligence  in  running  the  train  by 
which  the  animals  were  killed. 

The  plaintiff  demurred  to  the  third  defense,  and  replied 
to  the  second,  denying  its  averments.  The  demurrer  having 
been  sustained  and  excepted  to  by  the  defendant,  the  case 
was  tried  to  a  jury  upon  the  issues  of  fact.  They  found  for 
the  plaintiff,  and  a  motion  for  a  new  trial  having  been  made 
and  overruled,  judgment  was  entered  upon  the  verdict, 
which  was  affirmed  by  the  circuit  court. 

There  are  a  number  of  assignments  of  error,  but  the  prin 
cipal  one  to  be  considered  is  presented  by  the  ruling  upon 
the  demurrer  to  the  third  defense. 

The  principal  ground  upon  which  the  liability  of  the  defend- 
ant is  placed  by  the  petition  is,  its  omission  to  fence  its  track 
as  required  by  section  8824,  Revised  Statutes,  at  the  point 
where  the  cows  got  upon  the  track  of  the  company.  Under 
this  statute,  if  applicable  to  the  case,  the  company  would  have 
been  liable  to  die  plaintiff  for  the  injury  to  her  cows,  irre- 
spective of  any  care  used  by  the  company  in  running  and 
operating  the  train  that  caused  the  injury.  But  it  is  pro- 
vided in  the  first  clause  of  section  8829,  Revised  Statutes,  that 
''The  provisions  of  the  five  preceding  sections  relating  to 
fences  and  private  crossings  shall  not  apply  to  any  case  in  which 
compensation  for  building  a  fence  or  private  crossing  has  been 
or  may  hereafter  be  taken  into  consideration,  and  estimated 
as  a  part  of  the  consideration  to  be  paid  for  the  right-of-way, 
so  far  as  the  fence,  or  right  to  private  crossings,  has  been  or 
may  be  settled  or  paid  for."  By  the  averments  of  the  third 
defense,  the  company  brought  itself  within  the  language  of 
this  clause,  and  having  denied  any  negligence  in  running  and 
Vol.  xlvu. — 28 
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operating  the  train  that  caused  the  injury,  we  fail  to  perceive 
why  it  does  not  constitute  a  bar  to  the  action  of  the  plaintiff. 
Prior  to  this  statute,  a  railroad  company  was  not  bound  to 
fence  its  track,  it  was  only  required  to  use  ordinary  care  and 
prudence  to  avoid  injury  to  stock  that  might  get  upon  it. 
Kertvhaeker  v.  Railroad  Oampany^  8  Ohio  St.  172.  There- 
fore, as  the  statute  requiring  railroi^d  companies  to  fence  their 
tracks  did  not  apply  to  this  company  at  the  point  where,  as 
alleged,  the  cows  got  on  the  track,  it  was  not,  in  the  absence 
of  negligence  in  running  the  train,  liable  to  her  for  the  in< 
jury  to  them. 

The  demurrer  seems  to  have  been  sustained  upon  the  de- 
cisions in  Chill  V.  Railway  Company^  27  Ohio  St.  240,  and 
Railway  Company  v.  Allen^  40  Ohio  St.  206.  The  first  de- 
cision was  made  before  the  act  of  1874  was  adopted,  by  which 
the  clause  above  referred  to  was  first  introduced.  The  stat- 
ute of  1859  which  first  imposed  the  duty  upon  railroad  com- 
panies to  fence  their  tracks,  and  made  them  liable  for  injuries 
resulting  from  a  failure  to  do  so,  simply  provided,  as  does  the 
second  clause  in  section  8829  Revised  Statutes,  that  its  provi- 
sions should  not  '^  be  held  to  affect^  in  any  manner,  any  con- 
tract or  agreement  between  a  railroad  company  and  the 

proprietors  or  occupants  of  lands  adjoining,  for  the  construc- 
tion and  maintenance  of  fences,"  etc.  It  will  be  observed 
that  this  clause  does  not  provide  that  when  the  company  has 
a  contract  with  an  adjoining  landowner  by  which  he  is  bound 
to  fence  for  the  company,  that  the  statute  shall  not  apply^  as 
does  the  first  clause  of  the  section — ^its  effect  is  simply  to  pre- 
serve the  obligation  of  the  contract  as  between  the  parties, 
without  in  any  way  relieving  the  company  from  the  conse- 
quences of  a  failure  to  build  and  maintain  the  fences^  When 
a  company  contracts  with  a  landowner  to  build  fences,  that  it 
is  required  by  law  to  build  itself,  such  contractor  is  regarded 
as  its  agent  and  the  company  is  liable  for  its  omissions,  as  it 
is  for  the  neglect  of  any  other  employee  or  agent  of  its  own. 
This  is  the  principle  upon  which  the  above  cases  were  decided. 
Thus,  in  GHU  v.  Railroad  Company^  Graham,  an  adjoining 
landowner,  had  agreed  with  the  company  to  fehce  the  track 
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through  his  own  land;  the  fence  was  not  sufficient,  by  rea- 
son of  which  Gill's  stock,  through  no  fault  of  his  own,  got 
upon  the  company's  ti;^ck  and  were  killed.  The  company 
was  held  liable  for  the  fault  of  Graham,  for  as  the  court  say, 
"it  is  not  otherwise  than  if  the  company  had  employed  any 
other  person  upon  contract  to  fence,  or  if  the  fence  were  built 
by  their  regular  employees."  The  case  of  Railway  Company  v- 
AUen  arose  after  the  amendment  of  1874.  But  it  will  be  found 
on  examination  that  the  case  came  within  the  second,  and  not 
within  the  first,  clause  of  the  section  in  which  the  amend- 
ment is  incorporated.  The  Dayton  &  Southt>Eastern  Railroad 
Company  in  acquiring  a  part  of  its  rightof-way  over  that  of 
the  defendant  company,  had  agreed  to  keep  a  fence  between  its 
road  and  that  of  the  defendant ;  and  the  stock  of  the  plaintiff, 
without  his  fault,  got  upon  the  track  of  the  defendant  through 
this  fence,  which  was  out  of  repair.  The  court  held  that  it 
was  the  statutoiy  duty  of  the  company  to  fence  at  the  point 
where  the  stock  got  on  its  track,  and  that  it  could  not  avoid 
its  duty  in  this  regard  by  devolving  it  upon  another.  It  was 
not  a  case  where  the  defendant  did,  or  could,  aver  that  com- 
pensation for  building  the  fence  had  been  taken  into  account 
and  estimated  as  a  part  of  the  consideration  to  be  paid  the 
landowner  for  its  right-of-way  at  the  point  where  the  stock 
got  on  the  track.  At  the  time  the  agreement  was  made  it 
was  not  acquiring  but  parting  with  a  part  of  its  own  right-of- 
way. 

Sustaining  the  demurrer  necessarily  worked  substantial 
prejudice  to  the  company ;  for  if  the  cattle  got  upon  the  track 
at  a  point  where  the  road  was  unfenced,  the  jury  could,  and 
may,  under  the  chai*ge  of  the  court,  have  found  for  the  plaint- 
iff, however  careful  the  agents  of  the  company  may  have  been 
to  avoid  injuring  them.  It  may  be  that  the  above  construc- 
tion is  contrary  to  what  was  the  intention  of  the  legislature 
in  adopting  the  amendment  of  1874.  If  this  be  so,  it  cannot, 
in  this  case,  be  helped  by  construction.  We  fully  recognize 
the  duty  of  courts  to  give  effect  to  the  intention  of  the  leg- 
islature in  all  cases  where  it  can  be  done  by  giving  effect  to 
the  language  employed.     Most  words  have  many  and  varied 
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meanings ;  and,  in  which  of  its  many  senses  a  word  is  used, 
in  a  particular  instance,  may  be  determined  from  a  consider- 
ation of  the  context,  the  general  purpose  of  the  act  and  the 
circumstances  that  may  have  caUed  for  legislation.  But  it 
is  contrary  to  all  rules  of  construction  to  give  an  affirmative 
sense  to  a  negatiye  expression,  because  no  word  or  phrase  can 
be  said  to  have  both  an  affirmative  and  a  negative  meaning. 
Hence  the  language  of  the  above  clause,  that  tiie  provisions 
of  the  statute  requiring  railroad  companies  to  fence  their 
tracks,  '^ shall  not  apply"  to  a  given  class  of  cases,  cannot 
be  construed  into  ^^  shall  apply/' 

The  legislature  may  have  been  surprised  into  the  adoption 
of  this  clause  in  the  form  of  a  universal  negative :  It  may 
have  intended  to  do  no  more  than  to  bring  such  cases  within 
the  provisions  of  the  second  clause,  and  to  say  that  in  the 
cases  provided  for  in  the  first  clause,  the  previous  sections 
should  not  a£Fect  the  obligation  of  the  parties — ^the  grantor 
of  the  rightK)f-way  and  the  company — as  between  themselves, 
without  relieving  the  company  of  the  duty,  as  between  it  and 
third  persons,  of  seeing  that  the  fences  were  built  aocording 
to  the  terms  of  the  agreement.  If  this  be  so,  then  the  legis- 
lature should  supply  the  remedy  by  amending  the  law. 

It  is  also  claimed  by  the  plaintiff  in  error  that  the  proof 
showed  that  the  cows  were  running  at  large  by  the  sufferance 
of  the  plaintiff  below,  at  the  .time  they  got  upon  the  track 
and  were  injured,  and  that,  for  this  reason,  the  judgment 
should  be  reversed.  It  is  well  settied  by  the  decisions  of  this 
court,  that  when  the  owner  suffers  his  stook  to  run  at  large 
contrary  to  the  statutes  of  the  state,  he  cannot  recover  if  they 
stray  upon  the  track  of  a  railroad  company  and  are  killed, 
although  they  may  have  done  so  by  reason  of  the  track  not 
being  fenced  as  required  by  law ;  for  the  reason  that  in  such 
case  both  parties  are  regarded  as  wrongdoers,  and  neither 
can  recover  for  injury  resulting  from  the  unlawful  act  of  the 
other.  Railroad  v.  Methven^  21  Ohio  St  586.  It  was  ad- 
mitted that  the  cows  were  at  large ;  and,  whilst  this  is  prima 
facie  evidence  that  they  were  at  large  by  the  sufferance  or 
fault  of  the  owner,  it  is  not  conclusive.    The  owner  may  still 
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show  that  it  was  without  fault  on  his  part.  This  the  plaint- 
iff undertook  to  do,  and  whilst  the  evidence  offered  was  not 
of  the  most  satisfactory  character,  still  the  court  would  hardly 
be  warranted  in  saying  that  there  was  no  evidence  tending 
to  overcome  the  presumption  arising  from  their  being  at  large. 
JuAgjMffnJt  reversed  and  eaiue  remaryied  for  further  proeeedmgs. 


Clabk  v.  Lindsey. 
PtfTcAow  hy  renont  In  common  at  Tax-sale, 

1.  Where  a  person  seized  of  lands  as  tenant  in  dower,  neglects  to  pay  the 

taxes  thereon  so  long  that  they  are  sold  for  the  payment  of  taxes,  if 
one  of  several  tenants  in  common  of  the  remainder  in  fee  of  such  lands, 
purchase  the  lands  at  the  tax  sale,  the  purchase  will  be  held  to  inure  to 
the  benefit  of  aU  the  co-tenants  in  remainder. 

2.  The  tenant  in  common  so  purchasing,  will  be  entitled  to  contribution 

from  his  co-tenants,  toward  the  cost  and  expense  incurred  in  the  pur- 
chase of  the  tax  title. 

(Decided  June  27, 1890. ) 

EsBOia  to  the  Circuit  Court  of  Marion  county. 

Joseph  F.  Lindsey,  the  defendant  in  error,  commenced  the 
original  action  in  the  Court  of  Common  Pleas  of  Marion 
county,  against  J.  W.  Clark,  Arthur  L.  Clark,  C.  F.  Seffiner 
and  Susan  E.  Seffner,  his  wife,  alleging  that  on  the  20th  day 
of  June,  1884,  he  caused  a  transcript  of  judgment  which  he 
had  recovered  against  said  J.  W.  Clark  before  a  justice  of 
the  peace,  to  be  filed  in  the  office  of  the  clerk  of  the  Court  of 
Common  Pleas  of  Marion  county,  and  thereafter  caused  an 
execution  to  be  issued  upon  such  judgment,  and  a  levy  to  be 
made  on  the  undivided  interest  of  the  defendant,  J.  W.  Clark, 
in  the  following  described  real  estate,  situate  in  the  county 
of  Marion,  and  state  of  Ohio,  to  wit :  Lots  numbers  39  and 
100  in  the  village  of  Marion.  That  said  judgment  became 
a  lien  upon  the  real  estate  above  described,  from  the  20th 
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day  of  June,  1884,  the  day  of  the  filing  of  the  transcript ; 
that  there  was  due  the  plaintiff,  at  the  filing  of  the  petition, 
on  said  judgment,  from  J.  W.  Clark,  the  sum  of  $514.52, 
with  interest  and  costs ;  that  Arthur  L.  Clark,  C.  F.  Seffner 
and  Susan  E.  Seffner  claimed  some  interest  in  said  premises, 
and  the  plaintiff  therefore  prayed  that  they  be  required  to  set 
forth  what  claim,  if  any,  they  had  in  and  to  the  premises ; 
that  such  claim  be  declared  subsequent  to  that  of  the  plaint- 
iff;  that  the  interest  of  J.  W.  Clark  in  the  premises  be  sold, 
and  out  of  the  proceeds  the  plaintiff  be  paid  the  amount  of 
his  judgment,  with  interest  and  costs,  and  all  proper  relief. 

J.  W.  Clark  was  in  default  for  answer  and  demurrer. 
Arthur  L.  Clark,  C.  F.  Seffner  and  Susan  E.  Seffner  filed  a 
joint  answer,  in  which  it  was  averred  that,  before  said  levy, 
lot  number  89  was  duly  sold  for  non-payment  of  taxes,  to 
Arthur  L.  Clark  and  C.  F.  Seffner.  The  plaintiff  replied, 
alleging  that  when  lot  number  89  became  delinquent  for 
taxes,  and  was  purchased  by  Arthur  L.  Clark  and  C.  F.  Seff- 
ner, the  interest  therein  of  J.  W.  Clark  was  held  by  the  pur- 
chasers in  trust  for  J.  W.  Clark,  and  subject  to  his  debts. 
The  death  of  C.  F.  Seffner  was  thereafter  suggested,  and  it 
was  ordered  that  Susan  E.  Seffner,  as  the  executrix  of  his 
last  will  and  testament,  be  made  a  party  defendant.  The 
cause  afterwards  came  on  to  be  heard ;  the-  court  found  for 
the  defendants,  and  the  plaintiff's  petition  was  dismissed  at 
his  costs.  The  cause  was  appealed  by  the  plaintiff  to  the 
circuit  court,  and  on  the  18th  day  of  September,  at  the  Sep- 
tember term,  1887,  the  following  entry  was  made  on  the 
journal  of  the  circuit  court,  to  wit: 

*^  This  day  this  cause  came  on  to  be  heard  upon  the  peti- 
tion of  the  plaintiff,  the  joint  answer  of  Arthur  L.  Clark, 
C.  F.  Seffner  and  Susan  E.  Seffner,  defendants,  and  the 
reply  of  plaintiff  thereto,  and  the  evidence,  and  was  argued 
by  counsel ;  on  consideration  whereof,  and  the  court  being 
duly  advised  in  the  premises,  and  on  request  of  the  defend- 
ants, Arthur  L.  Clark,  Susan  E.  Seffner,  executrix  of  the 
last  will  of  C.  F.  Seffner,  deceased,  and  Susan  E.  Seffner, 
that  its  conclusions  of  fact  be  separately  stated  from  its  con- 
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elusions  of  law,  find  and  state  as  its  conolusions  of  fact: 
That  said  J.  W.  Clark,  bein^  in  default  for  answer  and  de- 
murrer, the  petition  as  to  him  is  taken  as  confessed  to  be 
true ;  that  the  plaintiff  obtained  a  judgment  against  the  de- 
fendant J.  W.  Clark,  as  alleged  in  his  petition,  on^une  11, 
1873,  and  that  the  same  remains  in  full  force,  unreversed 
and  unsatisfied ;  that  on  the  12th  day  of  February,  1886,  the 
plaintiff  obtained  a  levy  of  an  execution  under  said  judg- 
ment on  the  following  described  real  estate,  in  Marion 
county,  Ohio,  to  wit:  Lots  numbers  eighty-nine  (89)  and 
one  hundred  (100),  in  the  village  of  Marion ;  that  the  de- 
fendant J.  W.  Clark,  did  not  then,  nor  at  any  time  since  the 
rendition  of  said  judgment,  have  any  interest  in  said  lot  num- 
ber one  hundred  (100) ;  that  said  lot  number  eighty-nine  (89) 
was  set  off  and  assigned  in  partition  to  Isabel  Clark,  as  and 
for  her  dower  in  the  lands  of  John  6.  Clark,  deceased,  the 
father  of  said  J.  W.  Clark,  Arthur  L.  Clark  and  Susan  E. 
Seffner,  and  was  the  property  of  said  J.  W.  Clark,  Arthur 
L.  Clark  an<l  Susan  E.  Seffner,  subject  to  the  dower  estate 
of  said  Isabel  Clark ;  that  said  Isabel  Clark  so  held  and 
occupied  the  same  until  she  suffered  the  same  to  go  delin- 
quent for  taxes  for  the  years  1875  and  1876 ;  that  said  lot 
eighty-nine  (89)  was  duly  sold  for  the  taxes  for  the  years 
1876  and  1876,  by  the  auditor  of  Marion  county,  Ohio,  to 
the  defendants  Arthur  L.  Clark  and  C.  F.  Seffner,  the  hus- 
band of  Susan  E.  Seffner;  that  on  the  24th  day  of  April, 
1882,  the  said  auditor  executed  and  delivered  to  said  Arthur 
L.  Clark  and  C.  F.  Seffner  a  deed  in  fee  simple  of  said  lot, 
which  was  left  for  record  April  26,  1882,  and  recorded  in 
volume  24,  page  28,  of  the  records  of  deeds  of  Marion 
county,  Ohio;  that  said  J.  W.  Clark  and  Isabel  Clark 
knew  of  said  sale  for  taxes  and  the  execution  of  said  deed, 
and  have  not  redeemed  or  offered  to  redeem  said  premises, 
nor  has  the  said  Arthur  L.  Clark,  nor  said  C.  F.  Seffner, 
demanded  such  redemption ;  that  said  widow  Isabel  Clark 
died  June  18,  1884;  that  said  defendant  C.  F.  Seffner 
was  the  husband  of  said  Susan  E.  Seffner,  and  said  J.  W. 
Clark,  Arthur  L.  Clark  and  Susan  E.  Seffner,  were  the  only 
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heii8-at-law  of  said  John  6.  Clark,  deceased.  And  as  con- 
clusions of  law  upon  the  abovtf  facts  the  court  find  that  said 
^Arthur  L.  Clark,  and  C.  F.  SefEner,  hold  said  auditor's  deed 
in  trust  for  said  J.  W.  Clark,  Arthur  L.  Clark  and  Susan  £. 
Seffner,  and  that  said  J.  W.  Clark  is  the  owner  of  one  third 
part  of  said  lot  number  eighty-nine  (89),  subject  to  an  ac- 
count for  taxes  paid  by  said  Arthur  L.  Clark,  and  C.  F. 
Seffner,  and  for  repairs,  if  any  were  made  by  them,  and  also 
entitled  to  an  account  of  the  rents  thereof ;  that  said  plaint- 
iff has  a  lien  on  the  interest  of  said  J.  W.  Clark,  by  virtue  of 
the  judgment  aforesaid ;  that  there  is  now  due  thereon,  on 
the  20th  day  of  January,  1887,  for  principal  and  interest,  the 
sum  of  five  hundred  and  forty  dollars  and  ninety-nine  cents. 
($640.99).  It  is  therefore  ordered,  that  unless  said  defend- 
ant J.  W.  Clark  pay,  or  cause  to  be  paid  the  said  sum,  with 
interest  thereon  from  this  date,  and  the  costs  herein,  that 
the  interest  of  the  said  J.  W.  Clark  in  said  premises,  viz. : 
the  one  undivided  third  part  of  said  lot  number  eighty-nine 
(89),  in  the  village  of  Marion,  Marion  county,  Ohio,  be 
appraised,  advertised  and  sold  as  upon  execution,  and  that 
an  order  issue  from  this  court  to  the  sheriff  of  Marion  county, 
Ohio,  commanding  him  to  so  appraise,  advertise  and  sell  the 
same,  and  to  bring  the  proceeds  into  this  court  for  further 
order.  And  it  is  further  ordered  that  the  defendants  Arthur 
L.  Clark,  Susan  £.  Seffner,  executrix  of  the  last  will  of  C. 
F.  Seffner,  deceased,  and  Susan  £.  Seffner,  have  leave  to 
amend  their  answer  so  as  to  plead  their  account  for  taxes, 
repairs,  etc.,  on  said  premises,  and  that  the  plaintiff  have 
leave  to  reply  thereto." 

To  reverse  the  decree  of  the  circuit  court,  this  proceeding 
in  error  is  prosecuted  by  Arthur  L.  Clark  and  Susan  E.  Seff- 
ner, for  herself  and  as  executrix  of  the  last  will  and  testa- 
ment of  C.  F.  Seffner,  deceased. 

W,  Z.  Davisy  for  plaintiffs  in  error. 

McNeal  ^  WoJford^  for  defendant  in  error. 
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Dickka:^^,  J.  It  is  provided  by  section  2852  of  the  Re- 
vised Statutes  that,  if  any  pei3on  who  shall  be  seized  of 
lands  as  tenant  in  dower,  shall  neglect  to  pay  the  taxe» 
thereon,  so  long  that  such  lands  shall  be  sold  for  the  pay- 
ment of  taxes,  and  shall  not,  within  one  year  after  such 
sale,  redeem  the  same,  according  to  law,  such  person  shall 
forfeit  to  the  person  or  persons  next  entitled  to  such  lands 
in  remainder  or  reversion,  all  the  estate  which  he  or  she,  so 
neglecting,  may  have  in  said  lands ;  and  the  remainderman 
or  reversioner  may  redeem  such  lands  in  the  same  manner 
that  other  lands  may  be  redeemed  after  having  been  sold 
for  taxes. 

Lot  number  89  was  set  off  and  assigned,  in  partition,  to 
Isabel  Clark  for  her  dower  in  the  lands  of  her  deceased  hus- 
band, John  G.  Clark,  and  subject  to  her  dower  estate,  J.  W. 
Clark,  Arthur  L.  Clark  and  Susan  E.  Seffner,  children  and 
only  heirs-at-law  of  John  6.  Clark,  had  a  vested  remainder  in 
fee  in  the  land,  as  tenants  in  common.  When  the  dowress 
suffered  the  land  to  become  delinquent  for  taxes,  and  to  be 
sold,  and  failed  to  redeem  the  same  within  one  year  after 
sale,  she  forfeited  her  estate  to  those  entitled  in  remainder. 
From  such  forfeiture  no  benefit  could  have  accrued  to  the 
remaindermen,  if  the  land  had  been  purchased  by  strangers, 
and  the  remaindermen  had  neglected  to  redeem  within  the 
statutory  period  of  two  years.  But,  the  purchasers  at  the 
tax  sale  were  Arthur  L;  Clark,  one  of  the  tenants  in  com- 
mon, and  C.  F.  Seffner,  the  husband  of  one  of  the  tenants  in 
common,  and  under  the  deed  of  conveyance  from  the  auditor, 
the  purchasers  held  the  premises  disencumbered  from  the 
dower  interest. 

The  auditor's  deed,  under  the  statute,  vests  in  the  grantee, 
his  heiiB  and  assigns,  ^*  a  good  and  vaUd  title,  both  in  law 
and  equity;"  but  the  question  arises,  whether  by  virtue  of 
the  tax  sale  and  auditor's  deed,  J.  W.  Clark  was  divested  of 
all  interest  in  the  land,  upon  his  failure  to  redeem  his  sepa- 
rate interest  from  his  co-tenants,  within  two  years.  In  our 
view,  the  relations  existing  between  tenants  in  common — 
whether  in  possession  of  the  property  or  entitled  to  an  es- 
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tate  in  remainder — ia  of  a  nature  to  preclude  such  a  result. 
Just  dealing  and  the  confidence  necessarily  reposed  in  each 
other  would  suggest,  that  owners  in  common  of  real  estate 
should  consult  for  the  mutual  benefit.  While  one  should  do 
no  act  intentionally  to  the  detriment  of  the  other,  good 
faith  should  withhold  him  from  all  action,  in  reference  to 
the  common  property,  that  would  work  exclusively  to  his 
own  advantage.  The  Supreme  Court  of  Tennessee,  in  2¥«- 
dcUe  V.  Tisdcde^  2  Sneed  599,  in  representing  the  fiduciaiy 
obligations  between  tenants  in  common,  correctly  say :  ^^  Ten- 
ants in  common  by  descent,  ard  placed  in  a  confidential  rela- 
tion to  each  other,  by  operation  of  law,  as  to  the  joint  property, 
and  the  same  duties  are  imposed  as  if  a  joint  trust  were  cre- 
ated by  contract  between  them,  or  the  act  of  a  third  party. 
Being  associated  in  interest  as  tenants  in  common  by  descent, 
an  implied  obligation  exists  to  sustain  the  common  interest 
This  reciprocal  obligation  will  be  vindicated  and  enforced  in 
a  court  of  equity,  as  a  trust.  These  relations  of  trust  and 
confidence  bind  all  to  put  forth  their  best  exertions,  and  to 
embrace  every  opportunity  to  protect  and  secure  the  com- 
mon interest,  and  forbid  the  assumption  of  a  hostile  attitude 
by  either."  Nor  is  that  trust  and  confidence  that  should 
exist  between  ownei3  in  common  to  be  diminished,  because 
they  happen  not  to  be  in  present  possession  of  the  estate  in 
common,  but  are  tenants  in  remainder,  awaiting  the  termi- 
nation of  the  precedent  particular  estate. 

Prom  the  facts  as  disclosed  by  the  record,  we  think  that 
Arthur  L.  Clark  and  C.  P.  Seffner,  in  making  the  purchase 
at  the  tax  sale,  stood  in  a  fiduciary  capacity,  and  held  the 
auditor's  deed  in  trust  for  J.  W.  Clark,  Arthur  L.  Clark  and 
Susan  E.  Seffner.  It  is  said  however,  that  so  far  as  C.  P. 
Seffner  was  concerned,  it  was  a  purchase  by  a  stranger  and 
not  by  a  tenant  in  common.  But  though  there  may  be  a 
purchase  at  a  tax  sale  by  one  not  then  a  co-tenant,  yet,  if  he 
be  the  agent  of  one  of  the  co-tenants,  or  otherwise  occupies 
a  confidential  relation  to  one  of  them,  his  purchase  will  gen- 
erally be  allowed  no  further  effect  than  if  made  by  his  prin- 
cipal.    This  rule,  it  is  said  by  Mr.  Preeman,  in  his  treatise 
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on  Co-tenancy,  §  158,  has  probably  been  enforced,  to  prevent 
co-tenants  from  eluding  the  force  of  the  prohibition  against 
their  acquisition  of  and  enforcement  of  a  hostile  title,  by  col- 
luding with  their  agents  and  others  occupying  confidential 
relations  with  them.  And  in  Lee  v.  Fox^  6  Dana  171,  it  was 
decided  that,  the  husband  of  a  co-heiress,  who  had  purchased 
an  outstanding  incumbrance  on  the  lands  of  the  heirs,  should 
be  held  to  have  purchased  for  the  benefit  of  all  the  tenants, 
upon  condition  only  that  they  should  contribute  their  respec- 
tive proportion  of  the  consideration  actually  paid  for  the 
incumbrance.  Recognizing  the  rule  that  prohibits  one  ten- 
ant in  common  from  buying  in  an  outstanding  adverse  title 
for  his  exclusive  benefit,  and  which  holds  it  to  inure  to  the 
benefit  of  his  co-tenants,  at  their  option,  the  Supreme  Court 
of  the  United  States,  in  RothweU  v.  Dewees^  2  Black.  618, 
applied  the  rule  to  the  case  of  a  purchase  of  an  outstanding 
interest  by  a  husband  of  one  of  the  tenants  in  common, 
who  held  the  property  as  heirs  of  a  common  ancestor ;  and 
it  was  there  recognized  and  considered,  that  the  rule  was 
based  on  a  community  of  interest  in  a  common  title,  which 
created  such  a  relation  of  trust  and  confidence  between  the 
parties,  that  it  would  be  inequitable  to  permit  one  of  them 
to  do  anything  to  the  prejudice  of  the  other,  in  reference  to 
the  property  so  situated. 

It  is  manifest  that  if  a  tenant  in  common,  in  whom  a  co- 
tenant  and  joint-heir  reposes  confidence,  could,  by  allowing 
the  common  property  to  become  delinquent  for  taxes,  and 
then  purchasing  the  same  at  tax  sale,  become  the  absolute 
owner  as  against  his  co-tenants,  sound  policy  would  sanction 
the  rejection  of  such  a  rule.  By  holding  the  purchaser  to  be 
a  trustee  of  the  title  for  the.  benefit  of  all  the  owners  in  com- 
mon, the  co-tenant  might  be  protected  in  his  rights.  But 
that  protection  would  be  taken  away,  if  the  tenant  in  com- 
mon, after  suffering  the  property  to  be  sold  for  the  non- 
payment of  taxes,  could,  by  bupng  it  in  at  tax  sale  in  the 
name  of  the  husband,  escape  the  obligations  of  a  trustee,  and 
absorb  the  interest  of  the  co-tenant. 

It  is  stated  as  a  well  settied  principle,  by  the  text  writers, 
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and  in  numerous  decisions,  that  a  tenant  in  common  will  not 
be  permitted  to  assert  against  his  co-tenant  a  title  acquired 
by  him  at  a  sale  for  taxes  imposed  on  the  joint  property. 
The  purchase  in  such  case  will  be  held  to  inure  to  the  bene- 
fit of  the  joint  owners.  A  tenant  in  common  holds  a  sev- 
eral interest  in  the  lands,  which  is,  however,  so  far  identical 
with  his  co-tenants'  interest  that,  in  all  matters  affecting 
the  estate,  he  will  be  regarded  as  acting  for  them  as  well 
as  himself.  He  cannot,  therefore,  as  the  owner  of  an  undi- 
vided portion  of  the  realty,  acquire  a  title  at  a  tax  sale  to 
defeat  the  title  of  the  owners  of  other  portions,  and  whatever 
interest  he  acquires  will  be  simply  a  trust  for  all  the  co- 
tenants.  Weare  v.  VanMetter^  42  Iowa  128 ;  Fallon  v.  Okid- 
ester,  46  id,  588 ;  Page  v.  Webster,  8  Mich.  268;  Venable  v. 
Beauehamp,  8  Dana  821 ;  Ohoteau  v.  Jones,  11  111.  300 ;  Al- 
len V.  Poole,  54  Miss.  828 ;  Davis  v.  King,  87  Pa.  St.  261. 

In  VanSom  v.  Funda,  6  Johns.  Gh.  888,  it  was  held  that, 
if  it  is  admitted  that  one  tenant  in  common  may,  in  a  partic- 
ular case,  purchase  in  an  outstanding  title,  for  his  own  bene- 
fit ;  yet,  where  two  devisees  are  in  possession  of  land,  under 
an  imperfect  title,  devised  to  them  by  their  common  ances- 
tor, one  of  them  cannot  buy  up  an  outstanding  or  an  adverse 
title,  to  disseize  or  expel  his  co-tenant ;  but  such  purchase 
will  inure  to  their  common  benefit,  subject  to  an  equal  con- 
tribution to  tlie  expense.  In  the  case  at  bar,  it  is  said  that 
the  dowress,  and  not  the  tenants  in  common,  was  in  actual 
possession  of  the  land  at  the  time  of  the  purchase  at  tax  sale. 
But,  at  common  law,  the  tenant  for  life  and  remainderman 
in  fee  are  deemed  so  closely  connected  in  interest  that,  if  in 
the  first  place  an  estate  for  life  is  created  or  carved  out  of 
the  fee  and  given  to  one  person,  and  the  residue  or  remain- 
der of  it  is  given  to  another  person,  both  these  interests  are 
in  fact  only  one  estate.  2  Bl.  Com.,  ch.  11 ;  2  Cruise  Dig. 
Tit.  16,  ch.  1.  The  lien  of  the  state  for  taxes  attached  to 
the  entire  estate,  and  all  the  proceedings  under  the  statute 
for  the  sale  of  the  land  for  non-payment  of  taxes,  are  in  rem. 
They  operate,  if  at  all,  upon  the  land  itself,  and  not  merely 
upon  the  title  of  the  person  in  whose  name  it  may  have  been 
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listed  for  taxation.  Janes  v.  Devore^  8  Ohio  St.  480.  Upon 
the  sale  of  any  land  for  delinquent  taxes,  the  lien  which  the 
state  has  upon  the  land  for  taxes  then  due  is  transferred  to 
the  purchaser  at  such  sale.  Revised  Statutes,  sec.  2880.  B  ut 
if  the  purchaser  is  one  of  several  tenants  in  common  by  descent, 
he  should  not,  we  think,  stand  in  any  better  position  in  re- 
lation to  his  co-tenants,  than  one  of  two  devisees  of  a  com- 
mon ancestor,  in  possession  under  an  imperfect  title,  who 
buys  up  an  outstanding  title  to  expel  his  co-tenant.  The 
hen  of  the  state  for  taxes  is  upon  the  common  property; 
there  is  a  community  of  interest  in  the  preservation  of  the 
title ;  and  the  purchase  should  be  considered  as  made  for  the 
common  protection.  Certainly  the  inequitable  rule  should 
not  be  applied,  that,  if  the  co-tenant  does  not  redeem  his  sep- 
arate estate  within  two  years  after  the  sale,  all  his  interest  in 
the  estate  shall  pass  to  the  purchasing  tenant  in  common  as 
absolute  owner. 

Where  the  tenant  of  the  particular  estate  is  in  possession, 
and  one  tenant  in  common  of  the  remainder  in  fee  purchases 
the  land  when  sold  for  taxes  at  delinquent  sale,  the  deed  of 
conveyance  from  the  auditor,  which  the  statute  provides  shall 
vest  in  the  grantee  ^^a  good  and  valid  title,"  will  not,  in  our 
judgment,  operate  for  his  exclusive  benefit,  but  for  the  bene- 
fit of  all  the  owners  in  common.  Indeed,  it  is  laid  down  in 
authoritative  decisions,  as  a  general  principle,  that  one  who 
ought  to  pay  the  taxes  on  property,  cannot,  by  omitting  to 
do  so,  purchase  at  a  sale  of  the  property  for  the  non-payment 
of  taxes,  and  thereby  strengthen  his  title ;  that  the  deed  to 
him  will  convey  no  title ;  and  that  the  payment  of  the  money 
will  be  regarded  as  a  payment  of  the  tax,  and  not  as  a  pur- 
chase of  the  property.  Middletawn  Savings  Bank  v.  Bachr 
arachi  46  Conn.  518 ;  Blake  v.  Howe^  1  Aikens,  806, 15  Am. 
Dec.  684,  note ;  Johnston  v.  Smith's  Adm'r^  70  Ala.  118.  In 
Douglas  v.  Bangerfieldy  10  Ohio  152, 158,  it  was  held  that,  one 
In  possession  of  lands  claiming  title,  and  in  whose  name  it  is 
listed  for  taxation,  acquires  no  additional  interest  by  suffer- 
ing the  land  to  be  sold  for  taxes,  and  purchasing  the  same 
himself.    Hitchcock,  J.,  in  delivering  the  opinion  of  the 
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court,  said :  '*  The  sale  was  made  to  the  individual  in  whose 
name  the  land  wa»  taxed,  who  had  it  in  possession,  and  who 
claimed  to  be  the  owner — ^to  the  individual  who,  under  the 
circumstances  was  bound  to  pay  the  tax,  and  who  dtd  in  fact 

pay  it In  our  view,  the  complainant  acquired  no  ad* 

ditional  right  by  this  purchase,  and  must  be  held  to  be  in  the 
same  situation  l^at  he  would  have  been  had  he  paid  the  taxes 
before  the  sale."  It  is  contended,  however,  for  the  plaintifEs 
in  error,  that,  in  the  case  at  bar,  the  remaindermen  were  under 
no  obligation  to  pay  the  tax  ;  that  the  tax  was  not  assessed 
against  them ;  and  that  they  did  not  therefore  stand  in  the 
position  of  persons  who  being  bound  to  pay  the  tax,  neglect 
to  do  so,  and  buy  in  the  property  at  delinquent  tax  sale. 
And  yet,  as  said  by  the  court,  in  Mxddletovon  Savings  Bank 
V.  BacJiarach,  supra :  '"  In  those  cases,  in  which  there  is  a 
direct  legal  obligation,  there  can  be  no  question  about  the 
duty  to  pay  the  taxes.  But  other  parties  may  acquire  an  in- 
terest in  real  estate  who  are  not  directly  responsible  to  the 
public  for  the  taxes,  and  who  enter  into  no  contract  in  res- 
pect to  them,  and  yet  may  be  so  situated  that  it  is  their  duty 
to  pay  the  taxes.  For  instance,  a  purchaser  of  the  property 
or  of  the  equity  of  redemption  subject  to  a  tax  lien ;  he  may 
be  compelled  to  pay  the  taxes  in  order  to  protect  his  own 
title.  In  such  cases  it  is  for  his  interest  to  do  so.  Necessity 
and  interest  combine  to  make  it,  in  a  broad  sense,  his  duty 
to  do  so.  Such  a  party  ordinarily  cannot  be  a  purchaser  of 
a  tax  title."  It  was  accordingly  held,  that  Bacharach  was 
not  capable  of  purchasing  at  a  tax  sale,  and  that  the  deeds 
to  him  conveyed  no  title.  And  in  Christy  v.  Fisher^  58  Cal. 
256,  it  was  declared  to  be  the  well  settled  doctrine,  that  one 
who  is  under  a  moral  or  legal  obligation  to  pay  the  taxes,  is 
not  in  a  position  to  become  a  purchaser  at  a  sale  made  for 
such  taxes ;  and  that  if  such  person  permits  the  property  to 
be  sold  for  taxes,  and  buys  it  in,  either  in  person  or  indirectly 
through  the  agency  of  another,  he  does  not  thereby  acquire 
any  right  or  title  to  the  property,  but  his  purchase  will  be 
deemed  one  mode  of  paying  the  taxes. 

By  virtue  of  section  2854  of  the  Revised  Statutes,  any 
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part  owner  who  shall  pay  the  tax  on  the  whole  tract  or  tracts 
of  which  he  is  part  owner,  shall  have  a  lien  on  the  shares  or 
parts  of  the  other  part  owners  for  the  tax  paid  in  respect  of 
their  shares  or  parts.  And  upon  principles  of  equity,  one 
tenant  in  common  so  making  payment  might  compel  a  just 
contribution  toward  the  payment  of  the  amount  expended. 
The  circuit  court,  therefore,  did  not  err  in  decreeing  that  J. 
W.  Clark  was  the  owner  of  the  one  third  part  of  lot  number 
89,  subject  to  an  account  for  taxes  paid  by  Arthur  L.  Clark 
and  C.  F.  SefEner,  and  for  repairs  that  may  have  been  made 
by  them,  but  was  entitled  to  an  account  of  the  rents  of  the 
premises. 

The  original  petition  prays  that  priorities  may  be  deter- 
mined, and  the  property  sold,  and  that  the  plaintiff  may  be 
paid  the  amount  of  his  judgment  out  of  the  proceeds,  with  a 
prayer  for  general  relief.  Whether  the  judgment  debtor,  J. 
W.  Clark,  had  a  legal  interest  in  the  land  that  could  be  sold  on 
execution  to  satisfy  the  judgment,  or  only  an  equitable  inter- 
est that  was  not  the  subject  of  seizure  or  levy  under  an  execu- 
tion at  law,  the  exception  taken  in  argument  by  the  plaintiff 
in  error,  at  this  stage  of  the  proceedings,  to  the.  form  of 
the  original  action,  should  not  avail  to  prevent  such  interest 
from  being  applied  in  satisfaction  of  the  claim  of  the  judg- 
ment creditor,  and  the  judgment  of  the  circuit  coprt  should 
in  our  opinion  be  afSrmed. 

Judgment  aeeordingly. 


County  and  City  Boards  of  Equalization — Powers  and  duties  of. 

1.  The  statute  prescribing  the  duties  of  annual  county  and  city  boards  of 
equalization,  provides:  '*That  said  board  shall  not  reduce  the  value  of 
the  real  property  of  the  county  below  the  aggregate  value  thereof,  as 
fixed  by  the  state  board  of  equalization,  nor  below  the  aggregate  value 
on  the  duplicate  of  the  preceding  year,  to  which  shall  be  added  the  value 
of  all  new  entries  and  new  structures,  over  the  value  of  those  destro3^ed, 
as  returned  by  the  several  township  assessors  for  the  current  year.'' 
This  provisio  prohibits  such  boards,  while  engaged  in  equalizing  the  da- 
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plicate  of  the  preceding  year,  from  reducing  the  valoation  of  any  lot  or 
tract  of  land  appearing  on  such  duplicate,  nnlesq,  at  the  time,  they  in- 
creaae  the  valaation  of  other  parcels  of  land  then  on  the  duplicate  to  an 
amount  equal,  at  least,  to  such  attempted  reduction. 

2.  The  circumstance  that  such  boards,  in.  equalizing  the  yaloation  of  new 
structures,  largely  add  to  the  values  thereof,  as  the  same  were  fixed  by 
the  ward  or  township  assessors,  or  by  the  county  auditor,  will  not  au- 
thorize them  to  reduce  the  valuation  of  any  lot  or  tract  of  land  that  stood 
on  the  duplicate  of  the  preceding  year. 

8.  When  the  valuation  of  new  structures  has  been  equalised  by  such  boards, 
and  from  the  aggregate  amount  thereof  as  thus  equalized  the  aggregate 
value  of  all  structures  destroyed  has  been  deducted^  the  amount  then 
remaining  should  be  added  to  the  duplicate  of  the  preceding  year,  after 
the  same  has  been  equalized  pursuant  to  law. 

4  Where  such  boards  undertake  to  reduce  the  valuation  of  certain  lots  or 
tracts  of  land  found  on  the  duplicate  of  the  preceding  year  without 
adding  to  other  parcels  thereof  an  amount  at  least  equal  to  the  attempted 
reduction,  they  exceed  their  authority,  and  their  action  being  without 
warrant  of  law,  should  be  disregarded  by  the  county  auditor,  and  if,  in- 
stead of  disregarding  the  same,  he  transfers  to  the  new  tax  duplicate 
such  lands  at  the  reduced  valuation,  the  error  thereby  committed  is  not 
fundamental,  but  is  a  clerical  one,  which  it  is  his  duty  to  correct;  and 
the  auditor  of  state  has  authority  to  direct  and  require  him  to  malce  the 
correction. 

(Decided  June  27,  1800.) 

Error  to  the  Circuit  Court  of  Hamilton  county. 
The  facts  will  be  stated  in  the  opinion. 

2>.  K.  Watson^  Attorney  General,  and  i2i(fu«  B.  Smithy 
and  Thomas  McDcmgall^  for  plaintiff  in  error,  cited  and  com- 
mented upon  the  following  statutes  and  authorities:  Sec- 
tions 166,  167,  1086,  1088,  1089,  1040,  2800,  2808,  2804, 
2807,  2808,  2814,  and  2816,  Revised  Statutes;  77  Ohio  L. 
180;  83  Ohio  L.  194;  88  Ohio  L.  282;  1  Chase,  171,  Sees. 
12  and  18,  Territorial  Laws,  adopted  June  19, 1795 ;  1  Chase, 
269,  Sees.  8  and  9,  Dec.  19,  1799;  1  Chase,  978,  Sec.  2, 
1816;  2  Chase,  1480,  Sees.  18,  20;  Curwin  117,  c.  10,  Sec. 
17;  2  Curwen,  1260,  the  act  of  March  2,  1846,  Sec.  44;  8 
Curwen,  1763,  Sees.  60  and  61,  and  the  act  of  1869;  4  Cur- 
wen, 8804,  Sees.  44,  45 ;  Gazlay  v.  Humphreys^  1  Law  Bull. 
114;  Foster  v.  FerUan^  2  Law  Bull.  64;  Cooley  on  Taxation, 
270 ;  1  Potter's  Dwarris  on  Statutes,  78 ;  Chitty's  notes  to  1 
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Blackstone's  Commentaries,  86 ;  Bouvier's  Law  Dictionary ; 
Sadler  v-  G-olden,  86  N.  Y.  446;  Saskd  v.  The  City  of  Bur- 
lingUm^i  80  Iowa  282 ;  United  States  v.  Sodson^  10  Wallace 
406 ;  Oitt/  of  New  Orleans  v.  Railroad  Company^  85  Louisiana 
659 ;  Jacksonville  v.  Basnett,  29  Fla.  525 ;  Sedgwick  on  Stat, 
and  Con.  Laws,  808  and  note ;  Wade  on  Retroactive  Laws, 
paragraph  258 ;  Tollman  v.  Janesville,  17  Wis.  77  and  78 ;  1 
Kent's  Commentaries,  498;  Dwarris  on  Statutes,  682;  80 
N.  H.  505;  2  Peters  589;  7  Johns.  477;  20  Ohio  St.  869; 
22  Ind.  204;  Cooley  on  Taxation,  225,  (special  curative  acts.) 
Gross  V.  Milwaukee^  19  Wis.  509 ;  Cooley  on  Taxation,  2  ed., 
282 ;  Cormoell  v.  Todd,  88  Conn.  448;  78  Ohio  L.  47;  Drande 
V.  Staley,  6  Bull.  778;  Cooley  on  Taxation,  291;  Nevada  v. 
Washoo  County,  5  Nev.  264,  267 ;  Sioux  City  ^  Pacific  B,  B. 
V.  Washington  Cownty,  8  Neb.  42 ;  Cooley  on  Taxation,  2  ed., 
419 ;  Burroughs  on  Taxation,  284,  286 ;  The  People  v.  Mon- 
roe Ashley,  4A  Cal. ;  People  ex  rel.  v.  Monroe  Ashley,  Aud- 
itor, 46  Cal.  524. 

Wm,  A.  Davidson  B,nd  Fred.  Hertenstein,  County  Solicitors, 
and  Drausin  Wulsin,  Paxton  ^  WarringUmdiXiA,  0.  J.  Cosgrave, 
for  defendants  in*  error,  commented  upon  the  above  statutes 
and  authorities,  and  also  cited  and  commented  upon  the  fol- 
lowing statutes  and  authorities.  Sections  166,  167,  1086, 
1089,  1040,  2758,  2800,  2808,  2804,  and  6741,  Revised  Sta- 
tutes ;  Vol.  88, 0.  L.  194  and  195 ;  Insurance  Company  v.  Cap- 
pdlar,  88  Ohio  St.  574 ;  State  of  Ohio  ex  rel.  v.  ComnCrs,  81 
Ohio  St.  271 ;  BuJtler  v.  ComrtCrs,  89  Ohio  St  168;  State  of 
Ohio  ex  rel.  v.  Cappellar,  5  W.  L.  B.  838 ;  Perin  v.  ComrrCrs, 
6  W.  L.  B.  678 ;  Sandhager  v.  CommWjs,  9  W.  L.  B.  20 ;  Ohio 
ex  rel.  v.  Brewster,  11  W.  L.  B.  89-41 ;  ComrrCrs  v.  Eckstein, 
8  Law  Record  749 ;  Ives  v.  ConmCrs,  10  Law  Record  806 ; 
Ohatfield  ^  Woods  v.  CommWs,  21  W.  L.  B.  815 ;  Mitchell  v. 
CommWs,  22  W.  L.  B.  292;  Drande  v.  Staley,  6  Law  Bul- 
letin 778 :  Humphreys  v.  Safe  Deposit  Co.,  29  Ohio  St.  608 ; 
Executive  Documents,  Part  2, 1879,  pp.  1222, 1228 ,  Ohat 
field  &  Woods,  21  Law  Bull.  815;  Mitchell  v.  County  Com- 
Voii.  XLvn. — 29 
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missianerSy  22  Law  Bull.  292 ;  Commia9ioner  v.  JEdcsUin^  8 
Law  Record  421. 

Bbadbuby,  J.  On  April  24, 1889,  the  plaintiff  in  error 
filed  in  the  Circuit  Court  of  Hamilton  county  a  petition  of 
which  the  following  is  a  copy : 

"  The  relator,  Ebenezer  W.  Poe,  says  that  he  is  now  and 
has  been  since  the  ninth  day  of  January,  1888,  the  duly 
elected,  qualified  and  acting  auditor  of  the  state  of  Ohio, 
and  that  the  defendant,  Fred.  Raine,  is  now  and  has  beeii 
since  the  eighth  day  of  November,  1886,  the  duly  elected, 
qualified  and  acting  auditor  of  Hamilton  county. 

'*  Relator  further  says  that  the  city  of  Cincinnati  is  a  city 
of  the  first  grade  and  of  the  first  class,  and  was  during  the 
period  of  time  hereinafter  referred  to ;  and  that  the  values 
of  different  pieces  of  property  in  said  city  are  and,  during 
tjie  period  of  time  hereinafter  referred  to,  were  equalized  by 
an  annual  board  of  equalization,  as  provided  in  the  statutes 
of  the  state. 

**  Relator  further  says  that  the  total  amounts  added  to 
and  deducted  from  the  values  of  different  pieces  of  realty 
in  said  city  by  the  said  annual  boards  of  equalization  for 
the  years  1884, 1885, 1886  and  1887,  were  as  follows : 

1884,  deductions,  .        .        .        .9  64,590 

1884,  additions,  .        .        .        .  82,580 

1885,  deductions, 411,910 

1885,  additions, 27,710 

1886,  deductions, 287,980 

1886,  additions, 88,980 

1887,  deductions, 470,010 

1887,  additions, 40,570 

*^  Relator  further  says  that  the  said  amounts  added  and 
deducted  are  in  addition  to  and  exclusive  of  the  amounts 
added  and  deducted  by  said  boards  of  equalization  respect- 
ively to  and  from  the  values  of  the  new  entries,  new  build- 
ings, orchards,  timber,  ornamental  trees  and  groves  destroyed 
of  each  year,  as  said  values  were  presented  to  them  by  the 
auditor  of  Hamilton  county  and  the  assessors  of  Cincinnati; 
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and  that  said  deductions  are  also  in  addition  to  and  exclu- 
sive  of  the  amount  deducted  by  said  boards  themselves  for 
buildings,  orchards,  timber,  ornamental  trees  and  groves  de^ 
stroyed  in  each  year,  where  the  assessor  had  failed  to  make 
return  of  the  destruction  of  the  same  and  to  fix  a  value 
thereto. 

^^  Relator  further  says  that  in  each  of  said  years,  from  1884 
to  1887  iilclusive,  said  boards  illegally  reduced  the  value  of 
real  property  of  the  city  of  Cincinnati,  below  its  aggregate 
value  as  fixed  by  the  state  board  of  equalization  and  below  its 
aggregate  value  on  the  duplicate  of  the  preceding  year,  exclu- 
sive of  the  addition  of  the  values  of  new  entries  and  new  struc- 
tures of  each  year  over  the  value  of  the  buildings,  orchards, 
timber,  ornamental  trees  and  groves  destroyed  of  each  year ; 
and  that  the  illegal  reduction  in  each  year  of  said  aggregate 
value  is  the  difference  between  the  several  amounts  added 
and  deducted  as  set  forth  in  the  figures  above  given. 

'*  Relator  further  says  that  on  the  sixteenth  day  of  April, 
1888,  the  defendant  as  auditor  of  Hamilton  county  addressed 
a  communication  to  him  as  auditor  of  state  as  provided  in 
section  166,  Revised  Statutes,  setting  forth  the  facts  herein- 
before stated  as  to  the  actions  of  the  boards  of  equalization  of 
the  city  of  Cincinnati  for  the  years  1884,  1885, 1886  and 

1887,  and  requesting  instructions  from  him  as  to  lus  duty  in 
the  premises ;  that  on  the  twenty-fifth  day  of  March,  1888, 
relator  as  auditor  of  state,  addressed  a  communication  to 
the  defendant  as  auditor  of  Hamilton  county,  in  which  rela- 
tor expressed  the  opinion  that  the  said  board  had  acted  ille- 
gally in  making  their  deductions  in  excess  of  their  additions 
as  i^oresaid  in  each  year ;  and  instructed  him  that  he  regard 
such  deductions  as  illegal  and  void. 

"  Relator  further  says  that  on  the  thirty-first  day  of  July, 

1888,  said  auditor  of  Hamilton  county  addressed  a  commu- 
nication to  relator  in  answer  to  the  communication  of  relator 
of  the  twenty-fifth  day  of  March,  1888,  as  aforesaid ;  that  in 
said  communication  said  auditor  declined  to  regard  as  illegal 
the  deductions,  or  any  part  thereof  made  during  the  years 
1884, 1885,  1886  and  1887  by  said  boards  of  equalization ; 
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and  to  correct  the  valuation  of  any  of  the  pieces  of  property 
whose  values  were  illegally  reduced  by  said  boards ;  and  to 
charge  upon  the  duplicate  the  taxes  omitted  by  reason  of 
said  illegal  deductions. 

^'  Wherefore  relator  prays  that  a  writ  of  mandamus  may 
issue  commanding  the  defendant  as  auditor  of  Hamilton 
county,  that  he  proceed  according  to  law  to  correct  on  the 
duplicate  for  the  years  1884,  1885,  1886,  18871  1888  and 
1889,  the  values  of  tile  property  from  which  said  deductions 
were  illegally  made;  and  to  charge  the  taxes  against  the 
same  according  to  law.*' 

This  petition  was  followed  by  an  answer  and  a  reply, 
which,  however,  do  not  require  any  special  notice,  as  no  trial 
was  had  in  the  circuit  court,  or  other  proceedings  had  there 
which  involved  an  inquiry  respecting  either  of  those  plead- 
ings. 

When  the  cause  came  on  for  hearing  in  the  circuit  court, 
that  court  being  of  opinion  that  the  issues  of  law  arising 
therein  should  be  determined  before  trying  any  issue  of  fact 
that  might  arise,  directed  counsel  to  argue  the  following 
questions  of  law : 

First — Whether,  assuming  the  allegations  of  the  petition 
to  be  true,  the  auditor  of  state  was  authorized  to  direct  and 
require,  in  the  mode  and  manner  in  which  it  was  done  in  this 
case  as  set  forth  in  the  petition,  the  auditor  of  Hamilton 
county  to  correct  on  the  duplicate  the  valuations  of  the 
different  pieces  of  property  from  which  deductions  had  bei^n 
made  and  to  charge  against  the  same  the  taxes  of  the  cut^ 
rent  year ;  and  where  the  property  had  not  changed  handa 
to  charge  against  it  the  taxes  omitted  by  reason  of  said  de- 
duction from  the  time  the  deduction  had  been  made. 

Second — Whether  assuming  the  allegations  of  the  petition 
to  be  true,  the  action  of  the  said  boards  was  in  violation  of 
law. 

In  this  connection,  it  was  admitted  by  counsel  that  the 
board  of  equalization  of  the  city  of  Cincinnati,  for  each  of 
the  years  named  in  the  petition,  ^*  added  to  the  values  of  new 
entries  and  new  structures  over  the  amount  thereof,  as  fixed 
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by  the  several  ward  assessors  or  the  county  auditor  and  so 
presented  to  said  boards,  and  over  and  above  the  amounts 
by  the  said  boards  deducted  from  the  values  of  the  new  en- 
tries and  new  structures  and  of  buildings  destroyed,  as  pre- 
sented to  them  by  the  ward  assessors  and  the  county  auditor, 
including  the  deductions  made  by  the  boards  themselves 
where  a  building  had  been  destroyed,  but  its  destruction  had 
not  been  returned  by  the  ward  assessors,  an  amount  far 
greater  that  the  deductions  made  from,  exceeded  the  additions 
made  to,  the  valuation  of  the  other  pieces  of  real  estate  where 
such  boards  were  of  the  opinion  that  such  deductions  or  ad- 
ditions should  be  made  on  account  of  gross  inequality  in 
the  valuation  thereof.'' 

^  And  it  was  further  admitted  that  the  deductions,  if  any, 
made  in  said  city  of  the  first  grade  and  first  class  on  account 
of  orchards,  timber,  ornamental  trees  and  groves  destroyed, 
were  insignificant  in  value." 

These  questions  of  law  having  been  argued  by  counsel 
the  circuit  court  held  that  the  ^^law  and  equity  of  the  case 
are  [were]  with  the  defendant,"  and  dismissed  the  action  at 
the  cost  of  the  plaintiff. 

These  proceedings  in  the  action  not  only  appear  in  the 
journal  entries  of  the  circuit  court,  but  were  embodied  in  a 
bill  of  exceptions  taken  by  the  plaintifE  in  error ;  so  that, 
whether  the  one  method  or  the  other  was  the  proper  mode 
of  preserving  a  record  thereof  for  review  in  this  court,  it  has 
been  successfully  accomplished.  This  proceeding  was  not 
such  a  trial  as  the  civil  code  contemplates,  and  neither  parfy 
could  have  been  required  to  submit  to  it.  It  bears  some 
analogy  to  the  reservation  of  a  cause  to  this  court  under  the 
old  practice,  a  proceeding,  which,  under  the  present  practice 
is  not  permitted.  The  plaintiff  had  a  right  to  demand  and 
require  a  full  trial  of  his  case  before  its  dismissal  for  want 
of  equity,  and  this  court,  ordinarily  at  least,  cannot  be  re- 
quired, through  the  medium  of  a  dismissal  without  a  full 
trial,  to  pass  upon  questions  of  law  that  may  arise  in  a  case 
in  advance  of  the  determination  of  the  facts  involved  there- 
in.   However,  as  the  plaintiff  in  error  has  no  ground  to 
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complain  of  this  action  of  the  court,  unless  it  operated  to 
his  prejudice,  which  it  could  not  do  if  bis  petition  does  not 
contain  facts  entitling  him  to  relief,  it,  therefore,  becomes 
necessary  to  inquire  into  its  sufficiency  for  that  purpose. 
The  petition  is  claimed  to  be  fatally  insufficient  in  two  re- 
spects : 

First — That  the  auditor  of  state  is  without  power  to  re- 
quire the  auditor  of  Hamilton  county  to  correct  the  tax 
duplicate  in  respect  to  the  matters  mentioned  in  the  petition, 
and. 

Second — That  the  proceedings  of  the  several  boards  of 
equalization,  as  the  same  are  therein  set  forth,  are  not  in 
violation  of  law. 

1.  That  the  auditor  of  state  has  no  power  to  direct  and 
require  a  county  auditor  to  correct  a  duplicate  unless  the 
error  sought  to  be  corrected  is  one,  that,  under  the  law,  the 
latter  officer  has  power  to  correct  must  be  conceded ;  for,  of 
course,  if  the  county  auditor  has  not  been  clothed  by  law  with 
power  to  do  an  act,  its  performance  by  him  cannot  be  required 
either  by  his  superior  or  by  courts  of  justice.  The  inquiry 
before  us  as  to  the  authority  of  the  auditor  of  state  to  direct 
the  county  auditor  to  correct  the  duplicate  in  the  particulars 
in  contention,  therefore,  necessarily,  involves  an  inquiry  into 
the  power  of  the  county  auditor  to  perform  the  act  thus  re- 
quired of  him. 

The  several  statutes  giving  to  state  and  county  auditors 
authority  relating  to  the  collection  of  the  public  revenue  do 
not  create  obligations  against  the  citizen  or  taxpayer;  they 
simply  provide  the  instrumentalities  by  which  the  revenue 
officers  may  enforce  obligations  imposed  by  the  statutes 
which  create  the  tax. 

They  are,  therefore,  in  their  character  remedial ;  and  being 
remedial  they  should  be  liberally  construed  to  advance  the 
remedy. 

^^  Revenue  statutes  being  remedial  in  their  character,  are 
to  be  construed  liberally  to  carry  out  the  ][iurposes  of  their 
enactment  ....''     United  States  v.  Hodson^  10  WalL 
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895:  Sdskel  v.  City  of  Burlington,  80  Iowa  282;  ffudler  y. 
Golden,  86  N.  T.  446. 

The  authority  of  a  county  auditor  to  correct  errors  of  omis- 
sion is  to  be  found,  mainly,  in  sections  1088, 1089  and  2800, 
Revised  Statutes,  which  read  as  follows : 

Sec.  1088.  ^*  The  auditor  shall,  from  time  to  time,  correct 
all  errors  which  he  discovers  in  the  tax  list  and  duplicate, 
either  in  the  name  of  the  person  charged  with  taxes  or  as- 
sessments, the  description  of  lands  or  other  property,  or  when 
property  exempt  from  taxation  has  been  charged  with  tax,  or 
in  the  amount  of  mieh  taxes  or  asseesTnente ;  .  .  .  ." 

Sec.  1089.  ^'The  county  auditor  shall  keep  a  book  of 
*  additions  and  deductions,'  in  which  he  shall  enter  all  cor- 
rections of  the  duplicate,  made  after  delivery  of  the  same  to 
the  treasurer,  which  either  increase  or  diminish  the  amount 
of  any  tax  or  assessment,  as  stated  in  the  duplicate '' 

Sec.  2800.  ^^  Each  county  auditor  shall,  from  time  to  time, 
correct  any  errors  which  he  may  discover  in  the  name  of  the 
owner,  in  the  valuation,  description,  or  quantity,  of  any  tract  or 
lot  contained  in  the  list  of  real  property  in  his  county '' 

The  terms  used  in  these  sections  are  broad  and  general : 
No  atteippt  is  made  to  enumerate,  specifically,  the  powers 
granted ;  to  have  undertaken  to  do  so  would  have  been  hazar- 
dous; for  if  taxes  should  be  omitted,  by  other  errors  or  omis- 
sions than  those  enumerated,  it  might  be  successfully  contended 
that  no  provision  had  been  made  for  them.  The  object  of  the 
legislation  was  to  provide  against  the  escape  from  taxation,  by 
error,  of  any  property  legally  taxable ;  to  accomplish  this  end, 
it  wisely,  and  no  doubt  purposely,  adopted  general  and  com- 
prehensive language  with  which  to  convey  the  needful  au- 
thority, instead  of  attempting  to  enumerate  in  specific  terms 
the  powers  conferred.  Section  2800,  Revised  Statutes,  au- 
thorizes the  county  auditor  to  correct  any  errors  in  the  valua- 
tion ^^  of  any  tract  or  lot  contained  in  the  list  of  real  propeityr 
in  his  county."  If  the  city  boards  of  equalization  had  no  power 
vo  reduce  the  valuation  of  the  several  tracts,  which  were  by 
them  reduced,  or  exceeded  the  authority  which  they  did  have 
in  relation  thereto,  then,  the  valuation  as  reduced  was  an 
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erroneous  one,  the  first  power  to  correct  which,  was  bestowed 
upon  the  county  auditor  by  the  terms  above  quoted  from  Sec- 
tion 2800,  Revised  Statutes. 

It  is  contended,  however,  that,  if  this  action  of  the  board 
of  equalization  was  erroneous,  the  error  was  not  clerical,  but 
fundamental,  and,  as  a  county  auditor  can  correct  clerical 
errors  only,  his  powers  of  correction  do  not  extend  to  errors 
of  this  class.  We  do  not  doubt  that  the  power  of  the  county 
auditor  to  correct  errors  is  limited  to  such  as  are  clerical. 

It  was  held  by  this  court  in  Ohio  ex  reL  of  the  Sister  Svr 
perior  etc.  v.  the  Oommisdaners  Montgomery  Co%mt]fj  81  Ohio 
St.  271-8,  that,  under  what  is  now  section  1088  Revised 
Statutes  the  county  auditor  could  not  correct  fundamental 
errors,  but  only  such  as  were  clerical;  and  the  rule  there 
stated  applies  as  well  to  the  case  now  under  consideration,  as 
it  did  to  the  case  in  which  it  was  announced.  No  attempt, 
however,  was  there  made  to  define  either  a  fundamental,  or 
a  clerical  en'or,  or  to  draw  a  distinction  between  them,  the 
court  saying,  merely,  that,  '*  The  question,  whether  specified 
property  is  or  is  not  subject  to  taxation,  was  not,  by  this 
section  of  the  statute,  submitted  to  the  judgment  of  either 
the  auditor  of  the  county,  or  the  board  of  county  commis- 
sioners." 

In  Ihwranee  Co.  v.  Oappellar^  88  Ohio  St.  660,  the  court 
held  that  where  an  insurance  company,  in  making  its  return 
for  taxation,  deducted  from  its  assets  the  re-iosurance  fund 
required  by  statute  to  be  reserved  by  it,  the  error  was  cleri- 
cal and  could  be  corrected  by  the  county  auditor.  McIl- 
VAINB,  J.,  on  page  574,  saying  in  this  connection :  *^  True,  it 
was  held  in  State  v.  Commissioners  of  Montgomery  County^  81 
Ohio  St.  271,  that  the  corrections  which  the  auditor  may  make 
under  this  section  are  merely  clerical.  The  error  to  be  cor- 
rected in  relation  to  the  plaintiff's  taxes  was  the  deduction  of 
the  re-insurance  item  from  its  credits.  No  fact  is  to  be  in- 
quired into.  Every  necessary  fact  appears  on  the  face  of  the 
return.  Charge  the  proper  rate  of  taxes  upon  the  amount  of 
credits  returned  without  any  deduction  on  account  of  the  re- 
insurance item,  and  the  error  in  the  amount  of  plaintiffs  taxes 
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will  be  corrected,— clerical  work  merely."  This  case  shows 
that  the  term  ^*  clerical  eiTor  "  is  not  limited  to  such  mistakes 
as  occur  in  copying  or  in  computations.  Errors  by  which 
prc^rty  escapes  its  lawful  share  of  taxation  must  of  neces- 
sity be  either  fundamental,  and  thus  beyond  the  power  of  a 
counfy  auditor  to  correct,  or  clerical  merely,  and  therefore 
within  that  power.  The  difficulty,  however,  lies  in  the  at- 
tempt to  distinguish  them.  While  we  are  not  required  in 
this  case  to  lay  down  rules,  if  that  were  possible,  by  which, 
in  all  cases,  the  character  of  these  errors — as  being  funda- 
mental or  merely  clerical — ^may  be  determined,  yet,  certainly, 
those  only  are  to  be  deemed  fundamental  that  pertain  to  the 
very  foundation  upon  which  a  tax  rests ;  this  of  course  in- 
cludes defects  and  imperfections  in  the  law  itself,  and  errors 
of  judgment  committed  by  public  boards  acting  within  the 
scope  of  their  authority.  But  can  an  error  be  said  to  be  fun- 
damental and  thereby  placed  beyond  the  power  of  a  county 
auditor  to  correct,  where  it  has  been  committed  by  a  board 
of  equalization,  or  by  any  other  board  or  officer  while  acting 
without  authority  of  law,  or  in  excess  thereof?  We  think 
not ;  and  if,  when  we  come  to  examine  the  acts  of  the  boards 
of  equalization  which  are  under  consideration  in  this  action, 
it  shall  appear  that  they  acted  without  warrant  of  law  or  ex- 
ceeded their  authority,  their  errors,  so  conunitted,  are  not  in 
any  proper  sense  of  the  term  fundamental,  and  may  there- 
fore be  corrected  by  the  county  auditor. 

If  a  county  auditor  has  authority  to  correct  the  duplicate 
in  the  manner  contended  for,  then  the  power  conferred  on 
the  auditor  of  state  by  section  166  Revised  Statutes  would 
authorize  the  latter  officer  to  direct  and  require  the  correction 
to  be  made  upon  any  reasonable  construction  of  its  terms. 

This  section  (166  Revised  Statutes)  is  to  be  found  in  the 
chapter  that  prescribes  the  duties  of  auditor  of  state,  and  reads 
as  follows :  ^^  Section  166.  He  shall  from  time  to  time  prepare 
and  transmit  to  the  auditors  of  the  several  counties  in  the 
state  such  forms  of  returns  to  be  made  by  them  to  his  office, 
and  such  instructions  upon  any  subject  affecting  the  state 
finances,  or  the  construction  of  any  statute,  the  execution  of 
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which  devolves  in  part  upon  coanty  auditors  and  which  af- 
fects the  interests  of  the  state,  as  he  deems  conducive  to  the 
best  interests  of  the  state ;  and  county  auditors  and  all  local 
officers  acting  under  such  laws,  shall  observe  and  use  such 
forms  and  obey  such  instructions." 

The  powers  vested  in  the  auditor  of  state  by  this  section 
are  of  the  most  ample  and  comprehensive  character.  It  is 
difficult  to  conceive  a  form  of  expression  that  could  add  to 
the  power  thus  conferred.  True,  the  authority  of  an  auditor 
of  state  to  direct  and  require  a  county  auditor  to  restore  the 
old  valuation  to  the  duplicate,  if  it  had  been  erroneously  de- 
creased, is  not  given  in  direct  and  specific  terms,  but  that 
such  authority  is  embraced  within  this  general  gift  of  power 
does  not  admit  of  any  serious  doubt.  The  only  remaining 
question  is  as  to  the  power  of  the  annual  city  boards  of 
equalizations  to  make  the  deductions  complained  of  in  the 
petition. 

The  authority  of  these  boards  is  to  be  found  in  the  follow- 
ing sections  of  the  Revised  Statutes :  Section  2805  provides, 
that  city  boards  of  equalization  in  cities  of  the  class  to  which 
Cincinnati  belongs,  shall  be  ^^  governed  by  the  rules,  provi- 
sions, and  limitations  prescribed  in  the  next  preceding  section 
for  the  annual  county  board."  The  rules  prescribed  in  that 
section  (2804  Revised  Statutes)  for  annual  county  boards  of 
equalization  are :  ^*  Said  board  shall  have  the  power  to  hear 
complaints  and  to  equalise  the  valuation  of  all  real  and  perso- 
nal property,  moneys,  and  credits  within  the  county,  and  shall 
be  governed  by  the  rules  prescribed  for  the  government  of 
decennial  county  boards  for  the  equalization  of  real  property : 
provided,  that  said  board  shall  not  reduce  tibe  value  of  the 
real  property  of  the  county  below  the  aggregate  value  thereof, 
as  fixed  by  the  state  board  of  equalization,  nor  below  its 
aggregate  value  on  the  duplicate  of  the  preceding  year,  to 
which  shall'  be  added  the  value  of  all  new  entries  and  new 
structures  overxthe  value  of  those  destroyed,  as  returned  by 
the  several  township  assessors  for  the  current  year;  provided, 
f uilher,  that  except  as  to  new  structures  and  structures  de- 
stroyed and  lands  and  lots  brought  on  to  the  tax  liat  since 


Digitized  byLjOOQlC 


JANUARY  TERM,  1890.  469 

State,  ex  rel.  Poe,  v.  Baine. 

the  preceding  decennial  state  board  of  equalization,  the  an- 
nual county  board  shall  not  increase  or  reduce  the  valuation 
of  any  real  estate,  except  in  cases  of  groaa  inequality,  and 
then  only  upon  reasonable  notice  to  all  persons  directly  in- 
terested, and  an  opportunity  for  a  full  bearing  of  the  ques* 
tions  involved." 

This  last  section,  it  will  be  observed,  refers  to  and  adopts 
the  rules  prescribed  for  the  government  of  decennial  county 
boards  for  the  equalization  of  real  property ;  which  rules  are 
to  be  found  in  section  2814  Revised  Statutes. 

^^  Sec.  2814.  The  auditor  shall  lay  before  the  board  the 
returns  made  by  the  district  assessors,  with  the  additions 
which  he  shall  have  made  thereto ;  and  they  shall  then  imme- 
diately proceed  to  equalize  such  valuations,  so  that  each  taract 
or  lot  shall  be  entered  on  the  tax  list  at  its  true  value,  and 
for  ttus  purpose  they  shall  observe  the  following  rules:. 
1.  They  shall  raise  the  valuation  of  such  tracts  and  lots  of 
real  property  as,  in  their  opinion,  have  been  returned  below 
their  true  value  to  such  price  or  sum  as  they  may  believe  to 
be  the  true  value  thereof,  agreeably  to  the  rules  prescribed 
by  this  title  for  the  valuation  thereof ;  2.  They  shall  reduce 
the  valuation  of  such  tracts  and  lots  as,  in  their  opinion,  have 
been  returned  above  their  true  value,  as  compared  with  the 
average  valuation  of  the  real  property  of  such  county, 
having  due  regard  to  their  relative  situation,  quality  of  soil, 
improvements,  natural  and  artificial  advantages  possessed  by 
each  tract  or  lot ;  8.  They  shall  not  reduce  the  aggregate 
value  of  the  real  property  of  the  county  below  the  aggregate 
value  thereof,  as  returned  by  the  assessors,  with  the  addition 
made  thereto  by  the  auditor,  as  hereinbefore  required." 

An  examination  of  the  whole  chapter  of  the  Revised 
Statutes  relating  to  the  appraisement  for  taxation  of  the  real 
property  of  the  state  will  disclose  two  legislative  objects ; 
one,  that  the  decennial  appraisement  of  real  estate,  as  finally 
equalized  by  the  state  board  of  equalization,  shall  not  be 
reduced  by  the  subsequent  action  of  the  successive  annual 
boards  of  equalization*;  the  other,  that  to  this  valuation  there 
shall  be  added,  from  year  to  year,  the  net  annual  increase 
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that  may  result  from  the  growth  and  development  of  the 
county.  Nor  is  it  inconsistent  with  this  general  purpose 
that  the  annual  boards  may  give  relief  where  structures  have 
been  destroyed  and  none  erected,  or  not  enough  to  equal 
the  value  of  those  destroyed.  It  may  be  true  that  a  fair 
construction  of  the  statutes  relating  to  that  particular  matter, 
will,  in  that  contingency,  permit  a  reduction  from  the  aggre- 
gate valuation  on  the  duplicate  of  the  preceding  year,  but 
this  question  is  not  involved  in  the  case  under  consideration, 
and  no  opinion  wiU  be  expressed  in  respect  thereof.  If  these 
objects  are  kept  in  view,  it  will  not  be  difficult  to  determine 
that  the  action  of  the  annual  boards  of  equalization  of  Cin- 
cinnati now  under  consideration,  are  illegal.  These  annual 
boards  of  equalization  have  two  sets  of  duties  to  perform  in 
reference  to  real  estate  which,  while  closely  allied,  are,  in 
f^ct,  independent  of  each  other ;  one  is  to  correct  any  gross 
irregularities  that  may  exist  in  the  appraisement  value  of 
the  several  lots  and  tracts  of  land  within  their  jurisdiction, 
as  these  valuations  appear  on  the  duplicate  of  the  preceding 
year ;  and  this  they  are  required  to  do,  whether  new  struc- 
tures have  been  erected  or  old  ones  destroyed  during  the 
preceding  year  or  not ;  their  power  to  equalize  gross  irregu- 
larities of  this  class  is  neither  enlarged  nor  diminished  by 
the  erection  of,  or  the  total  failure  to  erect,  new  structures; 
the  other  is  to  equalize  the  value  of  new  structures  erected, 
and  old  ones  destroyed,  as  the  same  have  been  returned  by 
the  several  assessors  for  the  year,  in  order  that  the  net  in- 
crease for  the  year  of  the  value  of  real  property  may  be 
added  to  the  duplicate  of  the  preceding  year. 

A  careful  examination  of  all  the  statutes  relating  to  these 
duties  of  boards  of  equalization,  whether  they  are  annual  or 
decennial,  city  or  county  boards,  will  disclose  the  care  with 
which  the  legislature  prohibited  a  reduction  of  the  aggregate 
valuation  that  might  come  before  such  boards  for  equaliza- 
tion, either  from  the  decennial  land  appraisers  or  from  the 
duplicate  of  the  preceding  year.  And  the  care  and  precision 
whereby  the  legislature  limited  and  gpiarded  against  the 
abuse  of  the  power  of  reduction,  when  it  came  to  grant  it  to 
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the  state  board  of  equalization  by  section.  2818,  Revised  Stat- 
utes, gives  emphasis  to  this  legislative  purpose.  The  legisla- 
ture, evidently,  thoroughly  comprehended  the  '  danger  of 
clothing  these  local  boards  with  such  power— it  knew  the 
pressure  that  would  be  brought  to  bear  upon  them,  and  the 
temptations  and  importunities  they  would  be  required  to 
withstand.  No  specific  reference  to  them  is  necessary,  for 
they  will  at  once  suggest  themselves  to  every  one  having 
the  slightest  knowledge  of  public  affairs. 

The  proviso  in  section  2804 — the  section  relating  to  the 
powers  and  duties  of  these  annual  boards  of  equalization, 
prescribes  '^  That  said  board  shall  not  reduce  the  value  of 
the  real  property  of  the  county  below  the  aggregate  value 
on  the  duplicate  of  the  preceding  year,  to  which  shaU  be 
added  the  value  of  all  new  entries  and  new  structures  over 
the  value  of  those  destroyed,  as  returned  by  the  several 
township  assessors  for  the  current  year.** 

When  this  proviso  is  construed  in  connection  with  the 
legislative  purpose  before  referred  to,  it  becomes  entirely  cer- 
tain that  the  annual  boards  of  equalization  have  no  power, 
while  engaged  in  equalizing  the  valuation  of  the  real  estate 
on  the  duplicate  of  the  preceding  year,  to  reduce  its  aggre- 
gate valuation ;  and  it  is  equally  certain  that  when  they  have 
equalized  the  value  of  new  structures,  etc.,  the  net  valuation 
thereof,  after  allowing  for  structures  destroyed,  is  to  be  added 
to  the  duplicate  of  the  preceding  year,  and  therefore  cannot 
be  made  a  predicate  to  reduce  the  valuation  of  tracts  or  lots 
of  land,  that,  in  the  opinion  of  the  board,  then  stood  upon  the 
duplicate  at  a  valuation  grossly  too  high. 

It  was  admitted  in  the  circuit  court  that  the  annual  boards 
of  equalization  of  Cincinnati,  for  the  years  mentioned  in  the 
petition,  "added  to  the  values  of  new  entries  and  new  struct- 
ures over  the  amount  thereof,  as  fixed  by  the  several  ward 
assessors  or  the  county  auditor  and  so  presented  to  said  boards, 
and  over  and  above  tiie  amounts  by  the  said  boards  deducted 
from  the  values  of  new  entries  and  new  structures,  and  of 
buildings  destroyed,  as  presented  to  them  by  the  ward  as- 
sessors and  the  county  auditor,  including  the  deductions  made 
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by  the  boards  themselves  where  a  building  had  been  destroyed, 
but  its  destruction  had  not  been  returned  by  the  ward  asses- 
sors, an  amount  far  greater  than  the  deductions  made  from, 
exceeded  the  additions  made  to,  the  valuation  of  other  pieces 
of  real  estate  where  such  boards  were  of  the  opinion  that  such 
deductions  or  additions  should  be  made  on  account  of  gross 
inequality  in  the  valuation  thereof." 

For  the  purposes  of  this  decision,  this  admission  may  be 
treated  as  a  part  of  the  petition,  and  its  effect  considered  as 
if  it  was  an  averment  thereof. 

The  boards  of  equalization,  in  doing  what  it  is  admitted 
they  did  do,  in  no  wise  enlarged  their  powers  to  reduce  values 
as  they  found  them  on  the  old  duplicate ;  and  it  is  immate- 
rial to  the  matter  in  hand  whether  they  had  or  had  not  legal, 
authority  to  do  so.  If  they  had  authority  to  add  to  the  val- 
uations which  the  several  ward  assessors  had  fixed  upon  new 
structures  returned  by  them,  and  also  power  to  add  to  the 
valuation  fixed  by  the  county  auditor  on  new  structures  added 
by  him,  the  powers  concerning  that  part  of  their  duties,  which 
the  law  enjoins  on  them  with  a  view  to  ascertain  the  increase 
of  the  pi-operty  of  the  community  for  the  current  year,  that 
it  might  be  added  to  the  duplicate  of  the  preceding  year,  were 
pursuant  to  the  policy  before  alluded  to,  of  securing  for  taxa- 
tion, year  by  year,  the  net  increase  resulting  from  the  growth 
and  development  of  the  county.  If  they  did  not  have  such 
authority,  then,  there  is  no  valid  ground  to  claim  that,  because 
they,  without  warrant  of  law,  added  a  valuation  to  one  man's 
property,  they  thereby  acquired  power  to  take  from  another's 
a  portion  of  the  valuation  theretofore  legally  resting  upon 
it. 

It 'is  urged  in  argument  that  the  petition  is  too  indefinite 
to  entitle  the  plaintiff  to  a  writ  of  mandamus,  that  it  does 
not  pray  for  the  performance  of  any  particular  act,  that  it 
leaves  to  the  discretion  of  the  county  auditor  the  manner  in 
which  the  reductions  are  to  be  restored,  and  that  the  court 
could  not  tell  whether  the  county  auditor  had  complied  with 
its  order  or  not  if  the  writ  was  issued. 

It  is  no  doubt  true  that  there  are  difficulties  in  the  way  of 
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a  complete  restoration  of  these  duplicates,  but  they  are  not 
insurmountable.  When  these  illegal  deductions  were  made, 
the  acts  were  without  warrant  of  law  and  had  no  more  bind- 
ing force  than  if  they  had  been  done  by  any  other  body  of 
men ;  it  at  once  became,  and  has  since  remained,  the  duty  of 
the  county  auditor  to  ignore  them  to  the  extent  that  they 
were  without  the  jurisdiction  of  the  boards.  To  correct  the 
error  committed  when  he  transferred  to  the  duplicate  the 
deductions  illegally  made  by  the  annual  boards  of  equalization, 
was  a  duty  enjoined  on  him  by  virtue  of  his  office,  and  this 
duty  has  continued  to  rest  upon  him  ever  since.  The  record 
of  the  proceedings  are  or  should  be  in  his  office  and  should 
provide  the  means  of  performing  this  duty  by  disclosing  the 
proceedings  of  the  board  in  making  the  illegal  deductions. 
And  we  must  assume  that  when  directed  by  the  court  to 
perform  this  duty  he  will  honestly  and  faithfully  endeavor 
to  discharge  it  to  the  best  of  his  ability.  That  the  perform- 
ance of  these  duties  may  present  difficulties  requiring  the 
exercise  of  a  sound  judgment,  coupled  with  an  extensive 
knowledge  of  the  law  is  no  doubt  true,  but  constitutes  no 
valid  ground  for  an  omission  to  perform  them.  He  is  pro- 
vided by  law  with  a  legal  adviser ;  but  whether  so  provided 
or  not,  it  is  a  startling  proposition  that  a  public  officer  may 
decline  to  perform  the  duties  of  his  office,  because  this  dis- 
charge involves  the  solution  of  complicated  questions  of  any 
kind.  Whatever  difficulties  lie  in  his  way,  he  must  biing  to 
the  discharge  of  his  duties  such  capacity  and  experience  as 
he  may  possess.  This  court  is  not  called  upon  at  this  time, 
in  advance  of  a  trial  in  the  circuit  court,  to  suggest  the  man- 
ner in  which  these  duties  ought  to  be  performed.  This,  to 
the  extent  that  an  issue  is  made  requiring  it,  will,  no  doubt,  be 
done  by  the  circuit  court  in  its  judgment  awarding  the  writ. 
The  only  question  now  properly  before  this  court  is  as  to 
the  sufficiency  of  the  petition  as  modified  by  the  admission 
of  record,  to  which  allusion  has  before  been  made,  to  entitle 
the  plaintiff  to  some  relief,  and  we  confine  the  decision  to 
that  question.     The  petition,  as  so  modified,  being  sufficient 
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to  entitle  the  plaintiff  to  some  relief,  it  was  error  to  dismiss 
the  action. 

The  judgment  of  the  eircuit  court  ii  therefore  reversed^  and 
the  eauee  remanded  to  the  circuit  court  for  further  proceedinge. 


The  State  bx  bbl.  v.  O'Brien  et  al. 

Municipal  CorporaUoM^When  qtio  warranto  may  be  maintained  againat 
a  person  who  assumes  the  exercise  qf  the  qfflee  of  memJber  (^  council — 
Acts  of  the  General  Assembly — When  bill  becomes  a  law, 

1.  While,  under  the  proyisions  of  section  1679  of  the  ReyiBed  Statntes,  the 

conncil  of  a  municipal  corporation  is  the  exclusive  Judge  of  the  election 
of  its  own  members,  qiLO  warranto  may  be  maintained  against  a  person 
who  assumes  the  exercise  of  the  office  of  member  of  the  council  from 
a  ward  which  has  no  legal  existence,  or  under  an  election  held  without 
lawful  authority. 

2.  Under  the  constitution  of  this  state,  and  the  joint  rules  and  practice  of 

the  general  assembly,  a  bill,  which  provides  that  it  shall  be  in  force 
from  and  after  its  passage,  becomes  a  law  and  takes  effect  when  it  has 
received  the  requisite  number  of  votes  of  the  members  elected  to  each 
house,  and  is  signed  by  the  presiding  officer  of  each  houfl#. 

(Decided  June  27, 1890.) 

Quo  Warranto. 

The  object  of  this  proceeding  is  to  have  determined  whe- 
ther the  defendants  are  entitled  to  exercise  the  powers  and 
functions  of  members  of  the  council  of  the  city  of  Spring- 
field. The  petition  shows  that  since  the  15th  of  April,  1890, 
the  defendants  have  assumed  to  sit  and  act  as  members  of 
the  council  of  that  city,  and  to  exercise  the  powers  and  per- 
form the  duties  of  said  office,  to  the  exclusion  of  certain 
members,  who,  it  is  claimed,  were  elected  to,  and  constitute 
such  council.  The  right  of  the  defendants  to  the  offices,  which 
it  is  alleged  they  have  usurped,  depends  upon  the  validity 
of  certain  proceedings  for  re-districting  the  city  into  wards, 
purporting  to  establish  the  wards  from  which  the  defendants 
claim  they  were,  at  the  April,  electioil  of  1890,  duly  elected 
members  of  the  council.    And  if  there  was  any  authority  for 
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those  proceedings,  it  must  be  found,  it  is  conceded,  in  an  act 
of  the  general  assembly,  entitled  an  act  *^  to  provide  for  re- 
districting  cities  of  the  third  grade  of  the  second  class,"  87 
Ohio  L.  128,  which  is  as  follows : 

^^  Sec.  1.  Be  it  enacted  by  the  General  Assembly  of  the  State 
of  Ohio,  That  in  every  city  of  the  third  grade  of  the  second 
class,  it  shall  be  the  duty  of  the  mayor  of  such  city,  within 
ten  days  after  the  passage  of  this  act,  on  petition  of  at  least 
one  hundred  electors  of  said  city,  to  appoint  three  electors 
who  shall  constitute  a  commission  to  re-district  such  city. 

^^  Sec.  2.  Said  commission  when  so  appointed  shall  take  an 
oath  faithfully  to  discharge  their  duties  with  impartiality, 
and  shall  immediately  re-district  said  city  into  wards,  bounded 
by  streets,  alleys,  avenues,  public  grounds,  canals,  water 
courses,  corporation  lines,  centre  lines  of  platted  streets,  or 
railroads,  and  composed  of  adjacent  and  compact  territory, 
containing  as  nearly  an  equal  number  of  inhabitants  as  in 
the  opinion  of  said  commission  may  be  practicable  and  con- 
secutively numbered. 

^^  Sec.  8.  The  commission  shall  give  notice  of  the  proposed 
changes,  by  publication,  for  five  days  in  two  daily  newspa- 
pers of  general  circulation  in  the  corporation,  and  during 
said  five  days  it  shall  be  the  duty  of  the  commission  to  sit 
at  least  a  part  of  each  day  in  some  public  place,  where  said 
commission  may  hear  and  consider  any  complaints,  objec- 
tions or  petitions  that  may  be  made  against  the  proposed  di- 
vision of  territory;  when  objections  are  made  by  one  or 
more  citizens,  against  any  particular  division  or  divisions 
proposed,  it  shall  be  the  duty  of  the  commission  to  carefully 
examine  said  objections,  and  if  it  appears,  that  for  good  rea- 
sons the  objections  be  well  founded,  the  commission  may 
make  such  alterations  as  may  be  deemed  proper,  and  at  the 
end  of  said  five  days,  the  commission  shall  cause  copies  of 
the  plats  of  the  wards,  as  finally  adopted,  to  be  made,  with  a 
description  of  the  boundaries  of  the  same,  and  shall  deposit 
one  copy  certified  by  them  with  the  mayor,  and  another 
with  the  city  clerk  who  shall  immediately  record  the  same 
in  the  record  book  of  general  ordinances  and  the  concurrence 
Vol.  xlvu. — 80 
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of  two  members  of  said  commission  shall  be  sufficient  for  the 
making  of  any  order,  or  the  validity  of  any  act  of  the  com- 
mission. 

^^  Sec.  4.  No  election  of  members  of  council  or  boards  of 
education  or  ward  officers  shall  be  held  until  the  next  ensu- 
ing annual  election  for  corporation  officers,  nor  shall  the 
term  of  office  of  any  member  of  council  or  board  of  educa- 
tion be  abridged,  and  if  two  or  more  members  of  council  or 
board  of  education,  who  hold  over,  reside  in  the  same  ward 
after  re-districting,  the  commission  shall  designate  what 
wards  are  to  be  represented  by  them  respectively  until  the 
expiration  of  their  terms  and  notify  the  mayor,  council  and 
board  of  education  thereof,  and  new  members  shall  be  elected 
only  in  the  wards  left  unrepresented  after  such  re-districting. 

^^  Sec.  5.  The  division  made  by  said  commission  shall  have 
the  same  force  and  effect  as  if  made  by  ordinance  of  council, 
and  said  ward  shall  not  again  be  changed  until  after  the 
third  regular  meeting  of  council  after  the  annual  municipal 
election  next  after  such  re-districting. 

''  Sec.  6.  This  act  shall  be  in  force  from  and  after  its  pas- 
sage."—"  Passed  April  1,  1890." 

The  petition  alleges,  that  the  bill  enacted  into  the  fore- 
going statute,  after  having  received  the  votes  of  a  majority 
of  the  members  of  the  house  of  representatives,  where  it 
originated,  was  amended  in  the  senate,  and  as  so  amended 
received  the  votes  of  a  majority  of  the  members  of  that  body, 
and  was  then  returned  to  the  house,  which  refused  to  concur 
in  the  senate  amendments ;  whereupon,  on  the  26th  day  of 
March,  1890,  the  senate  receded  from  its  amendments,  and 
the  bill  was  enrolled,  and  on  the  81st  day  of  March,  1890, 
was  signed  by  the  speaker  of  the  house,  and  then  sent  to  the 
senate,  where,  on  the  1st  day  of  April,  1890,  it  was  signed 
by  the  presiding  officer  of  the  senate,  who,  as  required  by  the 
joint  rules  of  the  two  houses  of  the  general  assembly,  affixed 
thereto  the  date  of  its  passage,  as  follows :  ''  Passed  April  1st, 
1890 ; "  and  the  bill  thereupon,  it  is  alleged,  became  a  law 
under  the  above  title,  and  the  same  was  deposited  in  the  of- 
fice of  the  secretary  of  state. 
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The  petition  further  alleges  that  prior  to  the  26th  day  of 
March,  1890,  the  mayor  of  Springfield  ^*  arranged  with  Wil- 
liam S.  Thomas,  John  Kinnane  and  P.  E.  Montanus,  that  he 
would,  if  said  bill  became  a  law,  appoint  them  a  commission 
to  re-district  said  city ;  and  thereupon  said  Thomas,  Kinnane 
and  Montanus,  prior  to  said  26th  day  of  March,  1890,  and 
before  they  were,  or  could  be  sworn  or  qualified  to  act  as 
such  commission,  agreed  to  re-district  said  city  into  nine 
wards,  and  also  i^eed  upon  the  manner  iji  which  they  would 
so  re-district  said  city  into  said  nine  wards,  and,  also  before  said 
day,  made  out  a  description  of  the  boundaries  of  the  wards 
according  to  their  said  scheme  of  re-districting  said  city  into 
wards,  and  before  four  o'clock  of  said  26th  day  of  March, 
1890,  they  caused  notice  of  the  scheme  of  re-districting  said 
city  into  wards,  so  agreed  upon,  to  be  inserted  in  a  newspa- 
per printed  and  of  general  circulation  in  said  city,  called, 
^  The  Springfield  Daily  Democrat,'  and  a  few  minutes  after 
the  receipt  of  a  message  from  Columbus,  about  half-past 
three  o'clock  in  the  afternoon  of  said  day,  to  the  effect  that 
said  bill  had  received  the  concurrence  and  sanction  of  both 
branches  of  the  general  assembly,  said  newspaper,  containing 
said  notice,  was  circulated  in  said  city." 

The  notice  states,  that  the  persons  appointed  such  commis- 
sion had  re-districted  the  city  into  nine  wards,  giving  the 
boundaries  of  each,  and  that  ^^  during  the  five  days  com- 
mencing on  the  27th  of  March,  1890,  and  Ending  the  1st  of 
April,  1890,  (not  including  Sunday,)  the  commission  would 
sit  at  the  mayor's  office  each  day,  between  the  hours  of  two 
and  three  o'clock  p.  M.,  to  hear  and  consider  any  complaints, 
objections  or  petitions  against  such  division  of  territory  into 
wards."  And  on  the  same  day  this  notice  was  published, 
the  mayor  published  his  proclamation  to  the  electors  of  the 
city,  notifying  them  to  assemble  on  the  7th  day  of  April, 
1890,  between  the  hours  of  six  o'clock  a.  m.  and  six  o'clock 
p.  M.,  at  the  places  fixed  by  the  board  of  elections,  for  the 
purpose  of  electing,  among  other  officers,  one  member  of 
council  for  each  of  the  nine  wards  into  which  the  city  had 
been  so  re-districted. 
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It  is  further  alleged  in  the  petition,  that  the  mayor,  ac- 
cording to  his  previous  understanding  with  Thomas,  Kinnane 
.and  Montanus,  on  the  26th  day  of  March,  1890,  appointed 
them  such  re-districting  commission,  and  they,  on  the  5th 
day  of  April,  1890,  filed  with  the  city  clerk,  a  description  of 
the  boundaries,  and  maps,  of  the  nine  wards  into  which  they 
had  re-districted  the  city  as  before  stated ;  and  on  the  same 
day  they  addressed  a  communication  to  the  city  council,  de* 
signating  certain  hold-over  members  to  represent  certain  of 
the  wards  so  constituted,  until  the  expiration  of  their  terms 
of  office. 

The  board  of  elections,  it  is  averred,  prior  to  the  5th  day 
of  April,  1890,  ^^  and  in  anticipation  and  contemplation  of 
the  re-districting  of  said  city  into  said  nine  wards  proposed 
by  said  commission,  unlawfully  divided  said  nine  proposed 
wards  into  precincts,  and  published  a  list  of  polling  places, 
and  appointed  judges  and  clerks  of  election  for  such  polling 
places  and  furnished  them  with  lists  of  registered  electors  in 
the  same,  and  did  not  provide  any  other  polling  places,  or 
judges,  or  clerks  of  election  for  said  municipal  election,  so 
that  the  electors  of  said  city  were  unable  to  hold  a  legal 
election  for  councilmen  in  said  city  on  the  first  Monday  in 
April,  1890." 

The  defendants  claim  to  have  been  elected,  at  the  election 
held  on  the  7th  of  April,  1890,  members  of  the  council  for 
the  wards  as  cohstituted  by  the  re-districting  proceedings. 
Which  proceedings,  the  petition  charges,  were  without  any 
lawful  authority. 

The  case  has  been  argued  upon  a  general  demurrer  to  the 
petition. 

J.  A.  McMahan  and  HIagen  ^  Hageny  in  support  of  de- 
murrer. 

D.  K.  Watsony  Attorney  Greneral,  and  B.  A.  Harrison  and 
S.  A.  Botoman^  contra, 

Williams,  J.  1.  The  first  question  raised  iu  the  argu- 
ment, is  one  of  jurisdiction ;  it  being,  whether,  since  by  sec- 
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tion  1679  of  the  Revised  Statutes,  the  council  of  a  municipal 
corporation  is  made  the  judge  of  the  election,  returns  and 
qualifications  of  its  own  members,  the  action  of  quo  warranto^ 
can,  in  any  case,  be  employed  to  try  the  right  of  a  person  to 
a  seat  in  that  body.  That  section  provides  that  ^^  The  council, 
and  when  of  two  branches,  each  branch,  shall  be  the  judge 
of  the  election,  returns,  and  qualifications  of  its  own  mem- 
bers." The  defendants  contend,  that  the  jurisdiction  with 
which  the  municipal  council,  and  its  branches,  is  thus  in- 
vested, is  exclusive ;  and,  that  in  the  exercise  of  that  juris- 
diction, every  question  appertaining  to  the  right  to  the  office, 
may  be  determined ;  and  consequently,  the  court  is  without 
jurisdiction  in  this  case,  to  inquire  into  the  defendants'  title 
to  the  offices  they  claim  to  hold.  The  argument  in  support 
of  this  position  is,  that,  as  the  language  of  the  statute,  by 
which  the  power  is  conferred  on  the  councils  of  municipal 
corporations  to  judge  of  the  election,  returns  and  qualifica- 
tions of  their  members,  is  identical  with  that  of  the  constitu- 
tion, which  makes  each  house  of  the  general  assembly,  the 
judge  of  the  election,  returns  and  qualifications  of  its  mem- 
bers, the  same  rules  of  interpretation  should  be  applied  to 
the  language  in  each  case,  and  the  powers  conferred  on  the 
council,  should  be  held  to  be  equally  comprehensive  with 
those  conferred  on  either  branch  of  the  general  assembly. 

It  is  well  settled,  that  under  constitutional  provisions  of 
the  kind  referred  to,  the  decision  of  the  legislative  body 
upon  the  right  of  a  member  to  a  seat  therein,  is  in  general 
final  and  conclusive ;  and  such  decision  may  embrace  the  de- 
termination of  every  question  affecting  either  the  election, 
returns,  or  qualification  of  the  member,  whether  there  be  a 
contest  or  not ;  for  the  power  to  judge  of  the  election  re- 
turns or  qualification  of  the  member,  does  not  depend  upon 
a  contest  instituted  against  him  for  the  puipose  of  trying 
his  title  to  the  office.  A  more  liberal  rule  of  interpretation 
prevails,  however,  in  favor  of  the  powers  of  the  legislature, 
than  is  applied  with  respect  to  those  of  councils  of  municipal 
corporations.  The  former  is  a  co-ordinate  branch  of  the 
state  government,  deriving  its  powers  from  the  constitution. 
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and  is  supreme  in  its  department,  subject  only  to  the  limita* 
tions  found  in  the  constitution ;  while  the  latter  have  only 
such  powers  as  have  been  within  such  limitations  expressly 
conferred  on  them  by  the  former,  or  are  clearly  implied 
from  those  so  expressly  granted. 

The  statute  under  consideration,  no  doubt,  was  enacted  in 
obedience  to  that  requirement  of  the  constitution  which  pro- 
vides, that  "  The  general  assembly  shall  determine,  by  law, 
before  what  authority,  and  in  what  manner,  the  trial  of  con- 
tested elections  shall  be  conducted."  Section  21,  article  II. 
In  the  light  of  this  constitutional  provision,  section  1679 
must  be  regarded  as  a  designation  by  law,  of  the  authority, 
before  which,  the  trial  of  contested  elections  of  members  of 
the  council  of  municipal  corporations  shall  be  conducted ; 
and  it  confers  upon  such  councils,  complete  power  to  hear 
and  determine  all  questions  arising  upon  a  contest  of  the 
election  of  members  thereof.  The  settled  doctrine  in  this 
state  is,  that  where  provision  is  made  by  statute  for  contest- 
ing elections,  the  statutory  proceeding  is  the  exclusive  rem- 
edy. State  V.  Marlow^  15  Ohio  St.  114 ;  Ingersan  v.  Berry^ 
14  Ohio  St.  815.  And  in  further  recognition  of  this  doc- 
trine, in  a  recent  decision,  the  court  held,  that  the  juris- 
diction conferred  by  section  1679  upon  the  council  of  a 
municipal  corporation  to  determine  the  election  of  its  own 
members,  is  exclusive.  State  v.  Berry ^  47  Ohio  St.  282.  If, 
then,  this  action  may  be  treated  as  a  contest  of  the  election 
of  the  defendants,  as  members  of  the  council,  and  involves 
no  inquiry  which  may  not  properly  be  determined  upon 
such  contest,  in  the  decision  of  the  question  now  under  dis- 
cussion, the  defendants  must  prevail. 

But  is  the  action,  in  any  proper  sense,  one  of  that  charac* 
ter?  ^^  Elections  cannot  be  held  and  offices  acquired  at  the 
mere  option  of  the  office  seeker.  In  order,  therefore,  to  the 
holding  of  a  valid  election,  authority  so  *to  hold  it  must  be 
found  conferred  by  the  people,  either  directly  through  the 
constitution,  which  they  have  themselves  ordained,  or  indi- 
rectly,  through  the  enactments  of  their  legal  representatives, 
the  legislature.     Without  such  authority,  no  election,  except 
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it  be  one  heM  with  the  unanimous  consent  of  all  persons  en- 
titled to  participate,  can  be  of  any  legal  importance/'  Mea- 
cham  on  Public  Offices  and  Officers,  section  170.  In  other 
words,  there  can  be  no  election  without  some  lawful  author- 
ity for  holding  it.  The  phrases,  "  contested  election,"  and 
^^  contest  of  an  election,"  necessarily  imply  that  an  election 
under  some  lawful  authority,  has  been  held,  to  choose  an  in- 
cumbent of  an  existing  office,  to  which  some  one,  might,  at 
such  election  properly  be  chosen,  and  that  the  person,  whose 
right  to  office  is  the  subject  of  the  contest,  claims  to  have 
been  duly  elected  thereat.  And,  as  said  by  Scott,  J.,  in  In- 
fferson  v.  Berry^  14  Ohio  St.  824,  the  contest  of  an  election, 
'^  is  the  specific  remedy  provided  by  statute  for  the  correction 
of  aU  errors,  frauds  and  mistakes  which  may  occur  in  the  pro- 
cess of  ascertaining  and  declaring  the  true  expression  of  the 
public  will."  But  where  there  is  no  such  office  as  that  which 
a  claimant  assumes  to  fill,  or  there  is  no  authority  for  his  elec- 
tion thereto,  the  attempt  by  him  to  exercise  its  functions,  is 
a  mere  usurpation.  In  such  case,  a  proceeding  to  contest 
his  election,  would  be  inapplicable,  and  inappropriate ;  and, 
if  the  public  exigencies  demand  it,  he  may,  we  think,  be 
ousted  by  quo  warranto.  The  distinction  drawn  by  the 
Supreme  Court  of  Pennsylvania,  in  the  decision  of  two 
reported  cases  arising  under  constitutional  and  statutory 
provisions  somewhat  analogous  to  ours,  is  in  accord  with 
this  conclusion.  ' 

The  charter  act  of  the  city  of  Philadelphia  conferred  upon 
its  council  the  same  power  and  mode  of  trying  contested 
elections  of  its  members  as  i&  provided  for  the  contest  of 
elections  of  members  of  the  senate  and  house  of  representa- 
tives. In  The  Commonwealth  v.  Leech^  44  Pa.  St.  882,  which 
was  a  proceeding  in  qiu>  warranto^  to  oust  from  the  office 
a  member  of  the  council  of  that  city,  the  court  held  that 
"where  there  are  two  claimants  under  the  same  election 
for  the  same  office,  which  only  one  of  them  can  have,  ifc  con- 
stitutes a  case  of  contested  election,  which  is  to  be  tried  in 
the  mode  specifically  provided  for  in  such  cases,  and  not  by 
the  ordinary  form  of  judicial  process,  the  statutory  remedy 
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for  this  statutory  right,  supplying  the  place  of  the  common 
law  remedy.  The  mode  of  trying  contested  elections  of 
councilmen  of  Philadelphia,  is  specially  provided  for  in  the 
city  charter  of  1854;  and  in  such  contests  the  courts  have 
no  jurisdiction."  In  a  succeeding  case,  the  Oammanwealth 
v.  Meeser^  44  Pa.  St.  841,  which  was  a  proceeding  to  oust 
from  the  office  of  councilman  in  the  city  of  Philadelphia,  a 
person  claiming  to  be  such  officer,  on  the  ground  that  the 
ward  which  he  claimed  to  represent  already  had  one  member, 
and  was  not  entitled  to  two,  that  court,  in  holding  that  qm 
warranto  was  the  proper  remedy,  uses  the  following  lan- 
guage: ^^The  supreme  court  cannot  inquire  whether  the 
election  was  regularly  conducted ;  for  that  duty  belongs  to 
the  branch  of  the  council  in  which  the  seat  is  claimed ;  bat 
they  can  decide  the  question  whether  there  was  an  office  or 
vacancy  to  be  filled."  In  the  opinion  of  the  court,  Lowebb, 
C.  J.,  said :  ^^  This  ward  has  already  one  member,  and  is  not 
entitled  to  another  unless  it  had  four  thousand  taxable  inhab- 
itants. Here,  then,  are  the  regular  steps  to  a  valid  election: 
an  official  list  of  taxables  of  the  preceding  year,  showing 
four  thousand  taxable  inhabitants ;  a  proclamation  of  the 
sheriff  of  a  vacancy  to  be  filled,  which  proclamation  is  ex- 
pressly required,  and  an  actual  election  in  pursuance  thereof, 
conducted  by  the  proper  officers,  and  certified  as  the  law  di- 
rects. If  any  of  these  steps  are  wanting,  then  the  election 
was  irreg^ular,  and  the  defendant's  title  to  the  office  is  at  least 
doubtful.  But  let  us  be  careful  here.  This  court  has  no 
authority  to  judge  whether  the  election  was  regularly  con- 
ducted or  not,  for  that  duty  is  assigned  by  law  to  the  coun- 
cils. Our  duty  must  be  confined  to  the  decision  of  the 
question  whether  there  was  an  office  or  vacancy  to  be  filled." 
In  the  case  of  Commonwealth  v.  Fowler,  10  Mass.  290, 
it  appeared  that  on  the  25th  of  February,  1812,  the  legisla- 
ture of  Massachusetts  passed  an  act,  which,  by  its  provision, 
was  to  take  effect  from  and  after  the  first  day  of  August  then 
next,  and  which  created  the  county  of  Hampden  out  of  cer- 
tain towns  in  the  county  of  Hampshire.  On  the  20th  of 
May,  1812,  the  governor  appointed  the  respondent  Fowler 
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to  the  o£Boe  of  judge  of  the  probate  of  wills,  in  the  county  of 
Hampden.  An  information  in  qtio  tvarranto  was  filed  to  oust 
him,  on  the  ground  that  at  the  time  of  the  appointment  the 
law  was  not  in  operation,  and  the  appointment  was  on  that 
account  void.  It  was  contended  that  the  court  was  without 
jurisdiction  by  that  proceeding  to  inquire  into  the  respond- 
ent's right  to  the  office,  because  the  governor  had  the  exclu- 
sive right  of  appointing  and  so  must  have  the  exclusive  right 
of  determining  when  a  vacancy  existed  in  the  office,  the  fill- 
ing of  which  belonged  to  that  branch  of  the  government. 
It  was  also  contended  that  the  appointment  was  valid.  But 
the  court  held  otherwise  on  both  questions,  deciding  that  it 
had  jurisdiction,  and  that  the  appointment,  by  the  governor, 
of  the  respondent  to  the  office,  before  the  act  went  into  effect 
was  void.  And  see  Ati'jf  Gen'l  v.  Holihan^  29  Mich.  116 ; 
People  V.  Riordan,  41  N.  W.  Rep.  482 ;  PeapU  v.  Gartiandy 
42  N.  W.  Rep.  687 ;  Commonwealth  v.  AUen^  Huhn  and  Shane^ 
70  Pa.  St.  466. 

The  distinction  between  the  trial  of  a  contested  election, 
which  is  a  contest  between  two  or  more  persons  for  the  same 
office,  or  against  one  claiming  the  office,  and  implies  that 
there  was  an  election  held  under  some  lawful  authority 
foV  choosing  an  incumbent  of  an  office  then  in  existence, 
which  some  one  might  lawfully  fill,  and  an  inquiry  into  the 
legal  existence  of  the  office,  or  the  authority  to  hold  an  elec- 
tion or  make  an  appointment  to  ffil  it,  is  clear  and  sub- 
stantial, and  was  practically  enforced  in  the  cases  of  iStcUe 
V.  Marlow,  16  Ohio  St.  114,  and  State  v.  Taylor,  Ibid.  187. 

While,  therefore,  the  power  conferred  by  section  1679  of 
the  Revised  Statutes  on  the  councils  of  municipal  corpora- 
tions, to  determine  the  election  of  their  own  members,  is  ex- 
clusive, we  are  of  opinion,  quo  warranto  may  be  maintained 
against  a  person  who  assumes  the  exercise  of  the  office  of 
member  of  the  council  from  a  ward  which  has  no  legal  ex- 
istence, or  under  an  election  held  without  authority  of  law. 

If  the  act  referred  to  in  the  petition,  did  not  go  into  effect, 
as  a  law,  until  after  the  26th  day  of  March,  1890,  there  was 
no  authority  for  the  appointment,  that  day  made,  by  the 
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mayor,  of  the  commission  to  re-district  the  city  of  Springfield, 
and  the  appointment,  and  the  acts  of  the  commission,  were 
equally  inoperative  and  invalid;  and  it  follows,  that  at  the 
April  election  of  1890,  there  were  no  such  wards  as  those  in 
which  the  defendants  claim  to  have  been  elected,  and  there 
could  then  be  no  election  of  members  of  council  therein. 

2.  This  brings  us  to  the  consideration  of  the  other  ques- 
tion in  the  case,  which  is,  when  did  the  act  take  effect? 

It  is  shown  by  the  petition,  that  the  bill,  which  finally  be- 
came the  act  in  question, was  introduced  in  the  house  of  rep- 
resentatives, and  after  having  received,  on  its  passage,  the 
votes  of  a  majority  of  the  members  elected  to  that  body,  was 
sent  to  the  senate,  where  it  was  amended,  and  as  amended, 
received  the  votes  of  a  majority  of  the  members  elected  to 
the  senate,  and  was  then  returned  to  the  house  for  its  con- 
currence in  the  amendments.  The  house  refused  to  concur ; 
and,  on  the  26th  day  of  March,  1890,  the  senate  receded  from 
its  amendments,  and  sent  its  message  to  the  house,  to  that 
effect,  on  the  27th  of  March,  1890 ;  and  on  the  81st  day  of 
March,  the  bill,  having  been  enrolled  and  reported  to  the 
house  by  the  conmiittee  on  enrollment,  was  signed  by  the 
speaker  and  sent  to  the  senate,  where,  on  the  1st  day  of 
April,  it  was  signed  by  the  presiding  o£Bcer  of  the  senate, 
who,  as  required  by  the  joint  rules  of  both  houses,  affixed 
thereto  the  date  of  the  passage  of  the  bill  as  follows :  ^^  Passed 
April  1st,  1890."  And  thereupon,  the  petition  alleges,  the 
bill  became  a  law  under  the  title  it  now  bears,  and  as  such 
was  deposited  in  the  office  of  the  secretary  of  state. 

Section  17  of  article  II.  of  the  constitution  requires,  that 
^^  The  presiding  officer  of  each  house  shall  sign,  publicly  in 
the  presence  of  the  house  over  which  he  presides,  while  the 
same  is  in  session,  and  capable  of  transacting  business,  all 
bills  and  joint  resolutions  passed  by  the  general  assembly." 
To  carry  out  this  constitutional  provision,  the  general  assem- 
bly adopted  the  following  joint  rule : 

^^  Each  bill  and  joint  resolution  shall  be  first  signed  by  the 
speaker  of  the  house  of  representatives,  and  then  by  the  pres- 
ident of  the  senate,  who  shall  fix  the  date  thereto,  and  be  by 


Digitized  byLjOOQlC 


JANUARY  TERM,  1890.  476 

The  Stotd  ex  rel  v.  O'Brien  et  a2. 

him  delivered  to  the  clerk  of  the  senate,  who  shall  immediately 
deposit  the  same  in  the  office  of  the  secretary  of  state,  and 
take  his  receipt  therefor,  which  receipt  shall  be  filed  with  the 
papers  of  the  senate." — Joint  Rule  17. 

By  section  128  of  the  Revised  Statutes,  the  secretary  of 
state  is  required  to  have  charge  of  and  safely  keep  all  laws 
passed  by  the  general  assembly,  and  deposited  in  his  office. 

Evidently,  the  framers  of  the  constitution,  and  the  general 
assembly,  deemed  it  important  that  there  should  be  some  rule, 
by  which  it  might  be  ascertained,  with  certainty  and  conven- 
ience, when  a  bill  became  a  law.  The  evidence  of  the  pro- 
ceedings of  each  house  of  the  general  assembly,  is  contained 
in  the  journal  it  is  required  to  keep ;  and  that  would  be  a 
rule  of  great  inconvenience,  which  should  require  an  exami- 
nation of  those  journals  in  eveiy  instance,  in  order  to  deter- 
mine when  a  bill  finally  received  the  requisite  vote  of  both 
houses.  And  then,  the  result  might  not  always  be  certain ; 
for  it  would  hardly  do  to  hold  that  a  bill  becomes  a  law  the 
instant  it  receives  the  votes  of  the  majority  of  the  members 
of  each  house.  The  vote  may  thereafter  be  re-considered, 
and  the  measure  then  defeated,  and  no  one  would  claim,  we 
apprehend,  that  during  the  interval  between  these  events,  it 
wotQd  be  a  law.  In  the  practical  execution  of  the  provision 
of  the  constitution,  and  the  joint  rule,  already  quoted,  the 
president  of  the  senate,  when  he  signs  the  bill  in  the  presence 
of  that  body,  affixes  the  day  of  the  month,  and  the  year,  pre- 
ceded by  the  word  "passed,"  and  the  act  thus  authenticated, 
with  that  date  of  its  passage  appended,  is  deposited  in  the 
office  of  the  secretary  of  state,  and  is  so  published  in  the  vol- 
umes of  the  laws  of  that  session.  This  appears  to  have  been 
the  long  and  uniform  practice,  and  the  laws  are  administered 
by  the  courts,  with  reference  to  the  dates  of  their  passage  thus 
shown.  And  in  subsequent  legislation,  when  the  time  of  the 
passage  of  a  previous  act  is  referred  to,  it  is  uniformly  referred 
to,  as  passed  at  the  date  affixed  by  the  president  of  the  sen- 
ate and  published  in  the  laws.  This  may  be  regarded  as  a 
legislative  interpretation  of  the  meaning  of  the  term  "passage," 
when  used  with  reference  to  the  time  when  an  act  shall  take 
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effect ;  and  heuce,  when  it  is  provided  in  a  statute  that  it  shall 
take  effect  from  and  after  its  passage,  the  time  of  the  passage 
of  the  act  as  affixed  by  the  president  of  the  senate,  when  he 
signs  the  same,  is  intended. 

In  the  recent  case  of  StcOe  v.  jElesewetter^  45  Ohio  St.  264, 
it  was  held  that  a  bUl  which  19  not  authenticated  as  required 
by  section  17  of  article  II.  of  the  constitution,  does  not  become 
a  law ;  that  this  provision  of  the  constitution  is  mandatory, 
not  directory  only,  and  was  intended,  not  as  a  mere  guide  to 
t]ie  action  of  the  general  assembly,  but  for  the  benefit  of  the 
people  in  their  examination  in  ascertaining  what  is  or  is  not 
the  law. 

For  the  reasons  there  stated,  and  those  here  given,  we  aire 
of  opinion,  the  act  in  question  did  not  go  into  effect  until 
the  Ist  day  of  April,  1890 ;  and  consequently,  the  action  of 
the  mayor  of  Springfield  in  appointing  the  commission  to 
re-district  that  city  into  wards,  and  the  action  of  the  com- 
mission so  appointed,  were  alike  unauthorized  and  void. 
The  persons  appointed  on  the  so  called  commission  were  not 
officers  de  factOj  for  there  was  then  no  such  office.  There 
can  be  no  officer  de  facto^  unless  there  be  an  office  to  fill. 
And  as  is  said  by  a  learned  author,  while  there  may  be  offi- 
cers defaeto^  an  office  de  facto  cannot  exist  under  a  consti- 
tutional government.  Meacham  on  Public  Offices,  section  825. 
Neither,  are  the  defendants,  officers  de  facto.  The  action  of 
the  so-called  commission  being  wholly  ineffectual  to  estab- 
lish the  wards  which  the  defendants  claim  they  were  elected 
to  represent,  there  was  of  course  no  such  office  as  member 
of  the  council  from  the  supposed  wards ;  and,  as  there  was 
no  office,  there  could  be  no  de  facto  officer.  In  this  essential 
feature,  the  status  of  the  defendants,  as  well  as  of  the  per- 
sons appointed  on  the  re-districting  commission,  lacks  anal- 
ogy to  that  of  the  contesting  senators,  whose  action,  after 
they  were  admitted  as  members  of  that  body,  was  under  con- 
sideration in  the  case  of  The  State  ex  reL  Herron  v.  Smith,  44 
Ohio  St.  849,  referred  to  in  the  argument  of  counsel.  The 
senatorial  districts  were  lawfully  established;  and,  at  the 
time  and  in  the  manner  appointed  by  law,  an  election  had 
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been  held,  at  which  senators  were  duly  chosen.  The  contes- 
tants, who  claimed  to  have  been  elected  from  their  respective 
districts,  were  admitted  to  seats  in,  and  thereafter  acted  as 
members  of  the  senate.  There  can  be  no  doubt,  that  while 
so  acting,  they  were,  as  was  held  in  that  case,  at  least  sena* 
tors  de  facto. 

The  demurrer  is  overruled.  And,  as  it  is  impossible  that 
the  law  could  have  been  so  executed  as  to  effect  a  re- 
districting  of  the  city  into  wards  between  the  time  the  act 
took  effect,  and  the  election  held  on  the  7th  day  of  April 
last,  no  reason  is  perceived  why  final  judgment  of  ouster 
should  not  now  be  pronounced  against  defendants,  and 

Judgment  will  he  entered  accordingly. 


Village  of  Van  Wert  v.  Brown. 


CcmMtituUonal  Uxuy^Local  optUm-^ConstnicUon  qfthe  Dow  Law—Practice. 

On  March  6, 1889,  the  ooundl  of  the  Tillage  of  Van  Wert  passed  a  prohibi- 
tory ordinance  by  virtae  of  the  11th  section  of  the  act  of  May  14, 1886, 
entitled  ^*  an  act  providing  against  the  evils  resulting  from  the  traffic 
in  intoxicating  liquors,"  (88  Ohio  Laws,  157,)  which  ordinance  went  in- 
to effect  March  22, 1889.  June  6th,  following,  a  complaint  was  made  be- 
fore the  mayor,  against  one  B.,  chaiging  a  violation  of  the  ordinance  by 
keeping  a  place  within  the  village  where  intoxicating  liquors  were  un- 
lawfully sold  from  May  1st  to  June  11th.  B.  filed  a  motion  to  be  dis- 
charged, and,  afterwards,  a  motion  in  arrest  of  judgment,  on  the  ground, 
among  others,  that  so  much  of  said  11th  section  as  purports  to  vest  in 
Immicipal  corporations  power  to  pass  prohibitory  ordinances  was  un- 
constitutional, the  same  not  providing  a  way  by  which,  and  a  fund  from 
which,  a  dealer  who  should  be  compelled  to  discontinue  the  business 
«>uld  first  have  returned  to  him  the  ratable  proportion  for  the  unex- 
pired portion  of  the  year  of  the  tax  paid.  The  motions  were  overruled, 
and,  on  a  plea  of  guilty,  sentence  of  fifty  dollars  fine  was  imposed.  On 
error  to  the  court  of  common  pleas  the  judgment  was  affirmed.  On 
error  to  the  circuit  court  the  judgment  of  both  courts  was  reversed, 
and  the  defendant  ordered  discharged. 

HM :  1.  That  under  section  7866  Revised  Statutes,  as  amended  February  7, 
18^,  (2  S.  A  B.  Revised  Statutes,  2123,)  this  court  has  jurisdiction  to 
review  the  judgment  of  the  circuit  court.  2.  That  it  was  not  error  to 
ovennile  said  motions,  for  the  reasons :  (a).  It  not  appearing  that  the  de- 
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fendant  had  been  assessed  or  paid  the  tax  provided  for  by  the  first  seo- 
tion  of  said  act,  as  amended  March  26,  1888,  he  was  not  affected  by  the 
provisions  for  refunding  to  those  who  had  paid,  and,  as  to  him,  it  was 
immaterial  whether  or  not,  as  to  those  who  had  paid,  said  provisions  are 
or  not  incapable  of  execution,  and  whether  the  prohibitory  feature  of 
the  law,  as  to  th^  latter  class,  is  unconstitutional  or  not.  (6).  Section 
eleven,  being  construed  with  section  three  of  the  act,  the  two,  taken 
together,  afford  a  way  by  which  a  dealer  in  intoxicating  liquors,  who 
has  discontinued  the  business,  either  voluntarily  or  by  compulsion,  may 
receive  a  refunding  order  for  the  proportion  of  the  tax  to  which  he  may 
be  entitled.  3.  Said  section  eleven  is  not  impossible  of  execution  merely 
because  it  does  not  provide  out  of  what  fund  such  return  of  a  ratable 
proportion  of  the  tax  paid  shall  be  made. 

(Decided  June  27, 1890. ) 
Error  to  the  Circuit  Court  of  Van  Wert  countv. 


State  v.  Roxtoh. 

The  act  of  March  3,  1888,  entitled  "  an  act  to  further  provide  against  the 
evils  resulting  from  the  traffic  in  intoxicating  liquors,  by  local  option 
in  any  township  of  the  state  of  Ohio,"  (85  Ohio  Laws,  55,)  and  the  act 
of  May  14, 1886,  entitled  **an  act  providing  against  the  evils  resulting 
from  the  traffic  in  intoxicating  liquors,"  (83  Ohio  Laws,  157,)  relate  to 
the  same  general  subject,  and,  where  necessary  to  a  clear  understand- 
ing of  either,  are  to  be  construed  together.  So  construed,  a  mode  is 
provided  in  section  three  of  the  last  named  act,  for  the  return  to  a 
dealer  who  has  paid  the  tax  and  has  discontinued  business  by  reason 
of  the  traffic  having  been  prohibited  In  the  township,  under  the  act  of 
March  3, 1888,  of  the  ratable  proportion  of  the  tax  paid  to  which  he  is 
entitled  under  section  four  of  that  act.  Hence  said  section  four  is  not 
incapable  of  execution. 

(Decided  June  27, 1890.) 

Bill  of  exceptions  by  the  prosecuting  attorney  to  the  de- 
cision of  the  Court  of  Common  Pleas  of  Wayne  county. 

The  facts  in  the  case  of  Village  of  Van  Wert  v.  Brcmm,  are 
sufficiently  stated  in  the  syllabus. 

In  the  case  of  TJie  State  v.  Rouch^  the  facts  are  as  follows : 
On  the  8th  day  of  March,  1890,  the  grand  jury  of  the  county 
of  Wayne  presented  to  the  Court  of  Common  Pleas  of  that 
county,  an  indictment  against  the  defendant  in  error,  charg- 
ing liim  with  a  violation,  on  the  6th  day  of  March,  1890,  of 
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the  act  of  March  3, 1888,  known  as  the  Township  Local 
Option  act.  To  this  indictment  a  general  demurrer  was  in- 
terposed. The  demurrer  was  sustained.  To  this  the  pros- 
ecuting attorney  excepted,  and  duly  took  a  bill  of  exceptions. 
On  leave,  the  bill  is  filed  in  this  coui*t  ^^  for  its  decision  upon 
the  points  presented." 

A.  L.  Sweet  and  J,  L,  Price^  with  whom  also  was  W.  R. 
Weit,  for  the  Village  of  Van  Wert. 

W.  J.  Beers^  with  whom  was  -K.  O:  Hewitt^  for  Martin 
Brown. 

A.  D.  Metz^  prosecuting  attorney,  for  the  state. 

John  MeSweenet/y  Jr.^  contra, 

Spbab,  J.  In  the  case  of  Van  Wert  v.  Brown^  a  preliminary 
question  is  made  by  the  defendant  in  error  as  to  the  jurisdic- 
tion of  this  court  to  entertain  the  petition  in  error  on  the  part 
of  the  village.  The  learned  counsel  objects  to  the  jurisdiction 
of  this  court  because,  as  he  insists,  the  prosecution  before  the 
mayor  was  a  criminal  case,  and  such  case  can  be  reviewed 
in  this  court,  after  a  judgment  of  a  reversal  of  the  conviction 
only  by  and  upon  a  bill  of  exceptions  filed  by  the  prosecut- 
ing attorney,  and  in  such  case,  for  the  purpose  only  of  settling 
the  law  for  other  cases.  In  support  of  this  claim  he  cites  the 
following  portion  of  section  7856,  Revised  Statutes  (2  S.  &  B. 
Revised  Statutes,  2123) :  ^^  In  any  criminal  case,  including  a 
conviction  for  a  violation  of  an  ordinance  of  a  municipal  cor- 
poration, the  judgment  or  final  order  of  a  court  or  ofScer  in- 
ferior to  the  common  pleas  court  may  be  reviewed  in  the 
common  pleas  court ;  a  judgment  or  final  order  of  any  court 
or  officer  inferior  to  the  circuit  court  may  be  reviewed  in 
the  circuit  court;  and  a  judgment  or  final  order  of  the 
circuit  court  or  the  common' pleas  court  in  cases  of  conviction 
of  a  felony  or  a  misdemeanor,  and  the  judgment  of  the  cir- 
cuit court  in  any  other  case  involving  the  constitutionality 
or  construction  of  a  statute,  may  be  reviewed  by  the  supreme 
court."  Counsel  insists  that  it  is  only  in  case  of  a  conviction 
for  a  violation  of  an  ordinance  that  this  court  may  review ; 
that  as  long  as  the  conviction  is  affirmed  the  accused  may 
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carry  his  case  to  a  higher  court,  but,  so  soon  as  that  judg- 
ment of  conyiction  is  reversed,  then  it  is  a  case  of  acquittid, 
and  the  statute  does  not  authorize  such  cases  to  be  carried  up. 

We  think  the  point  not  well  taken.  It  is  true  that,  in  two 
instances,  Lamey  y.  Cleveland^  84  Ohio  St.  699,  and  ViUage 
of  Shelby  v.  Boenav^  40  Ohio  St.  258,  this  court  has,  inadver- 
tently as  we  think,  spoken  of  such  offenses  as  violations  of 
criminal  law.  But  tiiey  are  not,  strictly  speaking,  crimes, 
nor  are  the  proceedings,  criminal  proceedings ;  they  are  qwui 
criminal  only.  The  offender  does  not  offend  against  the 
dignity  of  the  state ;  his  offense  is  only  against  the  municipal 
corporation  whose  ordinance  he  has  violated.  He  is  prose- 
cuted, not  by  the  state's  prosecuting  attorney,  but  by  the  so- 
licitor of  the  village  or  city,  or  by  a  city  prosecutor  in  the 
police  court.  The  municipal  corporation  is  liable  for  costs 
in  case  of  acquittal ;  the  state  is  not.  In  practice,  the  dis- 
tinction has  been  recognized  at  least  as  far  back  as  MdrhU  v. 
Tovm  Council  of  Akron^  14  Ohio  587.  In  that  case  the 
plaintiff  in  error  had  been  convicted  of  a  violation  of  a  town 
ordinance  prohibitiDg,  under  a  penalty,  the  vending  and  re- 
tailing by  persons  not  licensed  tavern-keepers  or  phjrsicians, 
of  ardent  spirits.  It  was  held  that  the  ordinance  was  valid, 
and  that,  for  a  violation,  the  corporation  might  declare  in 
debt.  Wood,  C.  J.,  in  the  opinion,  uses  this  language :  "  It 
is  true,  for  offenses  strictly  criminal  or  infamous^  punishment 
can  only  be  inflicted  through  the  medium  of  an  indictment 
or  presentment  of  the  grand  jury.  •  .  .  There  are,  however, 
many  offenses,  made  so  by  statute,  which  are  but  qoMx  crim- 
inal, and  where  the  legislature  may  direct  the  mode  of  re- 
dress, untrammelled  by  this  constitutional  provision  .... 
Long  acquiescence  in  these  enactments  goes  far  to  show  the 
construction  which  has  been  placed  by  all  on  the  constitu- 
tion, and  that  there  may  be  many  offenses,  though  decidedly 
immoral  and  mischievous  in  their  tendencies,  that  are  not 
crimes,  but  at  most  only  ^uom  criminal.  Of  such,  jurisdic- 
tion may  be  given  to  a  justice  of  the  peace,  or  the  mayor  of 
an  incorporated  town." 

That  this  has  been  the  understanding  of  our  law-makers, 
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the  general  current  of  our  legislation  attests.  The  legal  ma- 
chinery for  the  trial  and  punishment  of  yiolatioiis  of  ordi- 
nances has  been  provided  in  the  municipal,  and  not  in  the 
criminal,  code.  Provision  for  reviewing  the  judgments  of  the 
police  courts,  and  of  mayors,  in  such  cases,  by  the  court  of 
common  pleas,  are  found  in  acts  regulating  municipal  cor- 
porations, and  not  elsewhere,  until  the  enactment  of  the 
codified  laws  known  as  the  Revised  Statutes,  which  went  into 
effect  January  1, 1880,  when  such  review  was,  for  purposes 
of  brevity,  provided  for  by  section  7866.  And  in  this  section 
the  distinction  is  recognized.  The  language  is:  ^^In  any 
criminal  case,  including  a  conviction  for  a  violation  of  an  or- 
dinance of  a  municipal  corporation,"  etc.  Had  such  violation 
been  regarded  by  the  legislature  as  a  crime,  the  same  would 
have  been  su£Bciently  covered  by  the  words  of  the  first  clause, 
and  that  which  follows  would  be  superfluous. 

Section  7856  does  not  prevent  this  court  from  reviewing 
the  case  in  question.  The  language  itself  leads  to  the  oppo- 
site conclusion.  It  will  be  noted  that  provision  for  jurisdic- 
tion of  this  court  in  section  7856,  as  amended  February  7, 
1885,  is  in  these  words :  ^  and  a  judgment  or  final  order  of 
the  circuit  court  or  the  common  pleas  court  in  cases  of  con- 
viction of  a  felony  or  misdemeanor,  and  the  judgment  of  the 
circuit  court  in  any  other  case  involving  the  constitutionality 
or  construction  of  a  statute,  may  be  reviewed  by  the  Supreme 
Court."  Offenses  against  the  state  are  divided  into  felonies 
and  misdemeanors — the  former  being  such  as  are  punishable 
by  death  or  imprisonment  in  the  penitentiary,  and  all  others, 
misdemeanors.  But  to  be  either,  the  offense  must  be  against 
the  state.  A  violation  of  an  ordinance  not  being  an  offense 
against  the  state,  does  not  come  within  either  class.  It  fol- 
lows that  in  the  language  above  quoted,  where  the  words 
used  are  *^  cases  of  conviction  of  a  felony  or  misdemeanor," 
violations  of  ordinances  are  necessarily  excluded.  And,  as 
the  first  clause  of  the  section  permits  cases  of  conviction  for 
violation  of  ordinances  to  be  reviewed  in  the  common  pleas,  and 
then,  by  the  next  clause,  in  the  circuit  court,  and  the  follow- 
ing clause  gives  this  court  jurisdiction  to  review  all  judgments 
Vol.  xLvn. — 81 
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of  the  circuit  court  in  any  case  involving  the  constitutionality 
or  construction  of  a  statute^  which,  as  we  have  found,  need  not 
be  a  case  of  felony  or  misdemeanor,  it  follows  clearly  that  the 
section  does  confer  upon  this  court  jurisdiction  to  review  the 
judgment  of  the  circuit  court  in  a  case  where  the  charge 
is  a  violation  of  an  ordinance,  without  reference  to  the  ques- 
tion whether  it  is  a  case  of  conviction  or  not,  only  so  that  it 
involves  the  constitutionality  or  construction  of  a  statute. 
This  conclusion  is  strengthened  by  the  consideration  that  if 
the  other  construction  be  accepted,  the  constitutionality  and 
meaning  of  statutes  upon  which  ordinances  are  founded,  would 
be  finally  disposed  of  by  the  circuit  court  where  that  court 
should  hold  such  statutes  invalid,  or  give  to  them  such  con- 
struction as  to  destroy  their  efScacy.  It  has  not  heretofore 
been,  and  we  think,  is  not  now,  the  policy  of  the  state  to  thus 
limit  the  jurisdiction  of  this  court. 

The  constitutionality  of  the  Dow  law,  as  to  its  general 
features,  was  maintained  in  Adler  v.  WMtbeck^  44  Ohio  St. 
589 ;  and  in  Anderson  v.  Brewster^  same  volume,  676,  and  in 
each  case  it  was  held  to  be  a  tax  law,  and  not  a  license  law. 
In  Qordon  v.  The  State,  46  Ohio  St.  607,  the  Township 
Local  Option  act  was  attacked  as  unconstitutional  on  the 
ground  that  the  act  is  of  a  general  nature,  and  has  not  uni- 
form operation  throughout  the  state ;  also,  that  it  is  a  del- 
egation of  powers  to  the  people,  and  that  it  is  impossible  of 
execution  because  it  does  not  provide  adequate  means  for  de- 
termining whether  the  signatures  on  the  petition  to  the  town- 
ship trustees  for  an  election  are  genuine,  and,  whether  the 
signers  constitute  one  fourth  of  the  qualified  electors  of  the 
township,  and  that  there  was  no  provision  for  the  filing  and 
preservation  of  the  record.  In  all  these  respects  the  act  was 
held  by  the  court  not  to  be  obnoxious  to  the  objection  urged, 
and  to  be  valid ;  so  that,  we  are  not  in  this  inquiry,  concerned 
with  any  of  these  questions. 

The  principal  question  sought  to  be  raised  by  the  motions 
in  the  case  of  Van  Wert  v.  Brown,  was,  whether  or  not  the 
eleventh  section  of  the  act  know  as  the  Dow  law,  (Sec.  8092, 
18,  2  S.  &  B.  Revised  Statutes,  2780,)  is  impossible  of  execu 
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tion,  and  hence  void,  because  it  does  not  provide  how  and 
out  of  what  fund  a  dealer  in  liquors  within  a  municipal  cor- 
poration, who  is  required  to  discontinue  business  because  of  a 
prohibitory  ordinance,  shall  be  paid  his  ratable  proportion 
of  the  tax. for  the  unexpired  portion  of  the  year;  and,  in  the 
case  of  the  State  v.  Boueh^  the  same  question,  as  applied  to 
section  four  of  the  act  known  as  the  Township  Local  Option 
act  (2  S.  &  B.  Revised  Statutes,  2782),  was  sought  to  be 
raised  by  the  demurrer  to  the  indictment. 

The  portion  of  section  eleven  of  the  Dow  law  which  is  in 
review  is  as  follows :  ^^  Any  municipal  corporation  shall  have 
fuU  power  to  regulate,  restrain  and  prohibit  ale,  beer  and  por- 
ter houses,  and  other  places  where  intoxicating  liquors  are 
sold  at  retail  for  any  purpose  or  in  any  quantity  other  than  as 
provided  for  in  section  eight  of  this  act  *  *  *  But  if  any  mu- 
nicipal corporation  shall  prohibit  ale,  beer  and  porter  houses, 
or  other  places  where  intoxicating  liquors  are  sold  within  the 
limits  of  such  corporation,  a  ratable  proportion  of  the  tax  paid 
by  the  proprietors  thereof  for  the  unexpired  portion  of  the 
year  shall  be  returned  to  such  proprietors.'* 

Section  four  of  the  township  local  option  act  reads  as  fol- 
lows :  ^^In  any  township  where  the  majorify  of  the  votes  cast 
at  such  election  shall  be  ^  against  the  sale,'  and  a  dealer  in  in- 
toxicating liquors  who  has  paid  the  special  tax  shall,  by  rea- 
son of  said  vote,  discontinue  his  business,  a  ratable  proportion 
of  said  tax  paid  by  such  dealer  in  intoxicating  liquors  for  the 
unexpired  portion  of  the  year  shall  be  returned  to  such 
dealer/'  And  in  each  act  penalties  are  affixed  to  the  selling 
of  liquor  contrary  to  the  inhibition  prescribed. 

There  may  be  two  classes  of  dealers  affected  by  the  pas- 
sage of  the  prohibitory  ordinance,  or  by  prohibitory  township 
action,  viz. :  those  who,  having  been  engaged  in  the  business 
prior  to  the  passage  of  the  ordinance,  or  to  the  taking  effect  of 
the  vote  ^^  against  the  sale  "  by  the  electors  of  the  township, 
have  paid  the  tax  authorized  by  the  act,  and  those  who  may 
engage  in  it  subsequent  thereto.  It  is  apparent  that  a  dealer, 
in  order  to  be  affected  by  the  refunding  features  of  either 
act,  must  have  not  only  been  engaged  in  the  business,  but 


Digitized  byLjOOQlC 


484  SUPREME  COURT  OF  OHIO. 

State  9.  Bouch. 

he  must  have  paid  the  tax.  If  he  does  not  come  within  this 
clause  it  is  no  matter  of  concern  to  him  whether  or  not 
proper  provision  has  been  made  for  the  benefit  of  other  deal- 
-ers  who  do  not  come  within  it.  The  whole  act  would  not 
be  held  invalid  simply  because  it  could  not  legaUy.be  applied 
to  all  the  classes  of  persons  apparently  coming  within  its 
terms.  It  is  well  settled  that  where,  by  the  terms  of  a  stat- 
ute, several  classes  of  persons  are  apparently  included  within 
its  operation,  and,  as  to  some  of  them,  its  enforcement  would 
render  the  act  unconstitutional,  and  as  to  others  not,  the  act 
will  not,  for  that  reason,  be  declared  unconstitutional,  but  it 
will  be  presumed  that  the  legislative  intent  was  to  apply  the 
statute  to  the  latter  class  only.  This  principle  is  illustrated 
in  Him  v.  The  State,  1  Ohio  St.  15.  The  defendant  had 
been  indicted  for  violation  of  the  act  of  March  12, 1851, 
which  made  it  an  offence  to  sell  spirituous  liquors  to  be 
drank  in  the  place  where  sold.  The  act  repealed  all  laws 
licensing  the  sale  of  spirituous  liquors.  Him  pleaded  spe- 
cially that  before  the  enactment  of  the  law  he  had  obtained 
from  the  court  of  common  pleas,  under  the  act  of  June  1, 
1881,  a  license  to  keep  tavern,  with  privilege  of  retailing 
liquor,  and  that  the  sale  complained  of  was  at  his  tavern 
while  his  license  was  in  full  force.  This  court  held  that  the 
act  of  March,  1851,  repealed  the  act  of  June,  1831,  so  far  as 
it  confeiTcd  authority  to  grant  licenses  to  sell  liquor  in 
future,  but  did  not  revoke  outstanding  licenses,  and  so  sus- 
tained the  plea.  It  is  illustrated,  too,  by  the  cases  of  State 
V.  Frame,  and  Benner  v.  Bauder,  89  Ohio  St.  899.  The  act 
under  review  was  the  statute  known  as  the  Scott  law,  the 
second  section  of  which  provided  that  the  assessments  for 
taxes  upon  the  business  of  trafficking  in  intoxicating  liquors 
^^  shall  attach  and  operate  as  a  lien  upon  the  real  property  on 
and  in  which  the  business  is  conducted  as  of  the  fourth  Mon- 
day of  April,  each  year."  It  was  objected  that  the  law  was 
invalid  because,  by  the  second  section,  the  obligation  of 
contracts  of  lease  entered  into  before  its  passage,  and  still 
subsisting,  was  impaired.  The  court  held  the  law  to  be  con- 
stitutional and  valid,  but  held  also  that  the  second  section 
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did  not  operate  where  the  business  was  conducted  by  a  ten- 
ant for  an  unexpired  term  under  a  lease  executed  before 
the  passage  of  the  statute.  It  is  illustrated,  also,  by  the  case 
of  Anderson  y.  Brewster^  supra.  The  court  held  that  under 
the  second  section  ^^  a  valid  lien  is  created  upon  the  real 
property,  when  the  tenant  holds  under  a  lease,  written  or 
parol,  made  after  the  passage  of  the  statute,"  leaving  it  to 
be  plainly  implied  that  had  the  lease  been  executed  prior  to 
the  passage  of  the  act  the  lien  would  not  have  attached ;  in 
other  words,  that  the  lien  feature  of  the  Dow  law  did  not 
apply  to  premises  so  leased. 

From  this  principle  it  would  follow  that  if  a  dealer  who 
was  in  the  business  at  the  time  the  prohibitory  restriction 
took  effect,  and  who  had  paid  his  tax,  and  the  time  covered 
had  not  expired,  should  be  prosecuted,  and  a  defence  that 
the  law,  as  applied  to  him  was  incapable  of  execution  and 
therefore  void,  should  be  sustained,  neither  the  statute  nor 
the  ordinance  would  be  necessarily  held  invalid,  but  their 
operation  simply  restricted  to  the  class  to  whom  their  pro- 
visions might  legally  apply.  But  the  records  before  us  do 
not  show  such  a  case.  It  nowhere  appears  that  either  Brown 
or  Rouch  had  ever  paid  the  tax.  For  this  reason,  if  for  no 
other,  the  motions  in  the  one  case  were  properly  oveiTuled, 
and,  for  like  reason  the  demurrer  to  the  indictment  in  the 
other  case  was  improperly  sustained. 

But  are  either  of  the  sections  so  indefinite  as  to  be  impos- 
sible of  execution  as  respects  a  dealer  who  had  paid  the  tax 
and  the  time  for  which  he  had  paid  had  not  expired  at  the 
time  the  prohibitory  restrictions  took  effect? 

In  giving  construction  to  a  statute  all  its  provisions  must 
be  considered  together.  We  must  endeavor  to  get  at  the 
legislative  intent  by  a  consideration  of  all  that  has  been  said 
in  the  law,  and  not  content  ourselves  with  partial  views,  by 
selecting  isolated  passages,  and  holding  them  alone  up  to 
criticism.  What  is  the  whole  scheme  of  the  law?  What 
object  did  the  legislature  intend  to  accomplish?  Clearly  it 
is  to  provide  against  the  evils  resulting  from  the  sale  of  in- 
toxicating liquors  by  taxing  the  traffic,  and,  in  a  measure. 
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prohibiting  it.  The  amount  of  tax  is  fixed  at  a  certain  sum 
per  year,  beginning  and  ending  at  given  dates.  The  taxing 
in  this  manner  implied  that  some  persons  might  want  to  be- 
gin the  business  after  the  beginning  of  the  taxing  year,  and 
some  dealers,  who  had  paid  the  tax,  might  want  to  discon- 
tinue the  business  before  the  close  of  the  year,  and  the  au- 
thority to  prohibit  carried  with  it  the  idea  that  some  dealers 
who  had  paid  might  be  compelled  to  discontinue  before  the 
time  for  which  they  had  paid,  had  expired.  These  exigen- 
cies would  call  for  apportioning  the  amount  of  tax  to  the 
actual  time  the  dealer  would  be  engaged  in  the  business, 
and  for  a  refunding  of  a  portion  of  the  tax  actually  paid. 
Hence,  we  find  the  following  provision,  being  section  three 
of  the  Dow  law : 

^^That  when  any  such  business  shall  be  commenced  in  any 
year  after  the  fourth  Monday  of  May,  said  assessment  shall 
be  proportionate  in  amount  to  tl^e  remainder  of  the  assess- 
ment year,  except  that  it  shall  be  in  no  case  less  than  twenty- 
five  dollars,  and  the  same  shall  attach  and  operate  as  a  lien,  as 
aforesaid,  at  the  date  of,  and  be  paid  within  ten  dsLjs  after  such 
commencement ;  and  whenever  any  person,  corporation  or  co- 
partnership, engaged  in  such  business,  who  has  been  assessed 
as  aforesaid,  and  who  has  paid  or  is  charged  upon  the  tax 
duplicate  with  the  full  amount  of  said  assessment,  discon- 
tinues such  business,  the  counfy  auditor,  upon  being  satisfied 
of  that  fact,  shall  issue  to  such  person,  corporation  or  co- 
partnership a  refunding  order  for  a  proportionate  amount  of 
said  assessment,  except  that  it  shall  be  in  no  case  less  than 
fifty  dollars." 

It  will  be  noted  that  this  section  provides  the  machinery 
for  refunding.  It  is  to  be  done  by  the  county  auditor,  by 
means  of  a  refunding  order,  issued,  however,  only  when 
satisfied  that  the  person,  etc.,  has  discontinued  the  business. 
The  officer  designated,  and  the  mode,  is  a  general  provision ; 
the  persons  who  may  have,  under  the  terms  of  this  section, 
the  refunding  order,  are,  those  only  who  voluntarily  quit 
the  business,  while,  by  section  eleven,  dealers  who  have  paid 
the  tax,  and  are  compelled  to  quit  by  reason  of  a  prohibitory 
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ordinance  may  receive  a  ratable  proportion  of  the  tax  paid 
for  the  unexpired  pdrtion  of  the  year.  To  this  amount  no 
limit  is  fixed ;  it  may  be  nine  tenths,  or  one  tenth,  or  any 
portion.  It  is  true  that  this  section  does  not  direct  in  what 
way,  or  by  whom,  the  ratable  proportion  shall  be  returned. 
But  the  dealer  is  of  the  same  class,  so  far- as  the  payment  of 
the  tax  is  concerned,  as  those  for  whom  the  refunder  is  pro- 
vided in  section  three.  Each  paid  his  money  by  virtue  of 
the  same  provision  of  the  same  law,  and  by  reason  of  con- 
ducting the  same  business.  Each  paid  to  the  same  officer, 
to  wit :  the  county  treasurer.  The  disbursement  by  that  of- 
ficer of  the  money  received  from  one  was  precisely  in  the 
same  manner  as  that  received  from  the  other.  The  policy 
of  the  law  is  to  refund  where  the  business  has  been  discon- 
tinued. The  only  officer  authorized  by  law  to  draw  the 
order  by  which  the  proportionate  amount  can  be  obtained  is 
the  one  named  in  section  three,  to  wit :  the  auditor.  What 
more  natural,  then,  than  to  conclude,  that  the  intent  of  this 
law  is  that  all  dealers  entitled  to  have  any  ratable  portion 
of  the  tax  refunded  may  go  to  the  auditor,  who,  upon  being 
satisfied  that  the  dealer  has  discontinued  the  business,  will 
di-aw  the  proper  refunding  order? 

The  same  meaning  applies  to  section  four  of  the  Township 
Local  Option  act.  The  provision  is  similar,  as  to  a  return  of  a 
ratable  portion  of  the  tax  paid,  to  that  of  section  eleven  of  the 
Dow  law.  The  two  acts  are  in  pari  materia.  Their  titles 
and  their  subject  matter  show  that  they  relate  to  the  same 
subject.  One  spirit  and  policy  pervade  both  statutes,  and 
the  two  were  intended  to  be  consistent  and  harmonious.  The 
refunder  provided  for,  is  intended  to  be  carried  out  by  one 
and  the  same  officer,  and  in  one  and  the  same  way. 

But  it  is  insisted  that  under  section  eleven  the  right  to  have 
a  prohibitory  ordinance  is  coupled  with  a  condition  preced- 
ent, viz. :  to  refund,  and  the  right  to  prohibit  cannot  be  ex- 
ercised while  the  right  to  refund  is  delayed  for  the  collection 
of  money  wherewith  to  refund.  It  is  urged  that  the  money 
paid  by  dealers  in  any  municipality  is  distributed  to  the  poor 
fund  of  the  county,  to  the  municipality,  and  to  the  general 
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revenue  of  the  state,  and  that  it  becomes  the  duty  of  the 
county  treasurer,  upon  his  settlement  with  the  county  audi- 
tor on  the  15th  of  February,  and  the  10th  of  August  of  each 
year,  to  at  once  disburse  and  pay  over  those  funds,  so  that, 
during  much  of  the  year,  there  could  not  be  any  fund  out  of 
which  the  refunding  order  could  be  paid,  and  the  prohibitory 
ordinance  would  prevent  any  fund  created  by  the  law  from 
again  accumulating  in  the  treasury ;  and  that  it  would  be  un- 
lawful for  the  auditor  to  draw  an  order  except  upon  funds 
created  by  assessments  under  this  law.  So  that,  there  is  no 
fund  out  of  which  the  dealer  who  discontinues  could  be  re- 
imbursed, and  hence  no  refunding  order  could  issue,  and  the 
prohibitory  feature  of  the  Dow  law  is  impossible  of  execution, 
and  therefore  void. 

In  support  of  the  claim  that  it  would  be  unlawful  for  the 
auditor  to  draw  an  order  except  upon  the  precise  fund  created 
by  the  assessments,  section  1038,  Revised  Statutes,  is  cited, 
and  it  is  insisted  that  the  terms  of  that  section  control  the 
matter  of  refunding  under  the  Dow  law  because  both  statutes 
treat  of  refunding  assessments.  To  maintain  this  proposition 
it  must  appear  that  the  term  assessment,  ^'applies  to  the  same 
subject  in  each  act."  Is  this  the  fact?  In  section  1088,  it 
is  provided  that  the  county  auditor  shall,  from  time  to  time, 
correct  all  errors  which  he  discovers  in  the  tax  list  and  du- 
plicate, either  in  the  name  of  the  person  charged  with  taxes 
or  assessments,  the  description  of  lands  or  other  property,  etc. 
And  when  the  auditor  is  satisfied  after  having  delivered  the 
duplicate  to  the  county  treasurer  for  collection,  that  any  tax 
or  assessment  thereon,  or  any  part  thereof,  has  been  erro- 
neously charged,  he  may  give  the  person  charged  therewith 
a  certificate  to  that  effect  to  be  presented  to  said  treasurer, 
who  shall  deduct  the  amount  from  said  tax  or  assessments ; 
and  if,  at  any  time,  the  auditor  discovers  that  any  erroneous 
taxes  or  assessments  have  been  charged  and  collected  in  pre- 
vious years,  he  shall  call  the  attention  of  the  commissioners  to 
it,  and  if  they  find  it  to  be  the  fact,  they  shall  order  him  to 
draw  his  warrant  on  the  treasurer  in  favor  of  the  person  so 
having  paid,  and  the  treasurer  '^  shall  pay  the  same  out  of  any 
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surplus  or  unexpended  funds  in  the  county  treasury."  Then, 
at  the  next  annual  settlement  with  the  auditor  of  state,  the 
county  auditor  shall  deduct  from  the  amount  of  taxes  appear- 
ing due  the  state,  the  amount  of  such  refunded  taxes  which 
had  before  been  paid  into  the  state  treasuiy.  The  refund- 
ing may  go  back  five  years,  but  not  farther.  Then  follows 
the  provision  relied  upon,  to  wit :  ^^but  no  assessment  shall 
be  so  returned  except  from  the  fund  or  funds  created  in  whole, 
or  in  part,  by  such  erroneous  assessment." 

It  will  be  noted  that  this  section  deals  with  taxes  and  with 
assessments  as  distinct  and  different  charges  upon  property. 
The  one  is  a  burden  imposed  ordinarily  for  purposes  of  reve- 
nue only ;  the  other  is  a  burden  imposed  for  purposes  of  local 
improvement,  as  ditching,  sewering,  paving  of  streets,  and 
the  like.  Having  this  in  mind,  the  true  signification  of  the 
limitation  as  to  the  fund  from  which  return  may  be  made, 
becomes  apparent.  No  limit  whatever  is  placed  upon  the 
funds  from  which  taxes  erroneously  levied  may  be  refunded. 
The  limitation  is  confined  to  the  return  of  assessments  errone 
ously  imposed  and  collected.  The  assessment  being  for  loca] 
benefit,  it  is  deemed  proper  to  confine  the  return  of  any  moneys 
erroneously  collected  for  that  purpose  to  the  fund  created  by 
the  assessment,  but  taxes,  having  been  imposed  for  general 
revenue  purposes,  any  unexpended  funds  in  the  treasury 
may  be  drawn  upon  to  refund  taxes  erroneously  levied  and 
collected. 

It  is  true  that  the  burden  imposed  by  the  Dow  law  upon 
the  traffic  in  intoxicating  liquors,  is,  in  some  of  the  sections, 
termed  an  "  assessment,"  but  the  word  is  there  used  as  sy- 
nonymous with  tax,  and  is  widely  different,  in  meaning,  from 
the  same  term  as  found  in  section  1038.  Indeed,  in  section 
eleven,  the  word  "  tax  "  is  used.  ''  This  is  an  assessment  in 
the  form  and  nature  of  a  tax,"  says  Minshall,  J.,  in  Adler 
V.  WMtbeeky  supra^  and  it  is  so  treated  throughout  in  that 
case,  and  in  all  the  decisions  of  this  court  relating  to  that  law. 

From  this  it  is  clear  that  there  is  no  force  in  the  point  that 
section  1088  requires  that  the  refund  of  taxes  provided  for 
by  the  Dow  law  must  be  confined  to  the  exact  fund  created 
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by  the  collection  of  the  tax.  The  plan  of  refunding  taxes, 
indicated  by  the  section,  may  possibly  give  some  light  to  au- 
ditors as  to  the  general  policy  of  the  state  in  regard  to  the 
subject,  but  the  section  cannot  have  any  controlling  or  pro- 
bative force  in  determining  the  question  we  have  here.  For 
another  reason  the  section  is  not  applicable.  Section  1038, 
by  its  terms,  applies,  and  applies  only,  to  taxes  erroneously 
assessed  and  paid.  Taxes  under  the  Dow  law  are  not  taxes 
errtmeously  assessed  and  paid. 

The  contention  that  the  right  of  the  municipal  corporation 
to  pass  a  prohibitory  ordinance  depends  upon  the  first  mak- 
ing provision  for  refunding  to  dealers  who  discontinue,  is 
whoUy  untenable.  If  the  law  were  a  license  law,  and  not  a 
tax  law,  there  might  be  force  in  the  proposition.  The  tenor 
of  the  language  of  the  law  itself  forbids  the  implication  that 
provision  for  refunder  is  a  condition  precedent.  .  The  first 
thing  to  be  done  is  the  passage  of  the  ordinance.  No  step 
looking  to  a  refund  of  tax  can  possibly  precede  that.  Next, 
the  dealer  must  stop  the  business.  Not  until  he  has  done 
that,  and  has  satisfied  the  auditor  that  the  business  has  been 
actually  discontinued,  is  he  entitied  to  a  refunding  order,  and 
then  its  payment  may  not  be  immediate.  Nor  is  this  unrea- 
sonable. The  dealer  has  no  vested  right  in  the  business. 
Any  who  paid  since  the  passage  of  the  act  did  so  with  full 
knowledge  that,  by  the  action  of  a  municipality,  or  a  town- 
ship, he  might  be  compelled  to  discontinue  the  business, 
and  that  then,  and  not  before,  he  is  entitled  to  a  refunder 
under  the  terms  of  the  law.  In  other  words,  such  dealer  be- 
comes a  creditor  to  the  amount  of  his  ratable  proportion.  It 
seems  to  be  assumed  that  this  is  a  hardship.  Compared  with 
citizens  in  other  lines  of  business,  or  with  those  who  are  com- 
pelled to  give  their  services  to  the  state,  it  is  not  so.  Famil- 
iar instances  readily  come  to  mind.  The  farmer,  or  other 
owner  of  live  stock,  is  assessed  upon  it  as  of  the  day  preced- 
ing the  second  Monday  of  April.  It  goes  upon  the  tax  du- 
plicate as  of  that  date,  and  taxes  are  imposed  upon  it.  The 
stock  may  be  taken  off  by  disease  before  the  duplicate  even 
is  made  up,  and  yet  no  abatement  is  made  in  the  tax.     There 
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is  no  possible  mode  of  correction  before  payment,  or  of  re- 
f under  after.  Nor  can  the  owner  refuse  to  pay  the  tax  al- 
though the  lost  property  may  have  been  relied  upon  for  his 
only  means  of  carrying  on  business.  Again,  jurors,  and  wit- 
nesses in  criminal  cases,  cannot  refuse  to  obey  the  law  which 
requires  them  to  attend  and  serve,  or  testify,  on  the  ground 
that  the  only  provision  for  paying  their  fees,  is,  that  they 
shall  be  paid  out  of  the  county  treasury  first  being  certified  to 
ihe  county  auditor  by  the  clerk  of  the  court  Such  persons 
must  give  their  services,  and  incur  expense,  for  quite  moderate 
compensation,  and  then  take  the  chance  of  the  treasury  hav- 
ing funds  from  which  fees  can  be  paid  on  presentation  of  the 
auditor's  warrant.  It  has  been  no  uncommon  occurrence,  in 
some  of.  the  counties  of  the  state,  for  warrants  in  favor  of 
witnesses  to  find  an  empty  treasury,  and  remain  dishonored 
for  weeks,  and  sometimes  months.  Many  other  instances 
might  be  cited. 

We  think  there  need  be  no  embarrassment  or  difficulty 
about  the  character  of  the  order  to  be  drawn  by  the  auditor. 
The  statute  provides  that  that  officer,  upon  being  satisfied 
that  the  dealer  has  discontinued  business,  shall  issue  to  such 
dealer  a  refunding  order.  It  does  not  direct  what  particular 
fund  or  funds  the  order  shall  be  drawn  upon.  In  such  case 
it  would  be  lawful  to  draw  on  the  general  fund.  Such  was 
the  holding  in  Zimmerman  v.  Canfield,  42  Ohio  St.  469.  An 
order  so  drawn  would  at  least  be  a  valid  order.  Whether  it 
has  been  the  custom  of  auditors  to  draw  these  orders  with- 
out designating  any  fund,  or,  on  the  general  fund,  or  on  the 
poor  fund,  or  proportionately  upon  several  funds,  or,  where 
drawn  without  designating  any,  for  the  treasurer  to  pay 
partly  from  several  funds,  we  are  not  concerned  to  inquire. 
Equally  unimportant  is  it  to  the  present  question  what 
method,  if  any,  the  auditors  adopt  in  making  good  a  fund 
thus  drawn  upon,  when  overdrawn,  if  they  are  made  good, 
or,  in  adjusting  their  accounts  with  other  officers.  We  are 
not  called  upon,  in  a  case  like  the  present,  to  criticise  the 
system  followed,  to  direct  what  system  should  be  adopted, 
or  with  the  question  whether  or  not  the  holder  of  the  order' 
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procures  immediate  payment  of  it.  It  is  enough  to  know, 
that  provision  has  been  made  for  the  return  of  the  tax  for 
the  unexpired  portion  of  the  year,  and  if  it  results  in  the 
holder  of  the  auditor's  order  having  to  wait  for  his  money, 
it  is  but  what  he  must  be  held  to  have  contemplated,  and 
cannot,  in  any  wise,  interfere  with  the  operation  of  the  pro- 
hibitory features  of  the  law.  That  the  phraseology  of  these 
acts,  in  the  particulars  named,  might  have  been  made  more 
definite  and  certain,  may  be  conceded.  But  it  cannot  be 
presumed  that  the  legislature  intended  to  fail  to  provide  a 
reasonable  mode  by  which  the  refunder  contemplated,  may 
be  made,  and,  as  held  in  Oochrari  v.  Loring,  17  Ohio  409, 
^  though  a  law  is  imperfect  in  ite  details  it  is  not  void  unless 
it  is  so  imperfect  as  to  render  it  impossible  to  execute."  As 
to  these  laws  we  see  no  difficulty  in  their  execution,  upon 
the  terms  of  the  acts  themselves.  Nor  is  it  pretended  that 
there  has  developed  any  practical  difficulty  in  any  county  in 
the  state,  on  the  pait  of  either  dealer  or  officer,  in  under- 
standing this  feature  of  the  law.  On  the  contrary,  the  oper- 
ation of  the  refunding  features,  has,  in  practice,  worked 
easily,  and  without  embarrassment.  No  single  instance  has 
been  recalled,  by  counsel  or  court,  where  any  dealer  who  has 
discontinued  the  business  has  failed  to  receive  a  prompt  re- 
turn of  the  ratable  proportion,  and  to  now  sustain  the  ob- 
jections urged,  would  be  to  set  aside  solemn  aote  of  the 
legislature  upon  a  barren  ideality. 

Other  objections  raised  by  the  defendant  in  error  in  the 
case  of  Van  Wert  v.  Braunt,  were,  we  think,  correcUy  deter- 
mined by  the  circuit  court,  and  need  not  be  discussed  here. 
But  that  court  erred  in  reversing  the  judgment  of  the  court  of 
common  pleas,  and  the  mayor,  on  the  grounds  herein  stated, 
and  for  that 

ITie  judjiment  of  the  circuit  court  ie  reversed^  and  that  of 
the  lower  courts  crffirmed. 

In  the  case  of  Stixte  v.  Bouch^  the  court  of  common  pleas 
erred  in  sustaining  the  demurrer  to  the  indictment,  and 

2Jhe  exceptions  of  the  prosecuting  attorney  are  stutained. 
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Water-erqftSeetioM  6880  and  5882,  liecUed  Statutes,  construed. 

One  who  simply  holds  the  legal  title  to  a  water-craft  as  security  for  the 
amount  due  him  upon  the  sale  of  it,  having  neither  the  possession  nor 
control  of  the  craft,  is  not  an  *'  owner  "  within  the  meaning  of  sections 
5880  and  5882  Revised  Statutes ;  and  is,  therefore,  not  liable  for  supplies 
furnished  it. 

Decided  June  2^,1890.) 
Error  to  the  Circuit  Court  of  Miami  county. 

The  plaintiff  below,  Williamson,  brought  suit  in  the  court 
of  common  pleas  against  the  defendant  Hemm,  to  recover 
the  value  of  certain  supplies,  amounting  to  some  9825,  claimed 
to  have  been  furnished  by  him  to  the  canal-boat  ^  Pocahon- 
tas," of  which,  he  averred,  that  Hemm  was  the  owner,  the 
supplies  having  been  furnished  to  the  boat  on  the  orders  of 
the  captain  during  the  years  1888  and  1884.  Hemm  an- 
swered, denying  that  he  was  the  owner  of  the  boat  at  the 
time  the  supplies  were  furnished,  averring  that  on  March  9, 
1882,  he  sold  the  boat  to  one  Hamilton,  who  then  took  exclu- 
sive possession  of  it,  and  continued  to  do  so.  He  further  al- 
leges that  on  March  9, 1882,  after  he  had  sold  the  boat,  he 
and  Hamilton  entered  into  a  written  agreement,  of  which 
the  following  is  a  copy : 

**  This  agreement  between  Frank  Hemm,  of  Miami  county, 
Ohio,  and  James  Hamilton,  of  the  same  county  and  state, 
witnesseth :  That  said  Hemm  has  this  day,  March  9, 1882, 
bought  of  G.  Volney  Dorsey  the  canal-boat  Pocahontas,  now 
on  the  Miami  and  Erie  Canal ;  also  three  mules  and  the  har- 
ness, for  three  hundred  dollars,  which  sum  said  Hamilton 
agrees  to  pay  to  said  Hemm  within  the  space  of  three  years 
from  thiJB  date.  And  it  is  hereby  agreed  if  said  sum  is  so  re- 
paid, then  the  boat,  mules,  and  harness  shall  belong  to  Ham- 
ilton ;  but,  if  not  so  paid,  then  the  above  property  belongs 
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to  Hemm.  And  in  case  Hamilton  does  not  continue  in  the 
quarry  of  said  Hemm  for  the  term  of  two  years,  then  when- 
ever his  control  therein  ceases  he  shall  either  pay  what  is 
still  due  on  said  property,  or  the  property  shall  belong  to 
Hemm." 

The  plaintiff  replied  admitting  the  execution  of  the  agree- 
ment, but  averred  that  Hamilton  never  complied  with  the 
terms  of  the  agreement ;  and  that  the  boat  continued  to  be 
us6d  for  the  mutual  benefit  of  both  the  parties,  in  boating 
stone  from  the  quarry  owned  by  Hemm. 

The  case  was  tried  upon  the  issues  to  a  jury,  which  found 
for  the  plaintiff  in  the  amount  of  his  claim.  A  motion  for  a 
new  trial  was  made  on  the  ground,  among  other  things,  that 
the  court  erred  in  its  charge  to  the  jury  and  in  refusing  to 
give  certain  instructions  asked  by  the  defendant. 

The  court  charged  the  jury  as  follows : 

^^  The  matters  in  dispute  between  the  parties  are  these : 
Was  the  defendant  the  owner  of  the  boat  at  the  time  plaint- 
iff's bill  was  contracted,  as  claimed  by  him?  By  the  terms 
of  the  contract  of  March  9, 1882,  the  defendant  became  the 
owner  of  the  boat  Pocahontas,  and  would  so  remain  until  the 
terms  of  that  contract  had  been  fulfilled  by  James  Hamilton 
paying  the  amount  therein  stipulated,  or  it  being  waived  by 
Hemm  or  otherwise  settled  by  him,  because  such  contract  is 
not  a  chattel  mortgage,  but  by  its  terms  retains  the  title  in 
Hemm,  defendant,  until  James  Hamilton  performs  his  obli- 
gations under  it,  or  .is  relieved  therefrom  by  some  arrange- 
ment with  Hemm,  defendant.  If  such  performance  of  Ham- 
ilton of  said  contract  on  his  part  or  other  release  took  place 
after  plaintiff's  bill  was  furnished,  it  will  not  avail  the  de- 
fendant so  as  to  defeat  a  recovery  of  plaintiff. 

"If,  however,  you  find  that  Hemm,  defendant,  did  not, 
when  he  "entered  into  the  said  contract  of  March  9, 1882,  un- 
derbtand  its  terms  and  pravidonSj  he  would  not  become  the 
owner,  but  if  he  knew  what  was  in  said  contract,  although  ig- 
norant of  its  effect  in  law,  he  would  become  the  owner  in  law. 
In  other  words,  if  the  defendant,  Hemm,  knew  the  terms  of 
the  said  contract  and  made  it  in  the  terms  he  did,  that  by 
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such  means'  he  would  secure  his  claim,  he  became  iu  law  such 
owner  of  the  boat  as  to  make  him  liable  as  an  owner  by  the  pro- 
visions of  section  6882,  Revised  Statutes.  If  you  find  Hemm, 
defendant,  was  such  owner  and  liable  as  such,  you  will  next 
inquire,  did  plaintifiE  furnish  the  things  named  in  his  petition 
and  account  therein  set  forth,  at  or  about  time  named,  and 
while  the  defendant  Hemm  was  the  owner,  and  are  or  were 
they  worth  amount  claimed?  If  so,  then  further,  was  such 
txUl  or  account  furnished  for  the  use  and  running  of  the  boat 
Pocahontas  ?  and  if  so,  was  such  boat  during  such  time  nav- 
igating the  waters  within  or  bordering  on  the  state  of  Ohio  ? 
If  these  issues  are  all  found  in  favor  of  plaintiff,  he  can  re- 
cover, but  as  I  have  said,  the  burden  is  on  him  to  establish 
them  by  a  preponderance  of  the  evidence." 

The  defendant  requested  the  court  to  instruct  the  jury  as 
follows : 

**  1.  If  the  defendant  owned  the  boat  but  had  no  control 
of  it,  or  of  the  parties  who  were  running  it  and  who  contracted 
the  debt  to  plaintiff,  and  did  not  in  any  way  aid  or  assist  in 
the  control,  or  equipment,  or  furnishing,  or  running  said 
boat  from  time  he  sold  it  to  Hamilton  under  the  contract  in 
evidence  in  this  case,  and  did  not  contract  the  said  debt  him- 
self, nor  authorize  any  one  to  do  so  for  him  he  is  not  liable 
in  this  action." 

Also  as  follows : 

^^4.  If  defendant  had  sold  the  boat  to  Hamilton  under 
the  contract  in  evidence  in  this  cause,  but  had  allowed  Ham- 
ilton to  take  and  Hamilton  had  taken  possession  of  the  boat 
and  used  and  controlled  it  as  owner  free  from  any  assistance 
or  control  of  defendant  under  said  contract  or  otherwise, 
after  the  sale  to  Hamilton  under  said  contract,  though  the 
purchase  price  had  not  been  fully  paid  by  Hamilton  when 
plaintiff's  claim  was  contracted,  yet  the  defendant  is  not  lia- 
ble without  other  suflScient  grounds  of  recovery." 

And,  also  as  follows : 

"  9.  If  defendant  was  owner  of  the  boat,  but  it  was  hired  to 
and  under  the  absolute  control  and  custody  of  Hamilton,  and 
Hamilton  controlled  and  ran  the  boat,  and  appointed  and 


Digitized  byLjOOQlC 


496  SUPREME  COURT  OF  OfflO. 

Hemm  v.  WiUiamBon. 

employed  all  the  peisons  engaged  in  running  the  boat  as  his 
agents,  and  not  the  agents  of  defendant,  free  from  any  con- 
trol by  defendant  during  the  time  plaintiff's  claim  was  being 
contracted,  and  defendant  did  not  contract  the  debt  or  incur 
the  liability  for  said  claim  except  by  the  acts  of  said  agents 
of  said  Hamilton,  defendant  is  not  Liable  because  of  being 
such  owner." 

The  court  refused  to  give  either  of  these  instructions,  to 
which  the  defendant  at  the  time  excepted ;  and  also  to  the 
charge  as  given. 

The  motion  for  a  new  trial  having  been  overruled  and  ex- 
ceptions noted,  as  appears  from  the  bill  of  exceptions,  judg- 
ment was  entered  upon  the  verdict,  which  was  affirmed  by 
the  circuit  court. 

A.  L.  Marshall,  for  plaintiff  in  error. 

No  right  is  expressly  reserved  by  the  contract,  and  it,  at 
most,  only  provides  that  on  default  by  Hamilton  and  at  the 
end  of  the  three  years  specified  then  Hemm  might  divest 
Hamilton  of  ownership.  And  it  is  quite  different  from  the 
contracts  and  the  principle  of  the  case  in  28  Ohio  St.,  8 ;  28 
Ohio  St.,  686 ;  40  Ohio  St.,  678 ;  18  Gin.  Law  Bui.,  102. 

There  is  no  common  law  liability  against  the  general  owner 
in  such  case.  The  owner  intended  to  be  liable  by  the  statute 
is  "  the  owner  who  contracted  the  debt."  Sections  6880,  et 
seq.  Revised  Statutes ;  2  Ohio  St.,  81 ;  10  Ohio  St.,  688 ;  12 
Ohio,  842;  15  Ohio,  690,  691;  18  Ohio  St.,  262,  262;  84 
Ohio  St.,  286 ;  8  Kent  Com.,  12th  ed.,  184  and  note  d.,  188 
and  note  1. 

M.  H.  ^  W.  2).  Jone%,  for  defendant  in  error. 

The  material  and  only  question  in  the  case,  in  our  judg- 
ment, is,  was  Hemm,  at  the  time  the  supplies  were  furnished, 
the  owner  of  the  boat?  If  he  was,  he  was  liable,  and  the 
judgment  of  the  common  pleas  should  stand.  40  Ohio  St.. 
670, 678  ;  Cincinnati  Law  Bulletin  Aug.  16, 1887,  page  102 
M  Ohio  St.,  8 ;  28  Ohio  St.,  686,  687. 

This  is  purely  a  statutory  liability.     The  **  owner  "  of  the 
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boat,  or  the  master  shall  be  liable.  Under  these  decisions 
there  can  be  no  question  bat  that  Hemm  was  the  ^^  owner '' 
of  the  boat.  Either  is  liable.  Section  5882,  Revised  Stat- 
utes. 

MiNSHAiiii,  C.  J.  The  question  in  this  case  depends  upon 
the  construction  that  should  be  given  to  the  word  "  owner  "  as 
used  in  the  water-craft  law^of  this  state.  By  the  provisions  of 
this  law,  §  5880,  Revised  Statutes,  any  water-craft,  navigating 
the  waters  within,  or  bordering  upon,  the  state,  is  made  liable 
*^  for  all  debts  contracted  upon  account  thereof  by  the  master, 
owner,  steward,  consignee,  or  other  agent,  for  materials,  sup- 
plies," etc.,  furnished  the  same,  and  the  debts  so  contracted 
are  declared  a  lien  thereon. 

And  by  section  5882,  it  is  provided  that  any  person  having 
a  demand  under  the  former  section,  ^^  may  proceed  against 
the  owner  of  the  craft,  or  the  master  who  contracted  the  debt, 
or  against  the  craft  itself."  According  to  the  charge  of  the 
court,  under  these  sections,  one  who  simply  holds  the  legal 
title  to  a  craft  as  security  for  the  amount  due  him  upon  the 
sale  of  it,  is  an  owner,  and  liable  for  debts  contracted  by  the 
purchaser,  who  has  the  exclusive  possession  and  control  of 
the  boat.  If  this  be  so,  it  is  not  only  anomalous  but  contrary 
to  the  general  principles  of  justice.  No  such  liability  at- 
taches to  the  mortgagee  of  real  or  personal  property  under 
the  same  circumstances,  nor  in  any  case  where  the  vendor 
retains  the  title  to  the  property  as  a  security  for  the  payment 
of  the  purchase-money  by  the  vendee.  Then  why  should  it 
be  so,  in  a  similar  case,  arising  under  the  water-craft  law  ? 
No  reason  is  perceived  for  it,  resting  upon  any  principle  of 
justice  or  policy ;  nor  is  it  required  by  the  words  of  the  stat- 
ute. The  liability  created  against  the  craft  by  section  5880, 
is  for  debts  contracted  on  its  account  for  material  and  sup- 
plies by  the  "  owner,"  or  his  agents ;  and  it  is  this  liability 
which,  by  section  5882,  may  be  enforced  by  a  suit  against 
the  "owner,"  or  against  the  craft  by  a  proceedmg  in  rem. 
It  seems  manifest  from  the  reason  and  language  of  the  stat- 
ute, that  what  is  here  meant  by  the  word  "  owner,"  ia  the 
Vol.  xlvii. — 32 
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person  who  has  the  possession  and  control  of  the  boat,  and 
runs  and  operates  it  pro  hoc  vice  in  his  own  interest.  He 
may  be  the  hirer  of  it,  or  the  mortgagor  in  possession  and 
the  owner  of  it  as  against  all  the  world  except  the  mort- 
gagee, of  the  vendee  in  possession,  and  also  a  like  owner  ex- 
cept against  the  vendor  who  retains  the  legal  title  as  a  simple 
security.  It  is  not  necessary  that  he  should  be  the  absolute^ 
nor  the  legal  owner;  it  is  sufficient  if  he  is  in  possession  and 
has  the  equitable  title  to  the  property  in  the  boat.  The 
fact  that  he  may  be  deprived  of  his  possession  by  the  asser- 
tion of  the  legal  title,  can  in  no  manner  affect  the  reason 
and  policy  of  the  water-craft  law,  so  long  as  this  power  is  not 
asserted,  and  he  retains  the  possession  and  control  of  his 
boat. 

This  is  according  to  the  rule  and  practice  in  admiralty 
from  which  the  principal  provisions  contained  in  our  water- 
craft  law  were  taken.  It  seems  there  well  settled  that  a 
mortgagee  out  of  possession  is  not  liable  for  supplies  furnished 
the  vessel ;  nor  is  the  owner  who  has  let  his  ship  by  a  charter- 
party,  the  charterer  being,  in  such  case,  regarded  as  owner 
pro  hoc  vice  and  liable  as  such.  8  Kent  Com.,  11  ed.,  190-195 ; 
Abbott  on  Shipping,  43-^2 ;  Parsons  on  Shipping,  129. 

If  then  by  the  terms  of  the  contract  between  Hemm  and 
Hamilton  the  legal  title  remained^  as  the  court  charged,  in 
Hemm  until  payment  by  Hamilton,  still  as  he  so  held  it  sim- 
ply as  a  security,  he  would  not  be  liable  for  supplies  fur- 
nished the  boat  on  the  orders  of  the  captain,  having  parted 
with  the  possession  to  Hamilton,  who  then  ran  and  operated 
the  boat  on  his  own  account.  ^*  Where,"  says  Chancellor 
Kent,  ^^  the  contract  of  sale  is  made,  and  possession  delivered, 
the  circumstance  that  the  naked  legal  title  remains  in  the 
vendor  for  his  security  does  not  render  him  liable  as  owner 
on  the  contracts,  or  for  the  conduct  of  the  master."  8  Kent 
Com.,  11  ed.,  191.  The  court  therefore  erred  in  charging  the 
jury  as  it  did  and  in  refusing  to  charge  as  requested,  and 
for  this  reason 

The  jttdgmenta  of  both  courts  are  reversed  and  cause  re- 
manded for  a  new  trial. 
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Ciiie^^Hov)  those  of  one  grade  advanced  to  another. 

A  city  of  the  second  class  does  not  become  a  city  of  the  first  class  by  a  simple 
increase  in  population;  certain  steps  are  required  to  be  taken  by  the  mu- 
nicipality before  it  can  be  advanced.  These  steps  are  prescribed  in  chap- 
ters 4  and  6,  Division  2,  Title  12,  Part  1,  Revised  Statutes. 

(Decided  June  28, 189a)* 

In  Quo  Warranto. 

On  April  8, 1890,  the  general  assembly  of  the  state  passed  an 
act  entitled  an  act  **  To  create  a  board  of  public  works  in  and 
making  certain  changes  in  the  government  of  cities  of  the  first 
grade  of  the  second  class ; "  (87  Ohio  Laws  151,)  and  in  pur- 
suance of  its  provisions  the  defendants  were  appointed  as  such 
board  for  the  city  of  Columbus  by  the  Mayor  thereof;  and 
having  duly  qualified  under  the  provisions  of  the  law,  are  act- 
ing as  such  board  for  said  city. 

It  is  claimed  that  Columbus  is  not  a  city  of  the  grade  and 
class  designated  by  the  statute,  and  that  the  act  itself  is  un- 
constitutional and  void  for  various  reasons ;  and  this  proceed- 
ing  is  instituted  to  oust  the  defendants  from  the  exercise  of 
any  of  the  powers  and  duties  attempted  to  be  conferred  on 
them  by  the  act. 

David  K.  Watson^  Attorney  General,  Richard  A.  Hdrrisouy 
L.  J.  Oritehfidd  and  Gyrus  Rviingy  for  the  state. 

Paul  Jones,  City  Solicitor,  Florizel  Smitht  Assistant  City  So- 
licitor, Q-eo.  B.  Okey,  H.  J.  Booth  and  J.  T.  Holmes^  for  the 
defendants. 

By  the  Court.  After  a  careful  consideration  of  the  stat- 
utes regulating  the  organization  of  municipal  corporations  in 
this  state,  (Titie  12,  Division  2,)  we  are  convinced  that  Colum- 
bus is  a  city  of  the  first  grade,  second  class.  The  present  method 
of  grading  as  well  as  classifying  such  corporations,  was  intro- 
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duced  by  the  revision  of  1880.  Prior  to  that  time  they  had 
been  classified  as  cities  of  the  first  and  second  class  and  vil- 
lages ;  Columbus  being  a  city  of  the  second  class.  Cities  and 
villages  are  classified  and  graded  by  sections  1546, 1547, 1548 
and  1549,  Revised  Statutes  of  1880.  These  sections  fixed  the 
class  and  grade  of  each  city  then  existing ;  but  it  was  provided 
in  section  1548  that  ^*  existing  corporations,  organized  as  cities 
of  the  second  class,  shall  remain  such  until  they  become  cities  of 
the  first  class ; "  and  their  gi*ades  were  then  fixed  as  provided 
in  that  section.  So  that  under  the  revision  of  1880,  Colum- 
bus being  at  the  time  an  organized  city  of  the  second  class, 
remained  such  until  it  should  become  a  city  of  the  first  class. 
Hence  it  is  evident  that  a  city  of  the  second  class  does  not 
become  a  city  of  the  first  class  simply  by  an  increase  of  pop- 
ulation; for,  if  this  were  so,  then  the  provision  that  existing 
cities  of  this  class  should  remain  such  until  they  become  cities 
of  the  first  class,  would  be  useless.  Something  more  is  re- 
quired, and  this  is  found  in  the  provisions  contained  in  chap- 
ters 4  and  6  of  the  above  title  and  division  of  the  Revised 
Statutes.  From  these  chapters  it  appears  that  the  popula- 
tion of  a  city  of  the  second  class,  whether  ascertained  by  the 
federal  census  or  by  a  census  taken  by  the  municipality,  simply 
furnishes  the  ground  for  authority  in  such  city  to  become  a 
city  of  the  first  class  by  complying  with  their  provisions.  And 
unless  such  steps  are  taken,  a  city  of  the  second  class  remains 
such  under  the  provisions  of  section  1548,  irrespective  of  the 
number  of  its  population.  It  is  not  claimed  that  any  such 
steps  have  been  taken,  and  Columbus  therefore,  remains  a 
city  of  the  second  class,  and  necessarily,  a  city  of  the  first 
grade  in  that  class ;  and  will  so  remain  until  the  requisite 
steps  have  been  taken  to  advance  it  to  a  city  of  the  first  class. 
Grave  doubts  may  well  be  entertained  as  to  the  constitu- 
tionality of  this  method  of  classifying  cities  for  the  purpose 
of  general  legislation.  But  it  has  received  the  sanction  of 
this  court  in  repeated  decisions  heretofore  made ;  and  in  view 
of  this  fact,  and  the  rule  that  forbids  a  court  to  declare  a  law 
enacted  by  the  legislature  as  unconstitutional,  unless  clearly 
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oonvinced  that  it  is  so,  we  do  not  feel  warranted  in  doing  so 
in  this  instance. 

All  the  other  questions  raised  in  the  case,  hare,  as  we 
think,  been  fully  determined  in  favor  of  the  validity  of  the 
law,  by  the  previous  decisions  of  this  court. 

Writ  refused  and  petition  dismissed. 


Mm  Young  v.  MinYoung  bt  al, 

IHvorce-^Alimony — WTiat  property  liable  to  lien  for^Section  6699,  Be- 
vised  Statutes,  construed. 

An  estate  in  remainder  iii  real  and  personal  property,  which  remainder  Is 
vested  as  to  interest  though  contingent  as  to  amount,  is  real  and  per^ 
sonal  property  within  the  meaning  of  section  6699,  Revised  Statutes; 
and  where,  in  a  proceeding  by  a  wife  against  her  husband,  a  decree  of 
divorce  is  granted  and  a  case  is  made  warranting  the  allowance  of  ali- 
mony, it  is  not  error  for  the  court  to  allow  to  the  plaintiff  alimony  and 
adjudge  that  the  same  be  made  a  lien  upon  such  remainder  held  by  the 
husband  tn  such  real  estate. 

(Decided  Sept.  SO,  1890.) 

Ebbob  to  the  Circuit  Court  of  Trumbull  county. 

F.  E.  Sutchins^  for  plaintifiE  in  error. 
&•  P.  Sumter,  for  defendant  in  error. 

By  the  Coubt.  One  William  MinYoung  died  testate, 
leaving  Delila  MinYoung,  his  widow,  and  real  and  pergonal 
property  of  the  value  of  $25,000  to  $80,000.  He  was  the 
father  of  the  defendant  in  error,  William  H.  MinYoung, 
and  of  Mrs.  Emma  Predmore,  both  of  whom  survived  him. 
A  copy  of  the  will  is  as  follows  : 

^^1.  It  is  my  desire  that  all  of  my  just  debts  and  funeral 
expenses  shall  be  paid. 

"  2.  I  devise  and  bequeath  to  my  wife  Delila  MinYoung, 
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all  of  my  remaining  property  of  whatever  kind  real  and  per- 
sonal, to  be  held  and  used  by  her  aa  follows,  to  wit : 

'^  She  shall  use  for  her  own  comfort  and  convenience,  all 
that- in  her  judgment  is  necessary.  Out  of  said  property  she 
shall  also  support,  educate  and  maintain  our  son  William 
H.  MinYoung  until  he  arrives  at  the  age  of  twenty-one 
years :  all  this  is  on  the  condition  that  said  Delila  shsdl  re- 
main my  widow.  In  case  she  marries  again  then  she  shall 
have  out  of  my  estate  just  what  the  law  allows  to  be  given 
to  her,  and  the  remainder  of  my  said  property  shall  be  equally 
divided  between  our  children  Emma  Predmore  and  William 
H.  MinYoung.  In  case  either  of  our  said  children  should 
be  deceased  leaving  child  or  children,  then  such  children 
shall  be  entitled  to  the  same  share  that  their  parent  would 
be  entitled  to  receive  if  living. 

^^  In  case  my  said  wife  shall  remain  my  widow  during  her 
life-time  she  shall  have  complete  control  over  said  property, 
and  what  remains  at  the  time  of  her  decease  shall  be  divided 
in  the  same  manner  to  the  child  or  children  as  provided  for 
in  the  case  of  the  marriage  of  my  said  wife. 

*•*'  8.  I  do  hereby  nominate  and  appoint  my  wife  executor 
of  this  my  last  will  and  testament.  She  shall  not  be  required 
to  give  any  bond  to  qualify  her  to  act  as  such  nor  make  any 
appraisement  of  my  personal  property  nor  any  settlement 
with  the  court  except  upon  condition  that  she  shall  re-many ; 
and  I  hereby  fully  authorize  and  empower  her  to  sell  any  or 
all  real  estate  and  make  a  good  and  sufficient  title  thereto, 
as  well  as  personal  property  without  any  intervention  or 
control  of  any  court  whatever. 

"  4.  I  do  hereby  revoke  all  former  wills  by  me  made. 

'^  In  witness  whereof  I  hereunto  set  my  hand  and  seal  this 
22nd  day  of  June,  A.  D.  1874. 

"  William  MdstYoitng.    [Seal.]  ** 

The  widow  declined  the  trust  as  executrix,  and  an  admin- 
istrator with  the  will  annexed  was  appointed. 

The  original  action  was  brought  by  Lizzie  A.  MinYoung 
against  her  husband  William  H.  MinYoung,  seeking  a  di- 
vorce and  for  alimony,  and  asking  that  the  same  be  charged 
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upon  the  interest  of  William  H.  in  the  property  devised  by 
the  will.  The  widow  and  the  administrator  were  also  made 
parties.  At  the  trial  the  plaintiff  obtained  a  decree  of  di* 
Yoree,  and  for  alimony  in  the  sum  of  $2,600,  which  was  de- 
clared a  lien  on  the  interest  of  William  H.  in  and  to  the 
real  estate  described  in  her  petition,  subject  to  the  right  of 
the  widow,  and  William  H.  was  enjoined  from  conveying  or 
incumbering  his  interest  in  the  real  or  personal  estate  until 
the  amount  of  the  alimony  should  be  paid. 

Held :  By  the  will  the  widow  took  a  life  interest  and  a 
life  support  in  the  property  with  the  right  to  control  it  and 
to  use  both  personal  and  real  estate,  including  principal  as 
well  as  interest  and  income,  so  far  as  may  be  reasonably  nec- 
essary ^^  for  her  own  comfort  and  convenience,"  subject  to 
the  trust  of  supporting  and  educating  her  son  until  he  should 
arrive  at  the  age  of  twenty-one  years.  The  children  named 
took  an  estate  in  remainder  to  what  may  be  left  when  this 
object  shall  have  been  accomplished,  vested  in  interest  though 
contingent  as  to  amount. 

2.  Such  estate  in  remainder  was  real  and  personal  property 
of  the  husband  within  the  meaning  of  section  5699  Revised 
Statutes,  and  it  was  not  error  to  charge  the  decree  for  alimony 
upon  such  estate  in  remainder  of  the  said  William  H.,  sub- 
ject to  the  right  of  the  widow. 

Judgment  affirmed. 


ItTSBI 
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ConstUutUmdl  Law'-Taxation  of  Property  qf  Unincorporated  Banks. 

1.  That  part  of  section  2759,  of  the  Revised  Statutes,  regulating  returns  for 
taxation  of  unincorporated  banlES  and  bankers,  wliich  provides  that 
from  the  aggregate  sum  of  the  first  five  items  therein  enumerated,  the 
county  auditor  shall  deduct  the  aggregate  sum  of  the  fifth,  sixth,  seventh, 
and  such  portions  of  the  eighth  items  as  are  by  law  exempt  from  taxa- 
tion, is  not  repugnant  to  either  section  2,  or  section  8,  of  article  12,  of 
the  constitution,  except  to  the  extent  of  including  the  entire  third 
item  among  those  from  which  the  deduction  is  to  be  made. 
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2.  A  deduction  under  section  2759,  of  the  average  amount  of  all  deposits, 
and  of  the  average  amount  of  accounts  payable,  exclusive  of  current  de- 
posit accounts,  from  the  average  amount  of  notes  and  bills  receivable, 
discounted  or  purchased  in  the  course  of  business,  by  such  unincor- 
porated bank  or  banker,  and  considered  good  and  collectible,  would  not 
be  in  conflict  with  either  of  the  above  named  sections  of  the  constitu- 
tion; but,  the  same  deduction  from  the  average  amount  of  cash  and 
cash  items  in  possession,  would  contravene  section  2,  of  article  12.  of 
the  constitution. 

8.  One  part  of  a  section  of  a  statute  may  be  void  for  want  of  conf oimity  to 
the  constitution,  without  affecting  the  validity  of  the  remainder,  unless, 
the  objectionable  and  unobjectionable  portions  are  essentially  and  in- 
separably connected  in  substance,  or,  are  so  interdependent,  that  the 
general  assembly  would  not  have  enacted  the  one  without  the  other. 

4  An  unincorporated  bank  having  returned  its  property  for  taxation  to  the 
county  auditor  upon  a  printed  blank  form  furnished  it  by  the  auditor 
for  that  purpose,  in  which  all  its  property  subject  to  taxation  and  the 
value  thereof,  were  truly  stated  under  the  items  enumerated  in  section 
2759,  the  auditor,  after  making  the  deductions  required  by  that  section 
and  entering  upon  the  duplicate  for  taxation  the  remainder  thus  ob- 
tained, may,  under  section  1088,  of  the  Revised  Statutes,  while  the 
duplicate  is  in  the  hands  of  the  treasurer  for  collection,  correct  an  error 
in  the  amount  of  the  bank's  taxes  upon  the  current  duplicate,  resulting 
from  an  erroneous  deduction. 

(Decided  October  28, 1890. ) 

Ebbob  to  the  Circuit  Court  of  Fayette  county. 

The  original  action  was  commenced  by  the  treasurer  of 
Fayette  county,  Ohio,  plaintiflE  in  error,  in  the  Court  of 
Common  Pleas  of  Fayette  county,  against  the  People's  & 
Droyers'  Bank,  the  defendant  in  error.  The  defendant  is 
an  unincorporated  banking  association,  and  in  the  year  1885, 
and  for  several  years  prior  and  subsequent  thereto,  it  carried 
on  a  general  banking  business  in  Washington  C.  H.  in  said 
county  of  Fayette.  In  May,  1885,  the  auditor  of  that  county 
furnished  the  bank  with  a  blank  form,  and  required  it  to  make 
out  and  return  to  him  upon  the  same,  for  taxation,  in  pursu- 
ance of  section  2759,  of  the  Revised  Statutes,  as  amended 
April  17, 1882,  a  statement  of  its  assets  for  the  year  ending 
the  first  Monday  of  Maj^,  1885.  The  blank  form  was  filled 
out  by  the  defendant's  cashier,  sworn  to  by  him,  and  duly 
returned  to  the  auditor,  and  is  as  follows : 
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'UNINCORPORATED  BANKS  AND  BANKERS. 


Return  for  taxation  of  Peoph^B  ^  Drovers'  Bank 
Located  at  Washington  C.  H.,  Ohio, 
Under  provisions  of  amended  section  2759  and  2759a  Re- 
vised Statutes. 


TAX  NOTICE 
For  tmineorporated  Banks  and  Bankers. 

TO  people's  &  drovers'  bank: 

In  pursuance  of  the  proyisions  of  sections  2758,  2759,  2760 
and  2761  of  the  Revised  Statutes,  you  are  required  to  make 
out  and  return  to  me,  under  oath,  on  or  before  the  second 
Monday  of  May,  188  ,  a  statement  of  your  assets  as  a  banker 
or  bankers,  for  the  year  ending  the  first  Monday  of  May,  1885, 
in  the  following  form :  J.  P.  ROBINSON, 

Auditor  of  Fayette  County,  O. 

Dated  May  9, 1885. 

statement.      * 

These  averages  are  obtained  by  adding  together  the  amounts 
of  each  item  here  specified,  owned  or  standing  on  the  bank 
books,  on  the  first  Monday  of  each  month  of  the  year  ending 
on  the  first  Monday  of  May  in  any  year,  and  dividing  the 
same  by  the  number  of  months  in  the  year.  If  business  has 
been  done  for  less  than  a  year,  the  statement  and  division  is 
made  on  the  same  principle  for  the  number  of  months  which 
have  elapsed  since  its  commencement,  up  to  the  first  Monday 
of  May,  188  • 

1.  The  average  amount  of  all  notes  and  bills  re- 

ceivable, discounted  or  purchased      .        .        $278,951 

2.  The  average  amount  of  all  accounts  receivable 
8.  The  average  amount  of  cash  and  cash  items  in 

possession  or  transit  ....  53,999 

Note. — "  Cash  items  inpossession^*^  are  such  items 
of  cash  whether  owned  by  the  bank  or  depositors,  as 
are  in  the  control  of  the  bank :  i.  e.,  including  such 
deposits  as  are  not  invested  and  reported  under 
other  heads. 
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4.  The  average  amount  of  all  kinds  of  stocks,  bonds 

(including  United  States  government  bonds), 
or  evidences  of  indebtedness,  held  as  an  invest- 
ment, or  in  any  way  representing  assets  .       .    926,289 

5.  The  amount  of  real  estate  at  its  assessed  value 

for  taxation 8,600 

Total  of  the  five  items 9862,889 

6.  The  average  amount  of  all  deposits      9806,568 

7.  The  average  amount  of  accounts  pay* 

able,  exclusive  of    current  deposit 
accounts 89,070 

8.  The  average  amount  of  United  States 

government  and  other  securities  that 

are  exempt  from  taxation  .        .  20,488 

Amount  of  fifth  item        .         .         .  8,600 

Total  of  5,  6,  7  and  8  items  to  be  de- 
ducted from  aggregate  sum  of  first 
five  items  above 9874,726 

Balance  of  first  eight  items  subject  to  taxation      000,000 

9.  The  true  value  in  money  of  all  furniture  and 

other  property  not  otherwise  herein  enume- 
rated       1,200 

Total  amount  subject  to  taxation       .        .        .        1,200 

The  name  and  interest  of  each  partner  is  as  follows,  to-wit : 

Washington  0.  H.,  Ohio,  May  4,  1885. 

(Here  follow  the  names  of  the  partners — ^their  aggregate 
interest  being  9198,800.) 

State  of  Ohio,  Fayette  County,  S9. : 

I,  R.  A.  Robinson,  cashier,  do  solemnly  swear  that  I  am 
the  principal  manager  of  the  banking  house  and  business  done 
at  Washington  G.  H.,  in  said  county,  under  the  name  of 
People's  &  Drovers'  Bank ;  that  the  several  amounts  of  notes 
and  bills  and  accounts  receivable  by  said  People's  &  Drovers' 
Bank,  and  of  cash  and  cash  items,  bonds,  stocks,  and  other 
evidences  of  indebtness,  possessed  or  held  by  said  People's  & 
Drovers'  Bank  during  the  year  ending  the  first  Monday  of 
May,  A.  D.  1885,  are  fully  and  correctly  stated  in  the  above 
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Btatement,  and  that  all  the  items  of  the  above  statement  are 
trae  and  just  as  therein  set  forth. 

R.  A.  RoBiNBOK,  Cashier. 
Sworn  to  and  snscribed  before  me,  county  auditor,  in  and 
for  said  county,  this  20th  day  of  June,  A.  D.  1885. 
(Official  signature,)       J.  P.  Robikbon,  County  Auditor'' 

After  the  defendant  had  made  the  above  return  and  state- 
ment to  the  auditor,  the  auditor  deducted  the  aggregate  sum 
of  the  fifth,  sixth,  seventh  and  eighth  items  from  the  aggre- 
gate sum  of  the  first  five  items,  and  adding  the  remainder 
to  the  amount  of  item  nine,  entered  the  amount  so  obtained 
upon  the  duplicate  for  the  year  1885,  and  taxes  thereon  were 
assessed  and  paid,  the  same  as  provided  for  other  personal 
properly  assessed  and  taxed  n  the  same  placel 

The  taxes  so  assessed  and  paid,  were  upon  real  estate  and 
specific  personal  property  (office  fixtures)  only,  owned  by 
the  bank. 

Afterwards,  and  after  the  defendant  had  paid  its  taxes 
assessed  as  aforesaid,  and  while  said  duplicate  was  in*  the 
hands  of  the  treasurer  for  collection,  and  upon  due  notice  to 
the  bank,  and  a  hearing  of  the  matter  after  the  bank  appeared 
before  him  in  obedience  to  such  notice,  the  auditor,  claiming 
that  the  law  authorizing  the  deduction  of  the  fifth,  sixth  and 
seventh  items  in  said  statement  of  assets  for  taxation  from 
the  sum  of  the  first  five  items  in  said  statement,  was  uncon- 
stitutional and  void,  placed  upon  said  duplicate  the  aggre- 
gate sum  of  the  first,  third  and  fourth  items  in  said  statement, 
viz.: 
First. — ^The  average  amount  of  all  notes  and  bills 

receivable,  discounted  or  purchased.  $278,951 

Third. — The  average  amount  of  cash  or  cash  items 

in  possession  or  transit 58,999 

Fourth.-^The  average  amount  of  all  kinds  of  stocks, 
bonds  (including  United  States  government 
bonds),  or  evidences  of  indebtedness,  held  as 
an  investment,  or  in  any  way  representing  as- 
sets.       ...  ...     26.289 


•854,289 
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And  assessed  that  sum  of  $854,289,  for  the  year  1885,  as 
provided  for  other  personal  property  assessed  and  taxed  in 
the  same  place  for  that  year,  and  left  the  same  in  the  hands 
of  the  treasurer  for  collection.  The  bank  refused  to  pay  the 
assessed  taxes,  and  the  original  action  was  brought  to  collect 
the  amount  of  the  taxes  so  assessed  and  placed  upon  the 
duplicate — ^judgment  being  asked  for  the  sum  of  99,498.60 
for  taxes,*  together  with  5  per  cent  penalty  thereon. 

At  the  request  of  the  parties,  with  a  view  of  excepting  to 
the  decision  of  the  court  upon  the  question  of  law  involved 
in  the  trial,  the  court  of  common  pleas  stated  in  writing  its 
conclusions  of  fact,  upon  the  issues  between  the  parties,  sep- 
arately from  its  conclusions  of  law.  Upon  the  facts  as  ad- 
mitted by  the  pleadings,  and  as  stated  by  the  court,  and 
which  are  hereinbefore  substantially  set  forth,  the  court  was 
of  opinion,  and  stated  as  its  conclusion  of  law,  that  the  plaint- 
iff had  no  cause  of  action,  and  that  his  petition  ought  to  be 
dismissed.  Judgment  was  entered  accordingly  for  the  bank^ 
and  upon  petition  in  error  by  the  plaintiff,  the  circuit  court 
affirmed  the  judgment  of  the  couct  of  common  pleas.  To 
reverse  the  judgments  of  the  circuit  court  and  of  the  court 
of  common  pleas,  this  proceeding  is  instituted. 

JJ.  A,  Harrison^  H.  B.  Maynard^  and  JJ.  0.  MMer^  Pros- 
ecuting Attorney,  for  plaintiff  in  error. 

1.  That  part  of  section  2759,  Revised  Statutes,  which  as- 
sumes to  require  county  auditors,  in  levying  taxes,  yearly, 
upon  unincorporated  banks  and  bankers,  to  deduct  the  aggre- 
gate sum  of  (1)  the  amount  of  their  deposits,  (2)  the  average 
amount  of  their  accounts,  exclusive  of  current  deposit  ac- 
counts, and  (3)  the  amount  of  their  real  estate  at  its  assessed 
value, /row  the  aggregate  vara  of  0.^  the  average  amount  of 
notes  and  bills  receivable,  discounted,  or  purchased,  in  the 
course  of  business,  by  such  unincorporated  banks  or  bankers, 
and  considered  good  and  collectible,  (2)  the  average  amount 
of  their  accounts  receivable,  (8)  the  average  amount  of  their 
cash  and  cash  items  in  possession  or  in  transit,  (4)  the  aver- 
age amount  of  all  kinds  of  stock,  bonds,  or  evidences  of  in- 


Digitized  byLjOOQlC 


JANUARY  TERM,  1890.  509 

Treasurer  o.  Bank.   • 

debtedness,  held  by  them  as  an  investment,  or  in  any  way 
representing  their  assets,  and  (5)  the  amount  of  their  real 
estate  at  its  assessed  value, — contravenes  the  8d  section  of 
Article  XII.  of  the  constitution  of  this  state,  and  is,  there- 
fore, void.  MUs  ^  Morton  v.  Linck  ^  ThomoAy  8  Ohio  St. 
6&;  Exchange  Bank  of  ColvmbvA  v.  Hines^  3  Ohio  St.  1; 
Latimer^  Colbum  ^  Laptan  v.  Morgan^  Boioman  et  al.^  6 
Ohio  St.  280;  Champaign  Oowniy  Bank  v.  Smithy  7  Ohio 
St.  42. 

2.  That  part  of  section  2769,  Revised  Statutes,  which  as- 
sumes to  permit  and  provide  for  deductions  in  levying  taxes, 
annually,  upon  the  notes  and  bills  discounted  or  purchased, 
moneys  loaned,  and  all  other  property,  effects,  or  dues,  of 
every  description,  of  banks  and  bankers,  (Art.  XII.,  sec.  8,) 
may  be  treated  as  void,  without  affecting  the  validity  of  the 
remainder  of  the  section.  JShcchange  Bank  of  OolumlnM  v. 
HineAt  Treasurer^  EIK%  ^  Morton  v.  Lin^k  ^  Thomas;  before 
cited,  Clark  v.  JPZK«,  2  Blackf. ;  Fi%her  v.  McGirr,  1  Gray  1, 
21;  Steele  v.  The  State,  6  Blackf.  110;  TiUman  v.  Cocke,  9 
Baxter  429;  Turner  v.  Commissioners,  27  Kan.  814;  Beid 
V.  Morton,  119  111.  118.  The  grounds  and  reasons  upon 
which  the  tax  law  of  April  18,  1852,  was  held  to  be  valid 
in  all  its  parts  excepting  the  10th  section,  are  exactly  applica- 
ble to  this  case,  and  must  govern  it.  Shotwell  v.  Moore,  45 
Ohio  St.  682,  645,  646;  Ellis  ^  Morton  v.  Linck  ^  Thomas, 
8  Ohio  St.  66 ;  Champaign  County  Bank  v.  Smith,  7  Ohio 
St.  42. 

8.  If  it  should  be  held  that  the  county  auditor  ought  to 
have  deducted  the  amount  of  the  8th  item  of  the  return  of 
the  property  of  the  defendant  in  error  for  taxation,  his  fail- 
ure to  do  so  does  not  render  the  entire  levy  void,  nor  prevent 
a  recovery  by  the  treasurer  for  that  part  of  the  taxes  assessed 
against  the  defendant  in  error  which  is  legal.  In  an  action 
to  recover  a  judgment  for  taxes,  a  recovery  may  be  had  of  a 
part  which  is  found  to  be  legal,  if  the  court  can  ascertain, 
by  computation,  how  much  is  legal.  Allen  v.  Peoria  B.  B. 
Co.,  44  ni.  86;  National  Bank  v.  EimhaU,  108  U.  S.  782 ; 
State  Bailroad  Tax  Cases,  92  U.  S.  676. 
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4.  The  county  auditor  had  authority,  and  it  was  his  duty, 
under  section  1038  of  the  Revised  Statutes,  to  correct  the 
error  in  the  amount  of  taxes  assessed  against  the  defendant  in 
error  upon  the  then  current  duplicate,  resulting  from  the  eiv 
roneous  deduction  from  the  taxable  property  of  the  defendant 
in  error,  as  shown  by  their  return  of  their  taxable  property  to 
him  for  taxation,  every  fact  necessary  to  enable  him  to  make 
the  correction  appearing  on  the  face  of  the  return.  Insurance 
Co.  V.  Oappellar,  88  Ohio  St-  560 ;  The  State  v.  OamnM- 
sianers,  81  Ohio  St.  271 ;  Section  1088  Revised  Statutes. 
TJie  Stark  County  Bank  v.  McGregor^  auditor^  etc.^  6  Ohio 
St  45;  Latimer  et  al.  v.  Morgan  et  al.  Id.,  279,  280;  Bank 
V.  Smith,  7  Ohio  St.  42. 

5.  The  determination  of  this  cause  involves  only  the  ques- 
tion whether  unincorporated  banks  and  bankers  are  entitled, 
under  the  third  section  of  article  XII.,  of  the  constitution  of 
this  state,  to  make  deductions  from  any  of  their  property  in 
returning  the  same  for  taxation.  No  question  is  presented 
as  to  the  taxation  of  persons  who  are  not  bankers. 

J,  J.  Harper,  for  defendant  in  error. 

1.  The  contention  of  the  plaintiff  is,  that  that  part  of  sec^ 
tion  2759  of  the  Revised  Statutes  which  requires  the  audi- 
tor to  deduct  certain  items  therein  named  from  the  aggregate 
sum  of  the  first  five  items  therein  named,  is  unconstitutional 
and  void ;  and  that  the  auditor  at  his  pleasure  can  so  de- 
clare. This  position,  it  is  claimed,  is  supported  by  the  cases 
in  the  8d  Ohio  State,  of  the  Exchange  Bank  v.  Bmea,  and 
Ellis  ^  Morton  v.  lAnck.  We  do  not  think  those  cases  sup- 
port the  position  taken.  Payne  v.  TFiKia7?w(m,  87  Ohio  St. 
125.  In  both  the  cases,  relied  upon  by  counsel  for  plaintiff, 
the  attempt  was  made  to  deduct  debts  and  liabilities  from 
moneys  and  credits,  under  the  authority  of  the  10th  section 
of  the  act  of  1852.  The  court  in  both  cases  decided  that  as 
the  law  then  stood  this  could  not  be  done.  Property  em- 
ployed in  the  business  of  banking  was  to  bear  a  burden  ot 
taxation  equal  to  that  imposed  upon  other  property — not  less 
and  certainly  not  more.     If  individuals  may  deduct  their  debts 


Digitized  byLjOOQlC 


JANUARY  TERM,  1890.  611 

Treasurer  V.  Bank. 

and  liabilities  from  their  credits  so  may  the  banks.  That 
is  equality,  and  the  constitution  and  the  law  undertake  to 
provide  for  equality  of  taxation.  Mnes  Oase^  8  Ohio  St.  21, 
22,  28;  Bobinsan  v.  Ward,  18  Ohio  St  296;  Stark  County 
Bank  v.  Mc  Oregor,  6  Ohio  St.  46.  The  legislature  has  passed 
a  law  for  ascei*taining  the  value  of  property  employed  in 
banking.  It  is  the  scheme  set  forth  in  section  2759  of  the 
Revised  Statutes,  as  amended  and  supplemented  in  Vol.  79, 
Ohio  Laws,  page  109.  Why  is  it  not  competent  for  the  leg- 
islature to  so  enact?  Who  shall  question  its  power  to  ascei^ 
tain  the  value  of  property  employed  in  banking  in  this  way  ? 
We  therefore  submit  that  the  objection  made  to  section  2759 
is  not  well  taken. 

2.  But  if  it  were  objectionable,  as  claimed,  don*t  the  whole 
scheme  fail?  Who  can  say  that  the  legislature  would  have 
adopted  the  scheme  in  part  only — such  as  the  auditor  thinks 
is  valid — ^if  the  balance  of  the  section  is  to  be  rejected?  To 
hold  as  the  auditor  claims,  would  be,  it  seems  to  me,  to  hold 
that  the  auditor,  or  the  court  shall  do  what  is  clearly  remitted 
to  the  legislature  by  the  constitution — ^that  is,  to  determine 
the  method  of  ascertaining  the  value  of  property  employed 
in  banking.  Section  10  of  the  tax  law  of  1852  did  not  inter- 
fere with  the  law  in  Section  XIX.  and  XX.  for  ascertaining 
the  value  of  property  employed  in  banking.  It  stood  as  an 
independent  section,  in  no  way  interfering  with  the  scheme 
for  finding  value.  For  the  reasons  above  stated  the  su- 
preme court  held  that  section  to  be  invalid.  That  could  be 
done  and  yet  leave  as  a  consistent  whole,  the  law  for  fixing 
value,  as  found  in  Sections  XIX.  and  XX.  But  we  think 
that  the  last  clause  of  2759  cannot  be  declared  invaUd  and  be 
stricken  out  without  destroying  the  whole  section,  and  thus 
leave  us  without  any  law  for  the  taxation  of  unincorporated 
banks. 

8.  Admitting  the  invalidity  of  the  last  clause  of  section 
2759,  it  leaves  for  determination  the  question  as  to  the  power 
of  the  auditor  to  correct  the  difSculty.  Can  he  do  it?  Is  it 
the  correction  of  a  mere  clerical  error  or  mistake  ?  Is  it  not 
rather  a  fundamental  infirmity  that  courts  only  correct  when 
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clearly  constrained  to  that  couise  of  action  ?  As  to  the  power 
of  the  auditor  in  such  matters,  see  section  1038,  Revised 
Statutes,  State  v.  Commissioners^  81  Ohio  St  271 ;  Insurance 
Company  v.  Cappellar,  88 'Ohio  St.  278. 

4.  The  constitution  and  the  laws  undertake  to  tax  banks, 
only  on  the  money  and  property  employed  in  the  business 
of  banking.  Const.,  art.  12,  sec.  8 ;  Bines  Casey  8  State  8 ; 
Stark  Coimty  Bank  v.  MeGhregor^  6  Ohio  St.  47,  48;  Bobinr 
son  et.  al.  v.  Ward^  18  Ohio  St.  294 ;  Wagoner  v.  LoomiSy 
87  Ohio  St.  671 ;  The  Tax  Law  of  1852,  Swan's  Statutes  906; 
Vol.  66  Ohio  Law,  129;  Vol.  66  Ohio  Law,  201,  2,  8;  VoL 
68  Ohio  Law,  69 ;  Vol.  64  Ohio  Law,  206 ;  VoL  79  Ohio  Law, 
109 .  The  constitution  prescribes  the  rule  of  taxation,  and 
that  rule  is  the  value.  But  the  mode  or  rule  for  ascertain- 
ing the  value,  is  regulated  by  law ;  in  other  words,  is  left 
to  the  discretion  of  the  legislature.  See  authorities  cited 
above. 

6.  Section  2769,  complained  of,  is  the  method  adopted  by 
the  legislature,  for  ascertaining  and  fixing  the  value  of  pro- 
perty empbyed  by  banks  like  the  defendant  in  error.  When 
the  value  is  so  ascertained,  there  is  no  authority  in  the  law 
for  deductions  of  any  kind ;  and  none  have  been  attempted 
to  be  made  by  the  bank  in  this  case. 

6.  If  a  mistake  was  made  by  the  bank  in  the  return  com- 
plained of,  the  matter  should  have  been  corrected  by  the 
board  of  equalization.  Revised  Statutes  2804-8;  Rwnphr 
rey  v.  Safe  Dep,  Co.^  29  Ohio  St.  608 ;  Wagoner  v.  LoomiSy 
87  Ohio  St.  671.  , 

7.  If  parts  of  the  section  complained  of  are  unconstitu* 
tional,  the  whole  section  fails,  because  it  is  one  entire  scheme ; 
and  if  the  statute  is  unconstitutional,  then  there  is  no  law  for 
taxing  banks  like  the  defendant  in  error.  State  v.  Etpp^  88 
Ohio  St.  230;  State  v.  Frame^  89  Ohio  St.  412;  Stale  v. 
*Si'n*«,  42  Ohio  St.  846 ;  Butzman  v.  Whithecky  42  Ohio  St 
281. 

8.  The  power  of  taxation  is  included  in  the  legislative 
power.  Neither  section  2  nor  8  of  art.  12,  contains  a  grant 
of  power,  but  a  regulation  of  power  already  granted  in  first 
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section  of  the  second  article  of  the  Constitution  of  Ohio. 
Baker  y.  Cincinnati,  11  Ohio  St.  541,  2,  8;  Const.,  Art  2, 
sec.  1. 

Ace  Qregg,  also,  for  defendant  in  error. 

1.  In  this  case  the  constitutionality  of  a  part  of  sec.  2759, 
as  amended,  Ohio  Law,  1882,  page  109,  is  drawn  in  question. 
It  is  claimed  that  the  part  of  the  9th  subdivision  authorizing 
deductions  is  in  conflict  with  sec.  8  of  article  12,  Const. 
The  constitutionality  of  an  act  is  to  be  determined  by  its 
operation,  and  not  by  the  form  it  is  made  to  assume.  State  ex 
reU  At£y  G-erCl.  v.  The  Judges,  21  Ohio  St.  1-11.  An  act 
of  the  legislature  should  never  be  declared  unconstitutional 
if  the  case  can  be  disposed  of  upon  any  other  tenable  grounds. 
Irland  v.  Turnpike  Co.,  19  Ohio  St.  869 ;  State  ex  reU  v. 
Cincinnati,  20  Ohio  St.  18-83.  On  this  subject  I  also  cite 
McCormick  v.  Alexander,  2  Ohio  65;  (7.  F.  ^  Z.  By.  Co. 
V.  ClirUon  Co.,  1  Ohio.  St.  77 ;  Qoshom  v.  BurseU,  11  Ohio 
St.  641 ;  Cincinnati  v.  Bryson,  15  Ohio  625 ;  Exchange  Bank 
V.  Hine%,  8  Ohio  St.,  1-84;  5  Ohio  St.,  497. 

2.  When  the  provisions  are  all  part  of  a  single  scheme,  hav- 
ing a  common  object  and  are  interwoven  with  and  dependent 
upon  one  another,  if  any  are  unconstitutional,  all  must  fall. 
Monroe  v.  CoUine,  17  Ohio  St.  665-684 ;  Piqua  v.  Zimmer- 
lin,  85  Ohio  St.  507-511,  612. 

8.  The  power  to  tax  unincorporated  banks  is  especially 
provided  for  in  Revised  Statutes,  sec.  2758  to  sec.  2761,  in- 
clusive. There  being  special  provisions  governing  the  taxing 
of  this  class,  they  are  thereby  withdrawn  from  the  operation 
of  other  provisions  of  statute  applying  to  other  classes. 

4.  If  the  subdivision  of  sec.  2759  complained  of  is  declared 
void,  then  I  claim  there  is  no  authority  conferred  on  auditois 
to  place  taxes  against  banks  of  this  class.  The  constitution 
will  not  execute  itself.  It  merely  prescribes  the  character  of 
law  that  may  be  passed,  and  until  the  laws  are  passed,  the 
taxes  cannot  be  levied.  Forasner  v.  Scribner,  16  Ohio  St. 
615^28,  624;  18  Ohio  St.,  298;  Cooley  on  Taxation,  page 
518,  etc. 

Vol.  xLvn. — 88 
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5.  In  this  case  the  letums  were  made  upon  blanks  fur- 
nished by  the  auditor,  and  in  conformity  thereto.  The  law 
required  the  auditor  to  furnish  blanks  for  that  purpose.  The 
returns  were  full  and  complete,  and  it  has  never  been  claimed 
that  they  were  false,  and  the  proceeding  or  act  of  the  auditor 
in  making  the  addition  does  not  come  'within  sections  2781 
and  2782.    Insurance  Co.  v.  Oappeller,  88  Ohio  St.  560. 

6.  The  act  of  the  auditor  was  not  the  correction  of  an 
error  discovered  in  the  tax  list  and  duplicate.  No  error  was 
claimed  to  exist  in  the  tax  list.  The  duplicate  was  properly 
made  up  as  the  law  directed  it  should  be.  On  this  state  of 
case  the  act  of  the  auditor  was  something  more  than  merely 
clerical.  Both  the  cases  in  31  Ohio  St.,  271,  and  88  Ohio  St, 
560,  limit  the  corrections  which  auditors  can  make  under 
sec.  1038,  to  those  merely  clerical. 

Mills  G-ardner,  also,  for  defendant  in  error. 

L  Taxation  exists  only  as  is  provided  by  law,  and  without 
the  legislation  there  can  be  no  taxation.  Taxes  must  be  im- 
posed only  by  the  mode  provided  by  law,  and  if  no  means  have 
been  provided,  no  taxes  can  be  imposed.  The  law  must  pro- 
vide for  what  shall  be  taxed,  and,  as  well,  the  mode  and  man- 
ner. Sec.  2  of  art.  12  of  the  constitution  only  declares  the 
duty  of  the  general  assembly  to  provide  the  mode  and  man- 
ner of  taxation,  and  what  shall  be  taxed.  If  the  general  as- 
sembly does  not  make  the  necessary  provisions,  by  law,  to 
carry  into  effect  this  constitutional  provision,  it  is  clear  no 
tax  can  be  collected.  Baker  v.  Cincinnati,  11  Ohio  St.  584; 
Bank  of  Toledo  v.  Toledo,  1  Ohio  St.  623.  The  general  as- 
sembly has  provided  the  means  and  manner  of  taxation,  by 
Title  13  of  the  Revised  Statutes. 

2.  The  county  auditor  cannot  place  upon  the  duplicate,  or 
charge  taxes  on  ^^  credits,"  other  than  defined  by  law,  which 
is  the  excess  of  dues  over  debts.  Whether  or  not  the  term 
^  credits,"  as  used  in  the  constitution,  means  more  or  less 
than  this,  can  make  no  difference.  The  law  provides  for  the 
taxation  of  credits,  as  defined  by  the  tax  law,  and  no  other. 

8.  Sec.  2734,  which  imposes  the  duty  on  all  persons  to  list 
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^*  all  credits  due  and  owing  them,"  is  to  list  credits  as  defined 
by  sec.  2730.  There  is  no  law  for  the  listing  of  personal  prop- 
erty, except  as  is  provided  in  chapter  2  of  the  tax  law.  Sec. 
2784  applies  to  individuals  only,  or  as  trustee,  etc.,  and  has 
no  application  to  corporations,  merchants,  bankers,  etc.,  and 
the  manner  provided  by  this  section  is  very  different  from 
that  provided  for  the  listing  of  merchants'  stocks  or  banks. 
Sec.  2740  applies  only  to  merchants  as  therein  defined.  They 
are  not  taxed  on  the  capital  invested,  but  upon  the  average 
monthly  value  of  their  stock  of  goods  for  the  year  preceding, 
to  be  ascertained  in  the  manner  therein  prescribed.  The  au- 
ditor cannot  charge  them  with  any  other  amount  than  is  found 
in  this  manner. 

4.  Sees.  2768,  2769,  2760  and  2761  contain  all  the  provis- 
ions of  law  for  the  taxation  of  incorporated  banks,  defines 
what  they  are,  and  the  means  and  mode  of  taxation.  The 
court  cannot  impose  a  duty  on  a  bank  that  is  not  provided 
for  in  these  sections.  The  eight  several  items  of  section  2759, 
which  constitutes  the  statement  a  bank  is  required  to  make, 
ascertain  just  what  of  the  bank  shall  be  charged  for  taxation. 
The  general  assembly  intended  this  as  the  plan  or  scheme  of 
banks  of  this  class  for  taxation.  Changing  in  any  manner 
either  one  of  the  items,  or  striking  it  out,  destroys  the  whole 
scheme,  and  renders  it  impossible  to  carry  out  the  legislative 
intent,  so  that  the  whole  section  must  stand  or  fall  together. 
If  this  scheme,  or  this  means,  is  not  in  accord  with  the  con- 
stitution, then  there  is  no  provision  of  law  whatever  for  the 
taxation  of  this  class  of  banks,  and  the  auditor  has  no  power 
or  right  in  the  matter. 

6.  Sec.  8810  confers  no  legislative  powers  upon  the  audi- 
tor. It  only  authorizes  him  to  make  corrections  of  error  which 
he  discovers;  not  to  correct  errors  of  deficient  or  imperfect 
legislation,  nor  errors  made  by  the  general  assembly.  The 
evident  purpose  of  the  tax  law  was,  as  to  banks,  to  tax  rather 
their  business  than  their  capital,  in  a  manner  similar  to  the 
business  of  merchants.  To  allow  in  its  full  force  the  defined 
meaning  of  the  word  credit,  as  it  exists  in  their  business, 
and  as  applied  to  others.     If  this  is  not  right,  then  an  appeal 
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must  be  made  to  the  general  aasembly,  not  to  the  courts,  or 
±0  the  county  auditor. 

DiGKMAN,  J.  The  main  question  for  our  consideration 
grows  out  of  a  provision  in  section  2769,  of  the  Revised 
Statutes,  which,  it  is  contended,  is  in  contravention  of  the 
constitution  of  this  state.  That  section  is  as  follows:  ^' All 
unincorporated  banks  and  bankers  shall  annually,  between 
the  first  and  second  Mondays  of  May,  make  out  and  return 
to  the  auditor  of  the  proper  county,  under  oath  of  the  owner 
or  principal  officer  or  manager  thereof,  a  statement  setting 
forth :  First, — The  average  amount  of  notes  and  bills  receiv- 
able, discounted  or  purchased  in  the  course  of  business,  by 
such  unincorporated  bank,  banker  or  bankers,  and  considered 
good  and  collectible.  Second, — ^The  average  amount  of  ac- 
counts receivable.  Third, — The  average  amount  of  cash  and 
cash  items  in  possession  or  in  transit.  Fourth, — The  average 
amount  of  all  kinds  of  stocks,  bonds,  including  United  States 
government  bonds,  or  evidences  of  indebtedness,  held  as  an 
investment,  or  in  any  way  representing  assets.  Fifth, — The 
amount  of  real  estate  at  its  assessed  value.  Sixth, — The 
average  amount  of  all  deposits.  Seventh, — The  average 
amount  of  accoimts  payable,  exclusive  of  current  deposit 
accounts.  Eighth, — The  average  amount  of  United  States 
government  and  other  securities  that  are  exempt  from  taxa- 
tion. Niidh, — The  true  value  in  money  of  all  furniture  and 
other  property  not  otherwise  herein  enumerated.  From  the 
aggregate  sum  of  the  first  five  items  above  enumerated,  the 
said  auditor  shall  deduct  the  aggregate  sum  of  the  fifth, 
sixth,  seventh,  and  such  portions  of  the  eighth  items  as  are 
by  law  exempt  from  taxation,  and  the  remainder  thus  ob- 
tained added  to  the  amount  of  item  nine,  shall  be  entered  on 
the  duplicate  of  the  county  in  the  name  of  such  bank,  bank- 
er,  or  bankers,  and  taxes  thereon  shall  be  assessed  and  paid 
the  same  as  provided  for  other  personal  property  assessed 
and  taxed  in  the  same  city,  ward,  or  township."  The  prop- 
osition sought  to  be  established  in  behalf  of  the  plaintiff  in 
error  is,  that  the  part  of  section  2769  which  requires  that 
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county  auditors,  in  levying  taxes,  yearly,  upon  unincorpo- 
rated banks  and  bankers,  shall  deduct  the  aggregate  sum  of 
the  fifth,  sixth  and  seventh  items,  from  the  aggregate  sum  of 
the  first  five  items  of  the  section,  is  repugnant  to  section  3, 
of  article  12,  of  the  constitution,  and  is,  therefore,  void. 

The  real  estate  returned  by  the  defendsmt  in  its  statement 
of  assets,  was  already  taxed  oh  the  duplic£^te  as  real  property, 
and  its  deduction,  at  its  asssessed  value  for  taxation,  cannot 
be  deemed  unauthorized.  The  average  amount  of  the  Uni- 
ted States  government  and  other  securities  exempt  from  tax- 
ation, were  obviously  proper  subjects  of  deduction  from  the 
fourth  item  of  the  bank's  return,  embracing  the  average 
amount  of  all  kinds  of  stocks,  bonds,  including  United  States 
government  bonds,  or  evidences  of  indebtedness,  held  as  an 
investment,  or  in  any  way  representing  assets.  And,  in  our 
judgment,  in  determining  from  the  bank's  return  the  amount 
of  assets  to  be  placed  upon  the  duplicate  for  taxation,  the 
bemk  was  entitied  to  have  deducted  from  the  average  amount 
of  all  its  notes  and  bills  receivable,  discounted  or  purchased, 
and  considered  good  and  collectible,  the  average  amount  of 
all  deposits,  and  the  average  amount  of  accounts  payable, 
exclusive  of  current  deposit  accounts ;  but  the  deduction  of 
the  average  amount  of  such  deposits  and  accounts  payable, 
from  the  average  amount  of  the  bank's  cash  or  cash  items  in 
possession,  may  well  be  held  unallowable  on  constitutional 
grounds. 

By  the  repeated  decisions  of  this  court,  the  second  section 
of  article  12,  of  the  constitution,  furnishes  the  governing 
principle  for  all  laws  levying  taxes  for  general  revenue, 
whether  for  state,  county,  township  or  municipal  pui'poses. 
That  section  provides  as  follows :  "  Laws  shall  be  passed,  tax- 
ing by  a  uniform  rule,  all  moneys,  credits,  investments  in 
bonds,  stocks,  joint  stock  companies,  or  otherwise ;  and  also 
all  real  and  personal  property,  according  to  its  true  value  in 
money ;  but  burying  grounds,  public  school  houses,  houses 
used  exclusively  for  public  worship,  institutions  of  purely  pub- 
lic charity,  public  property  used  exclusively  for  any  public 
purpose,  and  personal  property,  to  an  amount  not  exceeding 
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in  value  two  hundred  dollars,  for  each  individual,  may,  by 
general  laws,  be  exempted  from  taxation ;  but,  all  such  laws 
shall  be  subject  to  alteration  or  repeal ;  and  t^e  value  of  all 
property,  so  exempted,  shall,  from  time  to  time,  be  ascertained 
and  published,  as  may  be  directed  by  law." 

Under  the  comprehensive  requirement  of  this  section,  pro- 
perty of  every  description,  except  the  kinds  specially  ex- 
empted, whether  owned  by  individuals  or  corporations,  is 
made  to  bear  an  equal  and  just  proportion  of  .the  public  bur- 
dens, by  way  of  taxation,  in  return  for  the  protection  and 
advantages  afforded  by  the  government.  The  object  of  the 
section  was  to  devise  a  sjrstem  of  taxation,  that  would  ap- 
proximate to  the  standard  of  perfect  equality  and  uniformity. 
HcDce,  the  provision  requiring  all  property  in  the  state  to 
be  taxed  by  a  uniform  rule,  according  to  its  true  value  in 
money.  It  might,  however,  be  inquired,  what  need  was 
there  of  section  8,  of  article  12,  of  the  constitution,  if  it  was 
not  intended  to  establish  a  rule  as  to  banks  and  bankers  dif- 
ferent from  the  rule  respecting  individuals.  Section  8  reads 
as  follows :  "  The  general  assembly  shall  provide,  by  law, 
for  taxing  the  notes  and  bills  discounted  or  purchased,  mon- 
eys loaned,  and  all  other  property,  effects,  or  dues,  of  every 
description,  (without  deduction),  of  all  banks,  now  existing, 
or  hereafter  created,  and  of  all  bankers,  so  that  all  property 
employed  in  banking,  shall  always  bear  a  burden  of  taxation, 
equal  to  that  imposed  on  the  property  of  individuals."  Bar- 
ring the  two  hundred  dollars  exemption  for  each  individual, 
here  is  a  plain  indication  that,  as  between  banks  and  indi- 
viduals, the  property  of  each  respectively  should  bear  equal 
burdens  of  taxation.  And,  by  section  4,  of  article  18,  of 
the  constitution,  "  The  property  of  corporations,  now  existing 
or  hereafter  created,  shall  forever  be  subject  to  taxation,  the 
same  as  the  property  of  individuals."  It  is  said  in  Eocehange 
Bank  of  Columbus  v.  Hines^  8  Ohio  St.  1,  that  there  was  no 
absolute  necessity  for  section  4,  for  without  it,  section  2,  of 
article  12,  would  have  embraced  existing  and  future  corpo- 
rations. "  It  was  inserted,"  says  Thtjbmak,  J.,  "  out  of 
abundant  caution,  that  there  might  be  no  doubt  either  as  to 
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existing  or  future  ooiporations,  what  would  be  the  rule  of 
taxation.  So,  section  8,  of  article  12,  was  inserted,  that 
there  might  be'no  doubt  how  existing,  as  well  as  future  banks 
and  bankers,  whether  incorporated  or  unincorporated,  were 
to  be  taxed ;  that  there  might  be  no  doubt  what  property  of 
theirs  was  to  be  the  object  of  taxation ;  and  further,  to  de- 
prive them  of  even  the  two  hundred  dollars  exemption,  which 
may  be  permitted  to  individuals  under  section  two.  And 
hence  it  is  that  we  find  in  it  the  words  ^^  without  deduction.'' 
Such  caution  would  naturally  be  induced  by  the  fact,  that 
for  many  years,  the  legislature  had  been  accustomed  to  pass 
acts  for  the  incorporation  of  turnpike,  plankroad,  canal,  and 
probably  railroad  companies,  that  contained  provisions  ex- 
empting them  from  taxation.  Bajktley,  C.  J.,  in  delivering 
the  opinion  of  the  majority  of  the  court  in  the  same  case 
said :  ^'  The  third  section  requires  all  property  employed  in 
banking  to  be  taxed  'without  deduction.'  The  deduction 
here  inhibited  amounts  simply  to  an  express  denial  to  the 
banks  of  the  deduction  allowed  in  the  preceding  section  by 
the  exemption  in  favor  of  individuals,  and  has  reference  to 
it."  But  the  standard  of  equality  and  uniformity  in  taxation 
has  been  established  by  the  constitution,  for  corporations 
and  individuals  alike,  and  excepting  the  special  exemptions 
from  taxation  mentioned  in  the  constitution,  the  rule  for 
taxation  as  to  banks  and  bankers  is  not  different  from  the 
rule  as  to  individuals. 

In  Exchange  Bank  of  ColwmhuB  v.  Bines^  9upra^  it  was  de- 
cided, that  the  tenth  section  of  the  tax  law  of  April  18, 1852, 
which  allowed  individuals  and  certain  corporations,  in  giv- 
ing their  tax  lists,  to  deduct  their  liabilities  from  the  amount 
of  their  moneys  and  credits,  was  repugnant  to  the  constitu- 
tion— ^inasmuch  as  taxes  are  required  to  be  assessed  on  all 
property — and  was  consequently  void ;  and  that  the  consti- 
tution permitted  no  deduction  of  liabilities  from  moneys  and 
credits.  If  the  nineteenth  section  of  the  same  law,  which 
made  it  the  duty  of  every  bank  to  make  out  and  return  an- 
nually for  the  purpose  of  taxation,  to  the  auditor  of  the 
county,  a  written  statement  of  the  average  amount  of  notes 
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and  bills  by  it  discounted  or  purchased,  had  authorized  the 
bank  to  deduct  from  such  amount  the  amount  of  all  legal 
bona  fide  debts  by  it  owing  to  any  person,  company  or  cor- 
poration, for  a  consideration  received,  it  might,  for  the  same 
reason,  have  been  declared  to  be  opposed  to  the  constitution, 
for  it  would  have  permitted  a  deduction  of  the  bank's  liabil- 
ities from  the  amount  of  its  credits,  according  to  the  accepta- 
tion of  that  term  as  then  adopted  by  the  court.  Notes  and 
bills  discounted  or  purchased  by  a  bank  were  then  treated 
as  credits,  and,  in  that  sense,  if  the  bank  had  been  permitted 
to  make  such  deduction  while  individuals  were  not,  it  could 
not  have  been  said  that,  within  the  meaning  of  the  consti- 
tutional provision,  the  property  employed  in  the  bank  bore 
*'a  burden  of  taxation  equal  to  that  imposed  on  the  pro- 
perty of  individuals." 

Section  2,  of  article  12,  in  specifying  the  subjects  of  taxa- 
tion, is  as  applicable  to  banks  and  banking  companies  as  to 
individuals,  and  such  applicability  is  as  broad  in  regard  to 
the  species  of  property  to  be  taxed,  as  in  respect  to  the  rule 
of  taxation  prescribed  by  the  constitution.  The  section  con- 
templates the  taxing  of  the  moneys  and  credits  of  banks  and 
banking  companies,  as  well  as  the  moneys  and  credits  of  in- 
dividuals. Section  8,  of  article  12,  designates  no  form  of 
property,  and  no  kind  of  corporation,  which,  for  the  purpose 
of  taxation,  is  not  comprehended  in  the  preceding  section. 

Recognizing  the  principle  that  credits,  like  all  other  kinds 
of  property  of  banks,  are  to  be  taxed  according  to  the  stand- 
ard fixed  by  the  constitution,  we  come  to  the  consideration 
of  the  question,  what  are  credits  within  the  meaning  of  our 
tax  law  ?  We  do  not  propose  to  review  the  discussion  on 
that  subject  in  JSxchanffe  Bank  of  Columbus  v.  HineB,  Brief 
citations  will  suffice.  Thttbman,  J.,  in  his  concurring  opin- 
ion, says :  '^  Nor  is  it  true  that  in  legal  signification,  or  in 
popular  parlance,  the  term  ^  credits '  means'  what  is  due  to  a 
man  after  deducting  his  liabilities."  Ranney,  J.,  in  his 
dissenting  opinion,  uses  the  language :  '^  Credits  are,  by  the 
constitution,  to  be  taxed,  and  from  the  gross  amount,  each 
individual  is,  by  the  tenth  section  of  the  act  of  April  13. 
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1852,  entitled  to  deduct  his  bona  fide  debts,  and  return  the 
balance.  The  language  of  the  law  may  not  be  strictly  accu- 
rate. The  evident  meaning,  however,  is,  that  debts  may 
"be  deducted  from  the  gross  amount  of  notes,  accounts, 
and  other  choses  in  action,  belonging  to  the  individual.  If 
the  balance  thus  ascertained,  is  not  the  precise  amount  and 
value  of  the  credits  of  the  party  against  the  world,  both  in 
legal  and  popular  sense,  I  confess  myself  unable  to  under- 
stand the  meaning  of  words  or  force  of  language." 

But  more  than  thirty  years  ago,  the  term  received  a  legis- 
lative exposition  which  has  ever  since  remained  undisturbed. 
Much  deference  is  certainly  due  to  legislative  construction — 
if  deliberatively  given — as  to  the  meaning  of  the  language 
used  in  the  constitution,  and  although  it  may  not  be  conclu- 
sive upon  the  judicial  tribunal,  it  is  nevertheless  entitied  to 
great  weight.  In  section  5,  of  the  act  of  April  1, 1856,  (53 
Ohio  L.  52,)  it  was  enacted :  '^  The  term  ^  credits,'  shall  be 
held  to  mean  the  excess  of  the  sum  of  all  legal  claims  and 
demands,  whether  for  money  or  other  valuable  thing,  or  for 
labor  or  service  due  or  to  become  due  to  the  person  liable 
to '  pay  taxes  thereon, when  added  together,  (esti- 
mating every  such  claim  or  demand  at  its  true  value  in 
money,)  over  and  above  the  sum  of  the  legal  bona  fide  debts 
owing  by  such  person."  The  same  provision  is  continued  in 
section  2730  of  the  Revised  Statutes.  This  statutory  defini- 
tion was  the  basis  of  the  decision  in  Payne  y.  Watersonj  37 
Ohio  St.  121 ;  it  also  entered  into  the  decision  in  Insurance 
Company  v.  Oapellar^  38  Ohio  St.  560,  and  until  changed  by 
the  legislature,  we  are  not  inclined  to  say  that  it  should  not 
be  followed.  Acquiescing  in  the  meaning  of  the  term  as  thus 
settled  by  statute,  the  amount  of  the  credits  of  the  defend- 
ant to  be  placed  upon  the  duplicate  for  taxation,  wiU  be  the 
excess  of  all  its  legal  claims  and  demands  over  and  above  its 
bona  fide  debts ;  in  other  words,  its  credits  will  be  estimated 
by  deducting  such  debts  from  its  legal  claims  and  demands. 
What  were  the  legal  claims  and  demands  of  the  defendant 
as  set  forth  in  the  return  made  to  the  county  auditor  ?  They 
are  embraced  in  the  first  item  of  the  bank's  statement,  and 
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are  denominated  the  average  amount  of  all  notes  and  bills 
receivable,  discounted  or  purchased.  From  this  amount  is 
to  be  deducted  the  sum  of  the  legal  bona  fide  debts  owing  by 
the  bank,  which  as  appear  in  its  return,  are  specified  in  the 
sixth  and  seventh  items,  and  include  the  average  amount  of 
all  deposits,  and  the  average  amount  of  accounts  payable, 
exclusive  of  current  deposit  accounts. 

As  regards  general  deposits,  the  relation  of  banker  and 
customer  is  that  of  debtor  and  creditor.  2  Am.  &  Eng.  Enoy. 
of  Law,  93.  A  bank  is  accountable  for  the  deposits  it  re- 
ceives, as  a  debtor,  and  agrees  to  discharge  those  debts  by 
honoring  the  checks  which  the  depositors  shall  from  time 
to  time  draw  on  it.  The  contract  between  the  parties  is 
purely  a  legal  one,  and  has  nothing  of  the  nature  of  a  trust 
in  it.  The  bank  is  not  bound  to  keep  the  money  placed  in» 
its  custody,  or  deal  with  it  as  the  property  of  its  principal, 
but  is,  of  course,  answerable  for  the  amount,  because  it  has 
contracted,  having  received  the  money,  to  repay  to  the  prin- 
cipal, when  demanded,  a  sum  equivalent  to  that  paid  into  its 
hands.  FoUy  v.  HUl,  2  H.  of  L.  Cas.  28 ;  Bank  of  the  Repub- 
lic V.  Millard,  10  Wall.  (U.  S.)  162.  The  average  amount 
of  all  deposits,  and  of  accounts  payable,  returned  by  the  de- 
fendant in  the  sixth  and  seventh  items  of  its  statement, 
should,  therefore,  be  deducted  from  the  average  amount  of 
all  its  notes  and  bills  receivable,  discounted  or  purchased. 

But  this  deduction  should  not  be  made  from  the  average 
amount  of  cash  and  cash  items  in  possession.  Money  or  cash, 
for  the  most  part,  is  regarded  and  treated  as  property  in  pos- 
session, having  intrinsic  value,  and  not  the  mere  evidence  of 
claims  upon  others.  As  property  in  hand,  of  a  tangible 
nature,  distinctive  in  itself,  and  determinable  as  to  value 
without  the  uncertainty  of  mere  choses  in  action,  it  cannot 
be  reduced  or  diminished  on  the  tax  duplicate  by  deducting 
from  it  the  liabilities  of  the  owner — ^whether  individual  or 
corporation — without  an  infringement  of  the  constitutional 
requirement  that  all  property  shall  be  taxed  by  a  uniform 
rule.  And  that  portion  of  section  2759  of  the  Revised  Stat- 
utes, which  directs  the  auditor  to  make  the  enumerated  de- 
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ductions,  so  far  aa  it  includes  in  the  aggregate  from  which 
the  deductions  are  to  be  made,  the  average  amount  of  cash 
and  cash  items  in  possession,  is,  in  our  view,  repugnant  to 
the  constitution  and  void,  but  is  not  otherwise  objectionable 
on  constitutional  grounds. 

The  question  arises,  howeyer,  whether,  if  that  portion  of 
the  section  is  declared  wholly  or  in  part  unconstitutional  and 
void,  it  may  not  result  in  invalidating  the  entire  section.  As 
one  section  of  a  statute  may  be  repugnant  to  the  constitution 
without  rendering  the  whole  act  void,  so,  one  provision  of  a 
section  may  be  invalid  by  reason  of  its  not  conforming  to  the 
constitution,  while  all  the  other  provisions  may  be  subject  to 
no  constitutional  infirmity.  One  part  may  stand,  while  another 
will  fall,  unless  the  two  are  so  connected,  or  dependent  on 
each  other  in  subject-matter,  meaning  or  purpose,  that  the 
good  cannot  remain  without  the  bad.  The  point  is,  not 
whether  the  parts  are  contained  in  the  same  section,  for,  the 
distribution  into  sections  is  purely  artificial;  but  whether 
they  are  essentially  and  inseparably  connected  in  substance 
— ^whether  the  provisions  are  so  interdependent  that  one  can- 
not operate  without  the  other.  As  said  by  Watte,  C.  J.,  in 
Allen  V.  Louisiana^  108  U.  S.  80,  84,  "  the  point  to  be  deter- 
mined is  whether  the  unconstitutional  provisions  are  so 
connected  with  the  general  scope  of  the  law  as  to  make  it 
impossible,  if  they  are  stricken  out,  to  give  effect  to  what 
appears  to  have  been  the  intent  of  the  legislature."  See 
Comrniimwealth  v.  Hitchings^  5  Oray  482 ;  Oommonwealth  v. 
Kimball,  24  Pick  862;  People  v.  Kenney,  96  N.  Y.  294; 
Bobinson  v.  Bidtoell,  22  Cal.  879;  Hagerstovm  v.  DecheH,  82 
Md.  869 ;  Exchange  Bank  of  Columbia *y.  Hine%^  supra;  Bailr 
road  V.  Commissioners,  81  Ohio  St.  888 ;  Chibbons  v.  Catholic 
Institute,  84  Ohio  St.  289 ;  Bowles  v.  StaU,  87  Ohio  St.  85 ; 
Cooley  on  Const.  Lim.  (6th  ed.),  211.  The  several  items 
enumerated  in  section  2759,  are  separate  and  distinct  in  their 
character.  Their  respective  average  amounts  are  obtained 
by  independent  computations,  and  the  full  amount  of  the 
third  item,  when  entered  on  the  duplicate,  could  not  interfere 
with  the  proper  deductions  authorized  to  be  made  from  the 
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others.  There  may  be  an  assessment  of  taxes  at  the  annual 
rate  upon  the  average  amount  of  cash  and  cash  items,  while 
the  amount  of  all  the  other  taxable  assets  of  the  bank  may 
be  easily  obtained  from  its  tax  return,  by  the  method  pre- 
scribed in  the  section,  and  thereupon  placed  on  the  duplicate 
for  taxation.  In  the  face  of  the  constitutional  provision,  that 
laws  shall  be  passed  taxing  by  a  uniform  rule  all  moneys,  it 
could  not  be  assumed  that  the  general  assembly  would  not 
have  required  unincorporated  banks  and  bankers  to  return  in 
the  list  of  their  taxable  property  the  average  amount  of  cash 
and  cash  items,  if  they  had  known  that  the  clause  directing 
the  auditor  to  make  a  deduction  from  the  amount  so  returned, 
was  opposed  to  the  organic  law.  And  furthermore,  the  elim- 
ination of  the  right  to  make  deduction  from  the  average 
amount  of  cash  and  cash  items  in  possession,  would  only  leave 
the  bank  on  a  footing  of  that  equality  with  individuals  contem- 
plated in  the  constitution-— clothed  with  the  right  of  deduct- 
ing the  sum  of  its  legal  bona  fide  debts,  from  the  sum  of  its 
legal  claims  and  demands,  and  of  being  taxed  on  the  excess 
as  credits.  The  fact  that  the  auditor  could  derive  no  au- 
thority under  the  statute  to  make  any  deduction  from  the 
average  amount  of  the  bank's  cash  and  cash  items  in  pos- 
session, would  not  make  it  any  the  less  his  duty  under  other 
provisions  of  the  tax  law,  to  place  upon  the  tax  duplicate  the 
bank's  taxable  property,  nor  affect  the  method  prescribed  by 
law  for  enforcing  the  collection  of  the  taxes  assessed. 

Was  the  auditor  empowered,  under  section  1088,  of  the 
Revised  Statutes,  to  correct  the  error  in  the  amount  of  taxes 
for  the  year  1885,  assessed  against  the  defendant  upon  the 
then  current  duplicate,  so  far  as  it  resulted  from  the  erro- 
neous deduction  from  the  average  amount  of  cash  and  cash 
items  in  possession,  shown  by  the  defendant's  return  of  its 
taxable  property  to  the  auditor  for  taxation  ?  That  section 
provides :  "  The  auditor  shall  from  time  to  time,  correct  all 
errors  which  he  discovers  in  the  tax-list  and  duplicate,  either 
in  the  name  of  the  person  charged  with  taxes  or  assessments, 
the  description  of  lands  or  other  property,  or  when  property 
exempt  from  taxation  has  been  charged  with  tax,  or  in  the 


Digitized  byLjOOQlC 


JANUARY  TERM,  1890.  625 

TruBt  Company  v.  Floyd  et  oL 

amount  of  such  taxes  or  assessments."  It  is  not  claimed 
that  the  return  of  the  defendant  was  false  within  the  mean- 
ing of  the  statute.  On  its  &ce  it  contained  all  the  facts  ne- 
cessary to  making  the  correction.  The  action  of  the  auditor 
was  essentially  clerical,  and  it  only  devolved  upon  him  to 
enter  on  the  duplicate  for  taxation  the  amount  of  cash  re- 
turned in  the  defendant's  own  figures.  The  correction,  we 
think,  was  allowable  under  the  decision  in  Insurance  Com- 
pany  v.  CappeUarj  9upra^  a  case,  in  which,  the  item  of  ^^  re- 
insurance," under  the  head  of  a  legal  bona  fide  debt,  was  er- 
roneously deducted  by  the  auditor  from  the  amount  of  claims 
and  demands  due  the  company. 

For  error  in  holding  that,  the  auditor  was  not  authorized 
by  law  to  enter  upon  the  duplicate  for  taxation,  the  average 
amount  of  cash  and  cash  items  in  possession  returned  by  the 
defendant  for  taxation,  without  deduction  therefrom,  the 
judgments  of  the  circuit  court  and  of  the  court  of  common 
pleas  should  be  reversed,  and  the  cause  remanded  to  the 
court  of  common  pleas  for  the  rendition  of  judgment  against 
the  defendant  for  taxes,  at  the  proper  rate,  for  the  year  1885, 
on  such  average  amount  of  cash  and  cash  items  in  posses- 
sion, without  any  penalty  thereon. 

Jtidffment  nceardingly* 

Williams,  J.,  not  sitting  in  the  case. 


Trust  Company  v,  Floyd  bt  al. 

Ageney-^FeT9<mal  liability  qf  agent^CarporaUoM^Board  qfdireetor»— 
When  may  be  choaen—TVhen  directore  liable  personally  for  obliga- 
Uone  contracted  in  corporate  namet 

1.  A  person  who  contracts  as  agent,  without  having  in  fact  authority  to  do 

so,  is  personally  responsible  to  those,  who,  in  ignorance  of  his  want  of 
authority  contract  with  him,  though  he  acts  in  good  faith,  believing  that 
he  is  invested  with  such  authority. 

2.  This  liability  is  founded  npon  the  implied  promise  of  the  person  so  con- 

tracting as  agent,  that  he  has  authority  to  bind  the  principal;  and  the 
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memsore  of  danuiges,  is  the  loss  sastalned  by  the  other  contracting  party 
by  reason  of  his  not  having  the  valid  contract  which  the  agent  assumed 
to  make. 
8.  The  corporate  powers,  business,  and  property,  of  corporations  formed  for 
profit,  must  be  exercised,  conducted,  and  controlled,  by  a  boaid  of  di- 
rectors, who  cannot  be  chosen  until  ten  per  cent,  of  the  capital  stock 
specified  in  the  articles  of  incorporation  has  been  subscribed.  Persons 
contracting  as  directors,  when  less  than  that  amount  of  stock  has  been 
subscribed,  are  without  authority  to  create  any  corporate  obligation,  and 
become  personally  liable,  though  they  believe  in  good  faith  that  they 
are  contracting  in  behalf  of  a  legally  constituted  coloration,  and  that 
they  have  authority  to  bind  it  by  the  contract. 

(Decided  Oct.  28, 1800.) 

Error  to  the  Circuit  Court  of  Jefferson  county. 

The  original  action  was  commenced  in  the  Court  of  Com- 
mon Pleas  of  Jefferson  county  on  the  8rd  day  of  January, 
1885,  by  The  Farmers*  Co-operative  Trust  Company,  the 
plaintiff  in  error,  against  John  Floyd,  Davidson  S.  Grault,  John 
Medill,  A.  C.  Ault,  and  John  F.  Hartshorn,  who  are  the  de- 
fendants in  error  here,  and  William  M.  Lee,  J.  D.  Whitham, 
Benjamin  Griflfith,  R.  C.  Vance,  S.  N.  Orr,  John  Farris,  John 
Coad,  Nathaniel  Wells  and  Virginius  P.  Duvall. 

Summons  was  duly  served  upon  those,  who  are  defendants 
in  error  in  this  court,  but  no  service  was  obtained  upon  the 
other  defendants  in  the  action  below. 

On  the  8th  of  May,  1885,  the  plaintiff  filed  an  amended 
petition,  which  (omitting  the  caption),  is  as  follows : 
^  ^^  The  said  plaintiff  complains  of  the  said  defendants  and 
says,  that  it  is  a  corporation  duly  organized  under  the  laws 
of,  and  doing  business  in,  the  state  of  Pennsylvania ;  that  the 
said  defendants,  from  the  6th  day  of  May,  1878,  until  the 
11th  day  of  April,  1888,  were  associated  together  in  the  buy- 
ing and  selling  of  wool,  and  doing  a  general  merchandizing 
business  in  wool,  under  the  name  and  style  of  *'The  Wool 
Growers'  Exchange ; "  that  the  places  of  business  of  said  as- 
sociation were  at  SteubenviUe,  Jefferson  county,  Ohio,  and 
the  city  of  Philadelphia,  state  of  Pennsylvania ;  that  in  the 
formation  of  said  association  the  said  defendants,  John  F. 
Hartshorn,  Nathaniel  Wells,  S.  N.  Orr,  Benjamin  Griffith, 
William  M.  Lee,  J.  D.  Whitham,  A.  C.  Ault,  Davidson  S. 
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Grault,  Virginius  P.  Duvall  and  John  Floyd,  undeiix)ok  in 
their  names  as  incorporators  to  organize  a  corporation  for  said 
association  under  the  laws  of  the  state  of  Ohio,  under  the 
name  of  ^^The  Wool  Growers'  Exchange,"  and  did  obtain  a 
pretended  certificate  of  incorporation  from  the  secretary  of 
state  of  the  state  of  Ohio,  for  that  purpose,  but  said  plaintiff 
avers  that  said  defendants,  or  either  of  them,  or  any  person 
for  them  or  on  their  behalf,  never  had  or  procured  said  asso- 
ciation to  be  properly  or  legally  incorporated  under  the  laws 
of  the  state  of  Ohio,  or  of  any  other  state.  Said  plaintiff 
avers  that  said  pretended  incorporators  set  forth  in  their  said 
pretended  certificate,  filed  with  the  secretary  of  state,  that 
the  capital  stock  of  said  organization  shall  be  fifty  thousand 
dollars  ($50,000),  and  yet  the)^  said  pretended  incorporators, 
gave  notice  to  the  pretended  stockholders  to  meet  for  the 
purpose  of  choosing  directors,  when  less  than  $3,000  of  the 
capital  stock  had  been  subscribed,  and  less  than  $2,000  of  the 
capital  stock  paid  in,  and  said  pretended  stockholders,  includ- 
ing said  incorporators,  did  meet  on  the  19th  day  of  June, 
1878,  and  held  an  election  under  said  notice  and  elected  said 
defendants,  William  M.  Lee,  president;  John  Floyd,  vice- 
president;  J.  D.  Whitham,  treasurer;  Benjamin  Griffith, sec- 
retary, and  Davidson  S.  Guult,  R.  C.  Vance,  S.  N.  Orr,  John 
MedUl,  John  Farris  and  John  Coad,  directors  of  said  pretended 
corporation.  Plaintiff  says  that  afterwards,  to  wit :  March 
16, 1881,  the  said  defendant,  A.  C.  Ault,  was  added  to  said 
pretended  board  of  directors. 

Plaintiff  says  that  at  no  time  has  there  been  more  than 
$8,000  of  the  pretended  capital  stock  of  $60,000  of  said  pre- 
tended corporation  subscribed,  nor  more  than  $2,000  paid  in, 
and  that  all  of  said  defendants,  incorporators,  officers  and 
directors,  knew  during  all  the  time  they  conducted  the  busi- 
ness of  said  association,  that  not  more  than  $3,000  of  the 
capital  stock  had  been  subscribed,  and  not  more  than  $2,000 
paid  in.  Said  plaintiff  further  says  that  said  incorporators, 
nor  any  of  them,  nor  any  person  for  them,  gave  any  notice 
by  publication  of  the  opening  of  the  books  of  said  corpora- 
tion for  subscription  to  the  capital  stock ;  neither  were  the 
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books  ordered  opened,  nor  in  fact  opened  for  subscription  to 
the  capital  stock.  Said  plaintiff  further  says  that  from  the 
time  of  the  organization  of  said  pretended  corporation  or  as- 
sociation, until  its  close  by  assignment  on  the  11th  day  of 
April,  1883,  said  defendants  had  control  of  the  affairs  of 
said  association  and  did  a  large  business  in  the  buying  and 
selling  of  wool,  amounting  to  thousands  of  dollars  annually, 
borrowed  large  sums  of  money,  contracting  a  large  indebted- 
ness. Plaintiff  further  says  that  on  or  about  April  1,  1881, 
said  defendants  removed  the  business  of  the  said  association 
to  Philadelphia,  state  of  Pennsylvania,  contrary  to  the  pro- 
visions of  the  pretended  charter  of  said  association.  Plaint- 
iff says  that  between  the  1st  day  of  August  and  the  1st  day 
of  December,  A.  D.  1882,  it  sold  to  said  defendants,  doin^ 
business  under  the  name  of  "  The  Wool  Growers'  Exchange," 
as  aforesaid,  81,840  pounds  of  wool,  which  was  delivered  to 
said  defendants  at  the  cily  of  Philadelphia,  state  of  Penn- 
sylvania, and  that  on  the  8th  day  of  January,  1883,  there 
was  a  balance  due  said  plaintiff  from  said  defendants,  on  ac- 
count of  said  wool  so  sold  and  delivered  to  them,  the  sum 
of  $8,195.  Plaintiff  says  that  the  said  pretended  charter 
obtained  by  said  defendants  was  under  the  act  of  the  gen- 
eral assembly  of  the  state  of  Ohio,  entitled  an  act  supple- 
mentary to  an  act  entitled  an  act  to  provide  for  the  creation 
and  regulation  of  incorporated  companies  in  the  state  of 
Ohio,  passed  May  1, 1862,  passed  April  18, 1867,  as  amended 
April  20,  1874,  as  amended  April  11,  1876,  as  amended 
March  12, 1877,  as  amended  March  28, 1878,  and  that  said 
pretended  charter  sets  forth  the  object  of  said  Association 
as  follows:  "That  we  have  associated  ourselves  together 
for  the  purpose  of  forming  an  organization  to  establish  a 
wool  house  and  handle  wool,  merchandise,  produce,  and  f  ur^ 
nishing  supplies  to  wool  growers  and  others  on  commission 
and  purchase  or  sale,  or  in  such  other  manner  as  will  be  for 
the  best  interest  of  the  stockholders  herein,  and  to  do  a  gen- 
eral commission  business  in  the  articles  above  enumerated, 
and  also  for  the  purpose  of  disseminating  through  bureaus 
or  journals  useful  knowledge  and  information  pertaining  to 
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the  improvement  and  protection  of  wool  growing  interests." 
Plaintiff  says  that  under  said  pretended  charter  and  said  act 
of  the  general  assembly  of  the  state  of  Ohio  under  which 
the  said  pretended  charter  was  obtained,  said  defendants 
had  no  authority  or  power  as  a  corporation  to  buy  or  sell 
wool,  and  that  therefore  all  of  said  acts  of  said  defendants 
in  a  pretended  corporate  capacity  in  the  buying  and  selling 
of  wool,  and  in  the  buying  of  said  wool  from  said  plaintiff 
were  rdtra  vires  and  invalid.  Plaintiff  says  that  said  defend- 
ants on  the  8th  day  of  January,  1888,  through  said  defend- 
ant, J.  D.  Whitham,  their  agent,  executed  and  delivered  to 
plaintiff,  as  evidence  of  said  indebtedness,  a  promissory  note, 
of  which  the  following  is  a  true  copy : 

"  CooHBANTOWN,  Pa.,  Jan.  8, 1888. 

"  March  20th  after  date,  for  value  received,  we  jointly  and 
severally  promise  to  pay  to  The  Farmers'  Co-operative  Trust 
Company,  or  order,  thirty-one  hundred  and  ninety-five  dol- 
lars, with  interest,  and  in  case  of  default  of  payment  at  ma- 
turity, an  additional  five  per  cent,  for  the  collection  of  the 
same.  And  we  jointly  and  severally  empower  any  attorney 
of  record  in  this  commonwealth,  or  elsewhere,  to  appear  for 
us,  or  either  of  us,  and  confess  judgment  against  us,  or  either 
of  us,  for  the  same  and  accrued  interest,  together  with  said 
five  per  cent,  attorney's  fees,  with  costs  of  suit,  release  of 
errors,  and  without  stay  of  execution ;  and  for  value  re- 
ceived we  jointly  and  severally  do  waive  the  right  and  ben- 
efit severally  of  any  law  of  this  or  any  state  eitempting 
property,  real  or  personal,  from  sale,  and  if  levy  is  made  on 
land,  we  do  also  jointly  and  severally  waive  the  right  of  in- 
quisition, and  consent  to  the  condemnation  thereof,  with  full 
liberty  to  sell  the  same  on  fi.  fa.  with  release  of  errois  there- 
on. 

"  J.  D.  Whttham,  Treas. 
«J.  D.  Whttham." 

Plaintiff  further  says  that  no  part  of  said  sum  has  been  paid. 

Plaintiff  says  that  at  the  time  of  the  sale  of  said  wool,  and 
the  acceptance  of  said  promissory  note,  it  had  no  knowledge 
of  the  manner  in  which  said  defendants  were  conducting  said 
Vol.  xlvii. — 84 
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busiuess,  but  relied  upon  all  the  members  of  said  Association, 
jointly  and  severally,  for  the  payment  of  their  said  claim. 
Said  plaintiff  further  says,  that  said  Wool  Growers*  Exchange, 
as  a  corporation  or  association,  is  wholly  insolvent,  having 
no  property  whatever,  out  of  which  it  can  make  its  said  claim, 
and  that  the  debts  against  said  Wool  Growers'  Exchange  are 
more  than  $40,000.  Plaintiff  says  that  at  the  time  of  the 
selling  of  said  wool  and  the  issuing  of  said  promissory  note 
as  aforesaid,  all  of  said  defendants  were  the  active  business 
managers  of  said  association  and  had  full  knowledge  of  the 
failure  of  said  association  as  aforesaid  to  obtain  and  carry  in- 
to effect  a  complete  charter,  and  had  also  full  knowledge  that 
the  buying  or  selling  of  wool  was  beyond  the  scope  and  au- 
thority of  said  pi'etended  corporation  as  aforesaid.  Plaintiff 
avers  that  said  defendants,  J.  D.  Whitham,  R.  C.  Vance,  S.  N. 
Orr  and  A.  C.  Ault,  did  business  under  their  initials  and  that 
plaintiff  does  not  know  and  cannot  ascertain  their  full  name. 
Plaintiff  therefore  says  that  said  defendants  are  jointly  and 
severally  indebted  to  said  plaintiff,  in  the  sum  of  $3,195,  with 
interest  from  the  8th  day  of  January,  A.  D.  1883.  Wherefore 
plaintiff  prays  judgment  against  said  defendants,  and  each  of 
them,  for  said  sum  of  $3,195,  with  interest  upon  the  same 
from  the  8th  day  of  January,  1883,  and  costs  of  suit." 

Hartshorn  made  default ;  the  other  defendants  who  were 
served  with  process,  demurred  generally  to  the  amended  pe- 
tition, and  after  the  demurrers  were  overruled,  filed  a  joint 
answer,  controverting  all  the  allegations  of  the  petition  ex- 
cept the  averment  of  the  plaintiff's  incorporation. 

The  plaintiff,  upon  the  trial,  obtained  a  verdict  for  the  full 
amount  claimed  in  the  petition. 

The  court  overruled  the  motion  filed  by  the  answering  de- 
JEendants  for  a  new  trial,  and  rendered  judgment  against  them 
on  the  verdict,  and  also  rendered  judgment  against  Hartshorn 
on  default,  for  the  same  amount. 

A  bill  of  exceptions  was  duly  taken  by  the  defendants, 
from  which  it  appears,  that  at  the  trial,  the  parties  gave  evi- 
dence tending  to  prove,  on  their  respective  parts,  the  issues 
joined  by  the  pleadings.     To  enable  the  plaintiff  to  recover, 
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under  the  instructions  g^ven  by  the  court  to  the  jury,  it  was 
necessary  for  them  to  find,  that  there  had  not  been  subscribed 
to  the  capital  stock  of  "  The  Wool  Growers'  Exchange,"  an 
amount  equal  to  ten  per  cent,  thereof ;  that  the  plaintiff  was 
ignorant  of  this  defect  in  the  incorporation ;  and,  that  the 
defendants  themselves,  or  through  an  agent  appointed  by 
them,  actually  participated  in  the  transaction  with  the  plaint- 
iff, set  forth  in  the  petition. 

The  burden  of  establishing  these  facts,  the  jury  were  in- 
structed, was  on  the  plaintiff. 

The  defendants  requested  that  certain  instructions  be  given 
to  the  jury,  which,  together  with  the  action  of  the  court  with 
respect  to  them,  are  set  out  in  the  bill  of  exceptions,  as  fol- 
lows.: 

^'  I  am  requested  by  counsel  to  charge  the  following  prop- 
ositions : 

^^  Proposition  I.  If  the  said  Medill,  Floyd,  Ault  and  Gault, 
who  have  filed  a  joint  answer  herein,  under  all  the  circum- 
stances of  the  case,  without  negligence  on  their  part,  believed, 
and  had  a  good  right  to  believe,  that  the  condition  as  to 
the  subscription  of  |l5,000  of  the  capital  stock  of  The  Wool 
Growers'  Exchange,  had  been  complied  with  prior  to  the  elec- 
tion of  officers,  then  they  are  not  liable  to  plaintiff,  if  the  ar- 
ticles of  incorporation  were  duly  filed  with  the  secretary  of 
the  state  of  Ohio,  and  said  Wool  Growers'  Exchange  did 
proceed  to  carry  on,  and  did  carry  on  the  business  for  which 
they  were  incorporated." 

This,  gentlemen,  I  refuse  to  charge — mere  belief  is  not 
sufficient. 

I  am  also  requested  by  defendants  to  charge  as  follows : 

^^  Proposition  II.  If  you  are  satisfied,  from  the  evidence 
in  this  case,  that  the  defendants  answering  in  this  case,  know- 
ingly and  with  the  design  to  defraud  the  public  generally, 
combined  together  and  held  forth  false  and  deceptive  colors, 
and  did  acts  which  are  wrong  and  have  thereby  injured  the 
plaintiff,  they  must  make  him  whole  by  responding  to  the 
full  extent  of  that  injury,  and  the  act  of  incorporation  in 
such  case,  when  the  same  is  defective,  and  the  organization 
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thereunder  was  effected  without  the  requisite  amount  of 
rfitock  subscribed,  will  not  protect  the  defendants  from  such 
liability.  But  if,  on  the  contrary,  you  are  satisfied  from  the 
evidence  that  the  said  defendants,  in  good  faith  and  without 
negligence,  proceeded  to  the  organization  of  the  corporation 
and  thereafter  carried  on  business  as  a  corporation  in  good 
faith,  believing  and  having  cause  to  believe  that  the  requisite 
amount  of  stock  had  been  subscribed,  and  that  the  corpora- 
tion was  otherwise  regularly  organized,  then,  and  in  such 
case,  the  act  of  incorporation  will  protect  them  from  personal 
liability  in  this  action  to  the  plaintiff,  although  in  fact  it 
should  now  turn  out  that  the  organization  was  effected  when 
less  than  the  requisite  amount  of  stock  had  been  subscribed.'' 

"  This  I  refuse.  Actual  fraud  on  the  part  of  the  defend- 
ants is  not  essential  to  the  case  of  the  plaintiff,  nor  will  good 
faith  and  sincere  belief  alone  afford  a  shield." 

The  defendants  excepted  to  the  refusal  of  the  court  to  in- 
struct the  jury  as  requested  by  them,  and  also  excepted  gen- 
erally to  the  charge  given ;  and  those  of  them,  against  whom 
judgment  was  rendered,  (except  Hartshorn,  who,  refusing 
to  join  as  a  plaintiff  in  error,  was  madd  a  pai*ty  defendant,) 
prosecuted  error  to  the  circuit  court,  where  the  judgment 
was  reversed,  upon  the  following  grounds  as  stated  in  the 
journal  entry : 

"  First — The  court  of  common  pleas  erred  in  overruling 
the  separate  demurrers  of  plaintiffs  in  error  to  the  amended 
petition  of  defendant  in  error.  The  Farmers'  Co-operative 
Trust  Company. 

''  Second. — The  court  of  common  pleas  erred  in  refusing 
to  give  the  propositions  numbered  one  and  two  of  the  requests 
of  the  plaintifiBs  in  error  to  the  juiy  as  requested  by  plaintiffs 
in  error,  and  in  the  charge  as  given  by  the  court  to  the  jury 
so  far  as  inconsistent  with  said  requests." 

It  is  sought  by  the  present  proceeding  in  error,  to  reverse 
the  judgment  of  the  circuit  court,  and  have  that  of  the  com- 
mon pleas  affirmed. 

John  M.  Cook,  Ustep  ^  Ustep^  and  A,  H.  Batting  for  plaint- 
iff in  error. 
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1.  The  claim  of  plaintiff  in  error  is  that  the  subscribing  of 
the  ten  per  cent,  of  the  capital  stock  was  a  condition  prece- 
dent to  the  commencement  of  the  business  by  the  association, 
and  that  if  ten  per  cent,  was  not  subscribed,  these  parties, 
defendants  in  error,  who  conducted  the  business,  made  them- 
selves individually  responsible  for  all  liabilities  incurred,  and 
that  the  question  of  fraud  had  nothing  to  do  with  it ;  that  if 
ten  per  cent,  was  not  subscribed  before  directors  and  officei-s 
were  elected,  it  was  the  duty  of  defendants  in  error  to  have 
known  it,  and  their  simple  belief  could  not  effect  the  matter. 
If  there  was  a  corporation  by  the  issuing  of  the  certificate,  it 
was  a  lifeless  thing  until  the  ten  per  cent,  was  subscribed. 
Sections  10  and  44,  Act  of  March  21, 1851 ;  Swan  &  Critch- 
field,  168;  MediU  v.  CoUier,  et  al.  16  Ohio  St.  699;  Bank  v. 
Sally  85  Ohio  St.  158 ;  Navigation  Company  v.  JEagle^  29  Ohio 
St.  288. 

2.  That  it  was  necssary  to  have  ten  per  cent,  capital  stock, 
bonafide^  subscribed,  seems  to  us  to  be  settled  in  Ohio.  Chamr 
berlain  v.  Bailroad  Company ^  15  Ohio  St.  225;  Railroad  Comr 
pany  v.  Smith,  15  Ohio  St.  828 ;  Swan  &  Critchfield  Statutes, 
vol.  1,  page  276,  sections  5,  6  and  9 ;  Jewett  v.  Railroad  Comr 
pany^  84  Ohio  St.  601 ;  Powers  v.  Railroad  Company ^  83  Ohio 
St.  429;  Fay  et  al.  v.  Noble  et  al.,  7  Cush.  194;  Fuller  v. 
JJwe,  67  N.  Y.  28 ;  Coppin  v.  Greenlee,  88  Ohio  St.  279,  280. 

3.  Directors  and  Managers  of  a  corporation  are  agents,  and 
governed  by  the  rules  of  law  respecting  agency.  Thompson 
on  Liability  of  OfiScers  and  Agents  of  Corporations,  sections 
77,  78  and  79,  and  351,  852, 858, 895  and  401 ;  Field  on  Cor- 
porations, sections  156  and  178 ;  also  79,  80  and  81 ;  Story 
on  Agency,  section  264. 

4.  When  can  a  corporation  commence  business  ?  Mora  wetz. 
Vol.  1,  section  29-67,  187  and  408,  and  vol.  2,  section  788. 

5.  These  directors  had  no  authority  to  act  for  the  corpora- 
tion. Morawetz,  section  688 ;  they  were  not  officers  (2e/acfo. 
Morawetz,  vol.  2,  section  640. 

6.  If  the  corporation  or  its  agents  would  be  estopped  from 
denying  its  or  their  authority,  yet  there  is  nothing  to  estop 
plaintiff  in  error  from  claiming  that  defendant  in  error  had 
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no  principal  behind  them.  The  law  provides  that  directors 
shall  not  be  elected  until  ten  per  cent,  of  the  capital  stock  is 
subscribed.  Hence  the  attempt  to  elect  officers  was  void,  not 
voidable,  and  all  acts  of  the  agents  were  equally  void.  Mo- 
rawetz,  vol.  2,  sections  654,  655,  656,  657,  658,  659  and  661. 

7.  It  is  the  settled  law  of  corporations  in  other  states,  that 
the  subscription  of  the  amount  of  the  capital  stock  required 
by  the  charter,  must  be  made  before  any  calls  can  be  made 
upon  the  stock  for  the  general  purposes  of  the  corporation, 
or  before  the  corporation  commences  business.  This  is  ab- 
solutely a  condition  precedent.  Cases  cited  supra.  Also 
Salem  Mill  Dam  Company  v.  BopeB^  6  Pick.  23 ;  9  Pick.  187 ; 
Stoneham  Branch  R.  R.  Co.  v.  Gould,  2  Gray,  277 ;  Redfield 
on  Railways,  section  18  on  pages  1  and  2  and  notes. 

8.  The  plea  of  de  facto  corporation  almost  always  implies 
the  doctrine  of  estoppel.  These  parties,  to  shield  themselves, 
are  seeking  to  get  behind  a  charter  which  they  procured  and 
then  violated.  A  stranger  contracting  with  t^e  corporation 
might  plead  it  was  a  de  facto  corporation,  but  these  parties 
are  estopped  from  taking  advantage  of  their  own  wrong.  It 
would  be  a  fraud  to  permit  them  to  do  so.  LawUr  et  al.  v.  Wal- 
ker et  al.,  18  Ohio,  156  and  157 ;  Bartholomew  v.  Bently  et  al., 
1  Ohio  St.  87 ;  Straus  ^  Bro  v.  Insurance  Company,  5  Ohio 
St.  60 ;  Bank  of  Chillicothe  v.  Swain,  8  Ohio,  287 ;  Kaiser  v. 
Savings  Bank,  41  American,  85;  Railroad  Co.  v.  Stout,  26 
Ohio  St.  241. 

9.  If  defendants  in  error  did  not  know  that  the  ten  per 
cent,  of  the  capital  stock  was  not  subscribed,  they  might  have 
known ;  it  was  their  business  to  know,  hence  they  are  respon- 
sible. Scale  V.  Bank^  20  Law  Bulletin,  50 ;  Cole  v.  Cassidy, 
138  Mass.  437 ;  JeweU  v.  Railway,  84  Ohio  St.  601,  supra; 
Bray  v.  FarweU,  81  N.  Y.  600 ;  Morawetz,  vol.  1,  sections 
408,  410,  57, 137,  140  ;  Vol.  2,  sections  788,  828;  Chamber- 
lain V.  Railway,  15  Ohio  St.  225,  supra ;  Revised  Statutes, 
8235 ;   Coppin  v.  Qreenless,  38  Ohio  St.  279  and  280. 

10.  The  powers  of  a  corporation  after  it  receives  its  certifi- 
cate, fall  into  two  classes,  such  as  may  be  exercised  before, 
and  such  as  cannot  be  until  .after  the  election  of  directors. 
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Powers  V.  Railway  Co.^  33  Ohio  St.  432;  Railway  Co.  v. 
Smith,  15  Ohio  St.  328. 

11.  Persons  who  carry  on  the  business  of  a  corporation  be- 
fore it  is  legally  authorized  to  transact  business,  are  person- 
ally liable  for  debts  contracted  by  them.  MediU  v.  Collier^ 
16  Ohio  St.  599,  supra ;  Kcdser  v.  Lawrence  Savings  Bankj 
41  American,  85. 

12.  There  being  in  law  no  corporation  authorized  to  trans- 
act business,  there  is  no  principal,  and  the  agent  is  personally 
bound  on  the  general  doctrine  of  agency.  Story  on  Agency, 
section  264 ;  Angell  &  Ames  on  Corporations,  section  803. 

13.  The  doctrine  of  estoppel  has  no  application  to  ^  case 
like  this.  It  is  not  a  case  where  one  has  dealt  with  a  corpo- 
ration, and  received  its  property  or  money,  and  then  refused 
to  pay  because  it  was  not  legally  incorporated.  Lucas  v. 
Savings  Institute^  22  Ohio  St.  389 ;  Q-oodwin  et  ai.  v.  J^an«, 
18  Ohio  St.  150  and  168 ;  Warner  v.  Oollender  et  al.,  20  Ohio 
St.  197 ;  Newburg  Petroleum  Co.  v.  Weare  et  al,  27  Ohio  St. 
354 ;  Callender  et  al.  v.  Railway  Oo.y  11  Ohio  St.  526 ;  Mora- 
wetz  on  Corporations,  sections  743,  781  and  631 ;  22  N.  Y. 
494 ;  Hays  v.  Qcdion  G-as  Light  Co.,  29  Ohio  St.  330  and 
840 ;  Morawetz,  vol.  2,  610  and  923 ;  Thomas  v.  Railroad  Co., 
101  United  States,  71. 

W.  P.  Hays  and  J.  F.  Baton,  for  defendants  in  error. 

1.  We  claim  that  before  the  defendants  can  be  held  respon- 
sible, they  must  have  been  guilly  of  fraud.  9  W.  Va.  580  ; 
Bartholomew  v.  Bently,  15  Ohio,  659 ;  Thompson  on  Liability 
of  Officers,  401;  12  Gray,  Mass.  203;  Taylor  on  Corpora- 
tions,  section  623 ;  Spearing's  Appeal,  71  Penn.  11 ;  38  Ohio 
St.  270. 

2.  And  we  contend  that  the  subscription  of  ten  per  cent, 
stock,  is  not  a  prerequisite  to  corporate  existence  or  to  the 
right  to  carry  on  business.  State  ex  reh  Pugh  v.  Robinson 
et  al,  12  O.  L.  Bulletin,  269;  Eaton  v.  Aspinwall,  19  N.  Y. 
119 ;  Bank  v.  Hall,  35  Ohio  St.  159. 

3.  The  Wool-Growers'  Exchange,  having  assumed,  by  en- 
tering into   the   contract  with   plaintiff,  to  have  requisite 
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power,  and  plaintiff  having  dealt  with  the  corporation  as  a 
corporation,  both  parties  are  estopped  to  deny  it.  St<mt  v. 
FuUck,  Central  Reporter  No.  5,  page  885  ;  2  Blackford  Ind. 
867;  Worcester  Med,  Inst.  v.  Harding,  11  Cush.  285;  31 
Ind.  268;  6  N.  H.  164 ;  27  Ohio  St.  848;  Taylor  on  Cor-  " 
porations,  section  789;  AngeU  &  Ames  on  Corporations, 
section  685;   Whitney  v.  Wyman,  101  U.  S.  892. 

4.  Defendants  contend  also  that  they  are  protected  in  the 
absence  of  fraud  from  the  debts  of  the  corporation,  because 
it,  The  Wool-Growers'  Exchange,  was  a  de  facto  corporation. 
48  Ohio  St.  481 ;  88  Ohio  St.  269. 

5.  We  claim  that  the  authorities  teach  that  there  are  only 
four  classes  of  cases  where  corporate  officers  can  be  liable 
for  the  debts  of  the  corporation,  where  injury  results : 
1.  Where  their  acts  are  malum  in  se ;  2.  Where  their  acts 
are  prohibited  by  law ;  8.  Where  the  statute  under  which 
the  corporation  is  organized,  provides  for  a  liability  against 
the  officers ;  4.  Where  their  acts  are  fraudulent.  Medill  v. 
Collier  etal.,  16  Ohio  St.  599;  Angell  &  Ames  on  Corpora- 
tions, 591,  595,  596,  599,  605,  606  and  607;  Whitney  v.  Wy- 
many  101  U.  S.  392 ;  Humphreys  v.  Mooney,  5  Colo.  288 ; 
Stoiit  et  al.  V.  Fvliek  et  al..  Central  Reporter  No.  5,  888 ; 
O-artside  Coal  Co,  v.  Maxwell,  The  Reporter,  vol.  19,  page 
106. 

Williams,  J.  The  circuit  court,  it  appears  from  the  record, 
reversed  the  judgment  of  the  court  of  common  pleas,  because 
of  alleged  errors  in  overruling  the  demuiTers  to  the  amended 
petition,  and  refusing  the  instructions  which  the  defendants 
requested  to  be  given  to  the  jury.  It  sufficiently  appears 
from  the  petition,  that  in  1878,  the  defendants  attempted  to 
form,  under  the  laws  of  this  state,  a  corporation  called  ^*  The 
Wool  Growers'  Exchange,"  for  the  purpose,  as  declared  in 
the  articles  of  incorporation,  of  dealing  in  "  wool,  merchan- 
dise, produce,  and  furnishing  supplies  to  wool  growers  and 
others,  on  commission,  and  purchase  or  sale,  and  to  do  a  gen- 
eral commission  business  in  the  articles  above  enumerated ; 
and,  also  for  the  purpose  of  disseminating,  through  bureaus 
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or  journals,  useful  knowledge  and  information  pertaining  to 
the  improvement  and  protection  of  wool  growing  interests." 
The  amount  of  the  capital  stock  was  fixed  at  fifty  thousand 
dollars,  in  shares  of  ten  dollars  each.  When  less  than  three 
thousand  dollars  of  stock  had  been  subscribed,  and  less  than 
two  thousand  dollars  paid  in,  an  election  was  held  by  the  de- 
fendants and  others,  at  which  the  defendants  were  chosen  as 
directors  of  the  concern.  These  directors  organized,  by  se- 
lecting from  their  number,  the  customary  officers  of  a  corpo- 
ration. Thereafter,  in  1882,  while  the  defendants  against 
whom  the  judgment  in  the  case  was  rendered,  were  acting 
as  such  directors,  controlling  and  managing  the  business  of 
"  The  Wool  Growers'  Exchange,"  wool  was  purchased  in  its 
name,  from  the  plaintiff,  to  the  amount  averred  in  the  peti- 
tion; and  the  balance  of  $8,195  of  the  purchase-price,  for 
which,  with  interest,  the  plaintiff  recovered  judgment,  re- 
mains unpaid.  The  defendants  had  knowledge  that  ten  per 
cent,  of  the  stock  of  the  corporation  had  not  been,  and  never 
was  subscribed  or  paid  in,  but  the  plaintiff  was  ignorant  of 
that  fact.  There  is  no  allegation  in  the  petition  that  the  de- 
fendants were  actuated  by  any  fraudulent  purpose,  or  had 
any  design  to  cheat  or  defraud  the  plaintiff.  Without  such 
purpose  or  design,  it  is  claimed,  that  the  defendants  could 
not  be  made  liable,  and  therefore  the  lack  of  such  averment 
is  a  fatal  defect  in  the  petition.  Whether  it  be  so,  or  not,  is 
the  question  raised  by  the  demurrers.  The  instructions  re- 
fused, present  a  question  somewhat  different  in  form,  though 
much  of  the  same  nature,  which  is,  whether  a  personal  liabil- 
ity was  incurred  by  the  defendants,  if,  in  the  transaction  with 
the  plaintiff,  they  acted  in  good  faith,  believing  that  the  re- 
quisite amount  of  stock  to  authorize  the  organization  of  the 
corporation  had  been  subscribed. 

Upon  both  questions,  the  circuit  court  held  with  the  de- 
fendants, and  if  its  holding  upon  either  was  correct,  its  judg- 
ment must  be  affirmed. 

A  somewhat  extended  examination  has  satisfied  us,  how- 
ever, that  upon  neither,  is  the  decision  in  harmony  with  the 
great  weight  of  authority.     The  courts  of  this  country,  and 
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of  England,  with  few  exceptions,  adhere  to  the  doctrine  so 
clearly  laid  down  by  Mr.  Justice  Stoby  in  his  commentaries 
on  the  Law  of  agency,  where  it  is  said :  "  wherever  a  party 
undertakes  to  do  any  act,  as  the  agent  of  another,  if  he  does 
not  possess  any  authority  from  the  principal  therefor,  or  if 
he  exceeds  the  authority  delegated  to  him,  he  wUl  be  person- 
ally responsible  therefor  to  the  person  with  whom  he  is  deal- 
ing for  or  on  account  of  his  principal.  There  can  be  no  doubt, 
that  this  is,  and  ought  to  be,  the  rule  of  law  in  the  case  of  a 
fraudulent  representation  made  by  the  agents  that  he  has  due 
authority  to  act  for  the  principal ;  for  it  is  an  intentional  de- 
ceit. The  same  rule  may  justly  apply,  where  the  agent  has 
no  such  authority,  and  he  knows  it,  and  he  nevertheless  un- 
dertakes to  act  for  the  principal,  although  he  intends  no  fraud. 
But  another  case  may  be  put,  which  may  seem  to  admit  of 
more  doubt ;  and  that  is,  where  the  party  undertakes  to  act, 
as  an  agent,  for  the  principal,  bona  fide^  believing  that  he  has 
due  authority ;  but,  in  point  of  fact,  he  has  no  authority,  and, 
therefore,  he  acts  under  an  innocent  mistake.  In  this  last  case, 
however,  the  agent  is  held  by  law  to  be  equally  as  responsi- 
ble, as  he  is  in  the  two  former  cases,  although  he  is  guilty  of 
no  intentional  fraud  or  moral  turpitude.  This  whole  doctrine 
proceeds  upon  a  plain  principle  of  justice;  for  every  person, 
so  acting  for  another,  by  a  natural,  if  nol  by  a  necessary,  im- 
plication, holds  himself  out,  as  having  competent  authority 
to  do  the  act ;  and  he  thereby  draws  the  other  party  into  a 

reciprocal  engagement If  he  has  no  such  authority, 

and  acts  b(ma  fidsy  still  he  does  a  wrong  to  the  other  party; 
and  if  that  wrong  produces  an  injury  to  the  latter,  owing  to 
his  confidence  in  the  truth  of  an  express  or  implied  assertion 
of  authority  by  the  agent,  it  is  perfectly  just,  that  he  who 
makes  such  an  assertion,  should  be  personally  responsible  for 
the  consequences,  rather  than  that  the  injury  should  be  borne 
by  the  other  party,  who  has  been  misled  by  it.  Indeed,  it 
is  a  plain  principle  of  equity,  as  well  as  of  law,  that  where 
one  of  two  innocent  persons  must  sulFer  a  loss,  he  ought  to 
bear  it,  who  has  been  the  sole  means  of  producing  it,  by  in- 
ducing the  other  to  place  a  false  confidence  in  his  acts,  and 
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to  repose  upon  the  truth  of  his  statements."  Story  on  Agency, 
section  264.  In  the  note  to  this  section,  many  cases  which 
sustain  the  text  are  cited.  And  in  the  notes  to  Thompson  v. 
Davenport^  in  Smith's  Leading  Cases,  vol.  2,  pt.  1,  commenc- 
ing on  page  408  of  the  eighth  edition,  a  number  of  cases  on 
the  same  subject  are  collected.  In  addition  to  those,  others 
might  be  referred  to,  among  them  the  following :  Walker  v. 
The  Bank  of  the  State  of  New  York,  9  N.  Y.  682 ;  White 
V.  Madison,  26  N.  Y.  117 ;   Weave  v.  Gore,  44  N.  H.  196. 

In  the  last  case  cited  above,  it  is  held,  that ''  although  no 
fraud  or  wrongful  motive  can  be  imputed  to  the  agent,  still 
his  act  is  an  affirmation  that  he  has  authority  to  make  the 
contract,  and  he  may  justly  be  held  responsible  for  the  truth 
of  it;  and  it  is  no  more  than  reasonable  that  he  should  suf- 
fer the  consequences  of  hiq  mistake,  rather  than  the  party 
who  is  misled  by  it,  because,  before  holding  himself  out  as 
such  agent,  it  is  his  duty  to  ascertain  whether  his  claim  so 
to  act  is  well  founded  or  not;  and  he  surely  cannot  be 
heard  complain  that  others  have  confided  in  his  assertion  of 
authority,  and  upon  the  strength  of  it  have  entered  into  re- 
ciprocal engagements  with  him.  Even  if  wholly  innocent 
of  any  wrongful  purpose,  his  case  falls  within  the  familiar 
principle,  that  when  one  of  two  innocent  persons  must  suffer  a 
loss,  it  ought  to  be  borne  by  him  who  has  been  the  means  of 
causing  it,  by  inducing  the  other  to  confide  in  the  truth  of 
his  representations." 

While,  however,  the  authorities  generally  agree  that 
a  person,  who,  without  having  in  fact  authority  to  make  a 
contract  as  agent,  yet  does  so  under  the  bona  fide  belief  that 
such  authority  is  vested  in  him,  is  nevertheless  personally 
reponsible  to  those  who* contract  with  him  in  ignorance  of 
his  want  of  authority,  a  diversity  of  opinion  is  found  in  the 
cases  in  regard  to  the  exact  nature  of  the  liability,  and  the  char- 
acter of  the  action  by  which  it  may  be  enforced.  In  Jenkins 
V.  JSutcheson,  18  Ad.  &  £.  746,  it  is  intimated  by  Eblb,  J.,  that 
an  action  of  deceit  would  lie  in  such  cases,  notwithstanding  the 
good  faith  of  the  agent,  and  some  authorities  may  be  found 
to  that  effect.    Another  class  of  cases  hold  that  the  liability 
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is  upon  the  contract ;  but,  it  is  believed  that  whether  the 
agent  is  so  liable,  depends  upon  the  intention  of  the  parties 
as  discovered  from  the  contract  itself ;  and  on  this  question, 
the  form  of  the  agreement,  and  the  mode  of  signature  may 
/  be  quite  conclusive.  The  rule,  on  this  subject,  as  stated  in 
Story  on  Agency,  is,  that  an  agent  cannot  be  sued  on  the 
very  instrument  itself,  as  a  contracting  party,  unless  there  be 
apt  words  to  charge  him.  Section  264a.  Still  another  class 
of  cases  establish  the  rule,  which  we  are  inclined  to  adopt, 
that  in  cases  like  the  one  we  are  considering,  the  agent  is 
liable  upon  his  implied  promise  that  he  possesses  the  author- 
ity he  assumes  to  have.  Smith's  Leading  Cases,  vol.  2,  pt. 
1,  408,  (eighth  ed.,)  and  cases  there  cited.  Lewis  v.  Nichol- 
son, 88  Eng.  C.  L.  512. 

In  White  v.  Madison,  supra,  in  fb  learned  opinion  it  is  held, 
that  the  liability  of  the  agent  in  such  cases,  rests  upon  the 
ground  that  he  warrants  his  authority,  and  not  that  the  con- 
tract is  to  be  deemed  his  own. . 

Bartholomew  v.  Bendy,  15  Ohio  669,  is  referred  to,  as  es- 
tablishing, both  that  the  liability  of  the  agent  in  cases  of 
this  kind,is  founded  on  fraud,  and,  that  the  petition  should 
charge  a  fraudulent  intent  in  direct  terms.  That  was  an 
action  in  case,  for  deceit,  under  the  practice  which  pre- 
vailed before  the  adoption  of  the  code  of  civil  procedure. 
The  questions  arising  upon  the  demurrer, related  to  the  form 
of  the  remedy,  and  the  sufficiency  of  the  declaration  in  such 
an  action.  They  are  stated  by  BntOHARD,  J.,  to  be: 
"  First — Can  a  special  action  on  the  case  for  fraud,  which 
has^esulted  in  damage  of  the  plaintifb,  be  maintained  in  a 
case  like  this,  upon  sufficient  declaration  ?  Second — Is  this 
declaration  good  upon  demurrer?"  The  court  answers  the 
first  question  in  the  affirmative,  and  in  speaking  of  the  dec- 
laration says :  "  The  objection  taken  by  counsel  is  a  want 
of  certainty.  The  action  is  founded  on  a  fraudulent  com- 
bination, and  for  holding  out  false  colors  at  the  commence- 
ment of  the  banking  operations,  and  at  various  subsequent 
periods.  The  only  direct  cliarge  of  a  fraudulent  intention 
is  in  the  withdrawal  of  the  funds,  and  this,  for  aught  that 
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appears,  may  have  been  long  since  the  bilk  in  plaintiff's  hands 

were  issued It  is  thought  that  the  averment  of  a 

fraudulent  design  should  have  been  made  in  positive  terms, 
as  to  each  specific  act  relied  upon  to  sustain  the  action." 
Under  the  practice  then  in  force,  pleadings  were  subject  to 
demurrer,  unless  they  were  appropriate  in  their  form  and 
allegations  to  the  particular  action  pursued ;  and  we  do  not 
understand  it  to  be  there  decided,  that  no  other  action  could 
be  maintained  on  the  facts  of  that  case.  A  different  action 
was  maintained  in  Medill  v.  Collier^  16  Ohio  St.  599,  which, 
so  far  as  the  grounds  upon  which  the  liability  of  the  bank 
directors  was  placed,  is  not  greatly  dissimilar  to  the  case  be- 
fore us. 

Under  our  present  system  of  pleading,  it  is  ;iot  important 
what  was  formerly  the  most  appropriate  remedy.  Upon  the 
facts  stated  in  the  petition,  the  law,  we  think,  implied  a 
promise  on  the  part  of  the  defendants,  that  in  making  the 
contract  with  the  plaintiff,  they  had  authority  to  bind  the 
corporation  they  assumed  to  represent;  and  if  they  had  not, 
they  are  answerable  for  the  consequences.  That  they  were 
without  such  authority  seems  clear.  It  was  held  by  this  court 
in  Bartholomew  v.  Bently^  1  Ohio  St.  87,  that  while  mere 
irregularities  in  organizing  a  corporation  would  not  sub- 
ject  the  officers  to  private  liability,  to  protect  them  from  such 
liability,  the  provisions  of  the  act  of  incorporation  must  be 
substantially  pursued.  By  our  statutes,  under  which  the 
proceedings  were  taken  for  the  formation  of  the  corporation 
referred  to  in  the  petition,  the  corporate  powers,  business, 
and  property  of  corporations  formed  for  profit,  must  be  ex- 
ercised, conducted,  and  controlled  by  a  board  of  directors,  all 
of  whom  must  be  stockholders;  the  articles  of  association 
must  state  the  amount  of  the  capital  stock,  and  the  number 
of  shares  into  which  it  is  divided ;  and  at  least  ten  per  cent, 
of  that  amount  must  be  subscribed,  before  directors  can  be 
chosen.  So  that,  the  subscription  of  the  necessary  amount 
of  the  capital  stock  to  authorize  the  election  of  directors,  is 
not  only  a  matter  of  substance,  but  is  essential  to  the  organ- 
ization of  the  corporation,  and  necessary  to  the  titmsaction 
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of  business  by  it.  It  is  the  security  which  the  law  requires 
shall  be  provided,  before  the  corporation  enters  upon  its 
business,  for  the  protection  of  those  who  may  deal  with  it. 
The  statutory  liability  of  the  stock  subscribers,  is  an  addi- 
tional security.  In  the  effort  to  form  the  corporation  in 
question,  neither  of  these  securities  was  provided.  Coun- 
sel contend,  that  it  is,  nevertheless,  a  corporation  de  facto^ 
and  estopped  to  deny  its  liability  to  the  plaintiff.  If  it 
were,  it  is  not  readily  perceived  how  this  would  aid  the 
defendants.  Until  there  were  stock  subscriptions  to  an 
amount  warranting  the  organization,  the  subscribers  could 
not  be  compelled  to  pay  beyond  the  sum  required  at  the 
time  of  the  subscription ;  nor  would  the  statutory  liability 
attach,  unless  there  were  some  ground  of  estoppel,  not  ap- 
pearing in  this  case.  The  implied  undertaking  of  the  de- 
fendants, was,  that  they  represented  a  corporation  with  the 
capital  stock  required  by  law ;  while  the  one  to  which  they 
insist  the  plaintiff  shall  be  compelled  to  resort,  was,  if  a  (2e 
facto  corporation,  so  only  in  name,  without  substance  or  ca- 
pacity ;  and  if  the  doctrine  of  estoppel  could  be  brought  to 
the  aid  of  the  plaintiff  against  it,  the  defendants  are  not  in  a 
position  to  require  a  resort  to  that  remedy,  to  relieve  them 
from  the  liability  they  have  incurred. 

The  case  appears  to  have  proceeded  in  the  trial  court,  upon 
the  theory,  that  if  the  defendants  were  liable  at  all,  the 
amount  which  the  plaintiff  was  entitied  to  recover,  was  the 
balance  due  on  the  contract.  This  was  not  necessarily  the 
measure  of  recovery.  As  we  have  already  seen,  the  action 
in  such  cases  is  not  founded  on  the  contract  made  for  the 
supposed  principal,  but  on  the  implied  promise  of  the  agent 
that  he  had  authority  to  bind  the  principal ;  and  the  damages 
which  may  be  recovered  for  its  breach,  is  the  loss  sustained 
by  the  plaintiff  by  reason  of  his  not  having  the  valid  contract 
which  the  agent  undertook  that  he  should  have.  The  dam- 
ages may  sometimes  exceed  the  amount  due  on  the  contract 
made  in  the  name  of  the  principal,  for  it  is  held,  they  may  in- 
clude the  costs  and  expenses  of  an  unsuccessful  action  against 
the  principal  to  enforce  the  contract.    White  v.  Madison^  supra  ; 
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Simons  v.  PatcheU,  7  E.  &  B.  568 ;  OoUen  v.  Wright,  Id.  801 ; 
2  Smith's  Leading  Cases,  410. 

In  Morawetz  on  Corporations,  it  is  said,  that  the  measure 
of  damages,  in  an  action  against  the  directors  or  officers  of  a 
corporation,  who  induce  a  person  to  deal  with  it,  before  the 
capital  indicated  in  its  charter  has  in  fact  been  provided,  is 
the  loss  sustained  ^^by  reason  of  the  difference  between  the 
capital  which  he  actually  received,  and  that  which  he  was  en* 
titled  to  expect."  Under  this  rule,  we  think,  the  plaintiff 
might  properly  recover  the  balance  remaining  unpaid  on  the 
purchase-price  of  the  wool  sold.  Prima  fade,  that  is  the 
amount  of  the  plaintiff's  loss,  and  it  does  not  exceed  the 
amount  of  the  capital  which  the  coi*poration  was  required  by 
law  to  have  before  it  eould  be  represented  by  directors,  and 
which  the  defendants,  by  assuming  to  act  for  it,  undertook 
that  it  did  have.  It  is  true  the  petition  alleges  that  the 
corporation  is  insolvent,  with  an  indebtedness  exceeding  ten 
per  cent,  of  the  capital  stock ;  but  whether  the  claims  of 
other  creditors  stand  upon  a  like  footing  with  that  of  the 
plaintiff,  or  can,or  will  be  enforced  against  the  defendants, 
does  not  appear.  Besides,  if  the  proper  stock  subscriptions 
had  been  obtained,  the  corporation  might  not  have  become 
insolvent ;  or  before  it  did,  the  plaintiff's  claim  might  have 
been  paid  or  secured.  If,  in  such  case,  the  plaintiff  could 
recover  no  more  than  a  sum  equal  to  the  proportion  of  the 
capital  which  should  have  been  provided,  that  his  claim 
bears  to  the  whole  indebtedness  contracted  in  the  corporate 
name,  it  would  be  necessary  to  take  an  account  of  the  assets 
and  liabilities,  to  determine  the  amount  of  the  recovery. 
That  rule  applied  to  this  case,  would  require  that  the 
defendants  be  charged  with  an  amount  equal  to  the  ne- 
cessary stock  subscriptions,  and  the  statutory  liability  of 
the  subscribers,  and  that  all  the  creditors  be  brought  in 
to  have  their  claims  adjusted,  before  the  amount  of  the 
verdict  could  be  arrived  at.  The  plaintiff  has  not  sought 
to  compel  the  defendants  to  provide  a  fund  for  the  pay- 
ment of  other  creditors  who  are  not  themselves  asserting 
their  claims,  nor  have  the  defendants  complained  because 
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they  were  not  compelled  to  do  bo.  Whether  the  defend- 
ants could,  in  the  trial  court,  if  they  had  deemed  it  to 
their  advantage,  have  had  the  claims  of  all  the  creditors  ad- 
justed, the  aggregate  liabilities  ascertained,  and  the  total 
amount  the  defendants  could  be  called  upon  to  pay,  deter- 
mined, and  apportioned  among  the  creditors,  we  need  not 
decide.  They  did  Jiot  make  that  claim  in  the  court  below, 
nor  do  they  make  it  here. 

In  our  opinion,  the  court  of  common  pleas  committed  no 
error  in  overruling  the  demurrers  to  the  petition,  nor  in  refus- 
ing the  instructions  requested  by  the  defendants. 

The  judgment  of  the  circuit  court  is  reversed  and  that  of  the 
court  of  common  pleas  affirmed. 


Hbbbon  v.  Hbrbon. 

Groioing  crops^WTien  pass  to  vD\fe,  by  decree  for  divorce  and  aUmon^. 

A  growing  crop,  the  annual  resolt  of  agricultural  labor,  sown  by  a  husband 
on  his  land  pending  a  suit  for  divorce  and  alimony,  brought  by  his  wife, 
passes  by  a  decree  which  gives  the  land  to  the  wife  as  alimony,  although 
such  crop  is  not.  In  terms  described  or  referred  to  in  the  decree. 

(Decided  Oct.  28, 1800.) 

Ebbob  to  the  Circuit  Court  of  Vinton  county. 

The  defendant  in  error  brought  her  action  before  a  magis- 
trate against  plaintiff  in  error,  in  trespass  for  cutting  and 
hauling  away  a  crop  of  wheat  upon  lands  that  had  been  as- 
signed to  her  as  alimony,  in  an  action  brought  by  her  against 
plaintiff  in  error  (her  then  husband),  for  divorce  and  alimony, 
in  the  Court  of  Common  Pleas  of  Vinton  county.  The  crop 
in  controversy,  was  sown  after  the  suit  was  brought,  and  be- 
fore decree,  and  was  not  mentioned  or  described  therein. 
The  cause  was  appealed  to  the  Common  Pleas  Court  of  Vin- 
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ton  county,  where  defendant  in  error  had  judgment ;  taken 
on  error  to  the  circuit  court  and  affirmed,  and  this  proceed- 
ing is  instituted  to  reverse  the  judgment  of  said  courts. 

McCmiivary  ^  OouUrapj  for  plaintiff  in  error. 

Nothing  should  be  held  to  have  passed  by  the  decree  as 
realty,  except  what  is  in  law  and  fact  always  realty ;  at  least 
nothing  should  be  held  to  have  passed  as  realty  that  is  gen- 
erally personalty.  In  other  words,  the  decree  should  be 
strictly  construed,  and  nothing  should  be  held  to  have  passed 
by  it  that  is  not  expressly  named,  unless  it  be  such  incidents 
of  the  realty  as  are  always  a  part  thereof. 

A  growing  crop  of  com  or  wheat  is  not  such  an  incident 
of  realty.  It  may  be  part  of  the  realty  for  some  purposes,  but 
it  is  generally  to  be  considered  as  personalty.  Baker  v.  Jor-- 
dan,  3  Ohio  St.  438,  444 ;  Cassilt/  v.  Ehoadea,  12  Ohio  88,. 
96 ;  RotUs  v.  Showalter^  10  Ohio  St.  125 ;  Gwynn  on  Sheriffs,. 
220,  221 ;  Revised  Statutes,  Sec.  6699 ;  Peteraine  v.  ThomaSy 
28  Ohio  St.  699;  Jennie  et  al.  v.  Grat/,  6  Ohio  St.  46. 

jRannells  ^  Darby,  for  defendants  in  eri'or. 

1.  We  think  that  the  court  must  have  contemplated  and 
judicially  intended  the  growing  crop  of  wheat  to  pass  as  a 
part  of  the  realty  to  the  defendant  in  error,  as  much  as  it  in-^ 
tended  that  houses,  trees,  fences,  etc.,  on  the  land  should  pas& 
thereby ;  otherwise,  while  there  would  be  a  dissolution  of  the 
marriage  relation,  there  would  not  be  that  separation  of  pro- 
perty rights  that  public  policy  demands  should  take  place  in 
every  case  where  the  marriage  relation  is  no  longer  condu- 
cive to  the  purpose  for  which  it  was  intended,  and  is  dissolved 
by  the  interposition  of  a  court  of  equity.  Peter  sine  v.  Thomas, 
28  Ohi6  St.  599.  The  judicial  mind  could  not  have  intended 
the  substitution  of  the  relation  of  landlord  and  tenant  for  that 
of  husband  and  wife  for  the  same  reason  of  public  policy ;  and 
further,  for  the  reason  that  the  relation  of  landlord  and  tenant 
is  always  the  result  of  a  contract,  expressed  or  implied.  Bou  v. 
Law  Die,  title*  "Landlord  and  Tenant;"  Wash,  on  Real 
Prop.,  468 ;  Gear  on  Landlord  and  Tenant,  section  1. 
Vol.  xlvu. — 35 
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2.  If  the  relation  of  landlord  and  tenant  did  not  exist  (and 
we  think  it  could  not)  between  the  parties  after  the  divorce 
and  alimony  decree,  then  the  entire  growing  crop  belonged 
either  to  defendant  in  error  or  plaintiff  in  error.  Wash,  on 
Real  Prop.,  4;  Galliher  v.  Fleury,  86  Ohio  St.  690 ;  Broad- 
well  V.  Broadwell,  21  Ohio  St.  667;  Swan's  Treatise,  163; 
Ca99ily  V.  Rhodes,  12  Ohio  88;  Baker  v.  Jordan^  8  Ohio  St. 
488;  Ygumam  v.  CaldweU,  4  Ohio  St.  72;  8  Wash,  on 
Real  Prop.,  891 ;  1  Wash,  on  Real  Prop.,  9-10 ;  American 
Law  Register,  Vol.  20,  618 ;  Pinvell  v.  Rich,  41  111.  466 ; 
Tripp  V.  Haseeig,  20  Mich.  264 ;  Baekenstosa  v.  Stahler,  -83 
Penn.  St.  264 ;  Terhune  v.  Illders<m,  8  N.  J.  Law,  726  ;  Gilh 
bom  V.  Dillingham,  10  Ark.  9;  Butt  v.  Ghrimold,  19  111.  681 ; 
Talbot  V.  Hill,  78  111.  106;  Bludworth  v.  Hunter,  9  Rob. 
266 ;  Bear  v.  Bitzer,  16  Penn.  St.  175 ;  Pitts  v.  Hendrix,  6 
Ga.  462 ;  Aldrieh  v.  Reynolds,  1  Barb.  Ch.  613 ;  Lane  v.  King, 
8  Wend.  684;  Crews  v.  Pendleton,  1  Leigh.  297 ;  Oillett  v. 
Balcom,  6  Barb.  870;  Bittenger  v.  Baker,  29  Penn.  St.  68; 
Jones  Y.  Thomas,  8  Blackf.  428;  Shepardy.  Philbrick,  2  Den. 
174 ;  Sherman  v.  WUlett,  42  N.  Y.  160  ;  Murfree  on  Sheriffs, 
section  992 ;  Bailey  v.  Bailey,  Wright's  R. ;  Baseom  v.  Bos- 
com,  Wright's  R.  682  ;  Amsdem  v.  Amsdem,  Wright's  R.  66 ; 
Revised  Statutes  of  Ohio,  section  6708 ;  Jenny  v.  Or  ay,  6 
Ohio  St.  46. 

Spear,  J.  The  question  in  this  case  is,  whether  a  crop  of 
wheat,  sown  on  land  by  a  husband  after  the  commencement 
by  his  wife  of  a  suit  for  divorce  and  alimony,  passes  to  the 
wife  by  a  decree  which  gives  her  the  land  as  alimony,  but 
which  does  not,  in  terms,  describe  or  refer  to  the  wheat? 

Our  statute  relating  to  alimony,  provides  that  where  di- 
vorce is  granted  for  the  aggressions  of  the  husband,  the  wife 
.shall  be  allowed  such  alimony  out  of  her  husband's  real  and 
personal  property,  as  the  court  shall  deem  reasonable,  having 
due  i-egard  to  the  property  which  came  to  him  by  the  mar- 
riage, and  the  value  of  his  personal  estate  at  the  time  of  the 
divorce.    It  was,  therefore,  jompetent  for  the  court  to  ad- 
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judge  this  land  to  the  wife  as  alimony,  with  the  growing  crop 
or  without. 

Growing  crops,  the  annual  result  of  agricultural  labor,  are 
part  of  the  land  in  some  cases,  and  in  some  not.  Some  text 
writers  say  that  they  are  in  most  cases  part  of  the  land.  They 
appear  to  partake  of  the  nature  of  realty,  inasmuch  as  they 
haye  root  in  the  soil  itself,  and  take  up  and  absorb  the  sub- 
stance and  strength  of  the  land  while  growing.  And,  at  the 
same  time,  of  personalty,  as  the  land  must  be  prepared  and 
the  seed  sown  by  the  husbandman,  and  the  seed  is  personalty. 
This  court  has  said  (^Baker  v.  Jordan^  8  Ohio  St.  488,)  that 
they  are  generally  to  be  considered  as  personalty.  And  yet, 
in  a  later  case,  Y(ywman%  v.  Caldwell^  4  Ohio  St.  72,  Ken- 
i^ON,  J.,  says  "they  are  generally  to  be  considered  as  part  of 
the  realty."  Such  crops  are  subject  to  levy  and  sale  on  exe- 
cution. They  may  be  sold  without  writing,  and  the  title  will 
pass.  On  the  death  of  the  ancestor  they  go  to  the  personal 
representative,  and  not  to  the  heir ;  this  because  they  are 
treated  as  the  result  of  labor  and  outlay  incurred  at  the  ex- 
pense of  the  ancestor's  personal  estate.  They  will  not,  in  this 
state,  pass  with  the  land  at  judicial  sale,  nor  at  partition  sale. 
So,  too,  such  crops  may  be  reserved  by  parol  by  the  grantee 
who  conveys  the  land,  and  if  the  parties  to  the  deed  signify 
their  understanding  that,  as  between  them,  the  crop  is  per- 
sonalty, the  law  will  so  regard  it.  Baker  v.  Jordan^  supra. 
But,  in  case  of  sale  and  conveyance  by  the  owner  of  the  land, 
such  crops,  where  sown  by  him,  as  between  vendor  and  ven- 
dee, pass  with  the  land  unless  reserved.  A  reason  given  for 
this  rule  is  that  the  deed  is  to  be  construed  most  strongly 
against  the  grantor,  and  if  the  crop  be  not  reserved  the  grantor 
is  presumed  to  have  intended  it  to  pass  with  the  possession. 
A  further  reason  is  found  in  the  fact  that,  if  it  were  other- 
wise, the  purchaser  of  land  would  be  subject  to  the  intrusion 
of  the  vendor  to  gather  the  crop.  In  the  absence  of  a  reser- 
vation of  the  right  to  do  this,  such  intrusion  would  be  a  tres- 
pass, and  the  anomalous  situation  would  be  presented  of  the 
ownerehip  by  one  of  personal  property  upon  the  land  of 
another  without  right  in  the  owner  to  enter  and  take  it 
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In  the  case  before  us  there  can  be  no  presumption  against 
the  husband  of  intent  to  pass  title  to  the  wheat,  for  he  re- 
sisted the  wife's  claim  throughout.  On  the  other  hand  the 
crop  cannot  be  treated  as  an  away-going  crop,  or  emblements, 
and,  for  that  reason,  personalty,  for  no  relation  of  landlord 
and  tenant  exists  between  the  parties.  On  the  contrary, 
every  relation  has  been  severed  by  the  decree  of  divorce. 
Nor  do  the  cases  declaring  the  law  as  to  judicial  sales  control 
this  case.  The  reason  given  for  excluding  growing  crops 
from  judicial  sales  is  that  aU  lands  before  exposure  to  sale, 
are  required  to  be  appraised,  and  the  sale  to  be  made  for  a 
sum  bearing  some  proportion  to  its  appraised  value.  Annual 
crops  are  not  included  in  such  appraisal,  and  hence  to  include 
them  in  the  sale  would  be  to  give  to  the  purchaser  property 
which  had  not  been  subject  to  appraisal ;  and  that  the  debtor's 
rights  can  only  be  protected  by  regarding  the  annual  crops 
as  pei-sonalty  requiring  a  separate  levy.  Cassilli/  v.  Rhodes 
12  Ohio  96.  This  rule  must  be  taken  as  an  exception  to 
the  ordinary  rule  on  the  subject,  for,  in  states  where  lands 
are  sold  at  judicial  sale  without  appraisal,  growing  croj)s  are 
uniformly  held  to  pass  to  the  purchaser,  and  in  Indiana,  where 
the  appraisal  laws  are  similar  to  oure,  they  are,  nevertheless, 
held  to  pass  with  the  land.  So  it  has  been  held  in  other  states 
that,  as  between  mortgagor  and  mortgagee,  where  the  latter 
obtains  the  absolute  estate  in  fee  of  the  mortgaged  premises 
by  becoming  the  purchaser  under  a  foreclosure  and  sale,  he 
is  entitled  to  the  gi'owing  crops,  and  may  maintain  trespass 
against  the  mortgagor,  or  his  lessee,  for  taking  them  away. 
Lane  v.  King^  8  Wend.  684;  Shepard  v.  Philbrick^  2  Denio 
174 ;  Jone9  v.  Thomas,  8  Blackf .  428.    See  also,  4  Kent.  157. 

From  the  foregoing  it  may  be  concluded  that,  as  a  general 
proposition,  where  the  title  and  possession  of  land  is  trans- 
ferred from  one  to  another  in  such  way  as  to  clothe  that  other 
with  a  full  title,  the  annual  growing  crops  will  pass  unless 
the  circumstances  indicate  a  purpose  to  reserve  them. 

In  the  light  of  this  principle  let  us  examine  the  case  before 
us.  The  decree  of  the  court  granting  the  wife  a  divorce  was 
absolute.    Henceforth  their  ways  parted,  and,  in  law,  they 
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were  strangers.  Considemtions  of  propriety  and  public  policy 
required,  therefore,  that  as  their  personal  relations  had  been 
severed,  their  property  rights  should  in  the  future  be  separate 
and  distinct.  In  this  spirit  the  decree  for  alimony  was  made 
absolute.  The  court  might  have  limited  the  estate,  or  the 
possessory  rights,  of  the  wife  in  the  laud,  but  it  chose  not  to 
do  so.  The  land  was  allowed  to  her  as  reasonable  alimony 
without  reservation  or  qualification.  No  appraisal  was  had, 
or  was  necessary.  Presumably,  the  court  heard  proof  as  to 
the  extent  and  value  of  the  husband's  possessions,  and  as  to 
their  condition,  and  was  made  aware  of  every  circumstance 
which  would  enhance  the  value  of  those  possessions.  At  least 
it  was  the  defendant's  privilege,  not  to  say  duty,  to  acquaint 
the  court  fully  with  all  facts  which  would  enable  the  court 
to  act  intelligently  in  rendering  judgment,  and  if  he  neglected 
that  opportunity  it  is  too  late  now  for  him  to  seek  to  better 
his  case.  If  a  reservation  of  growing  crops  was  desired,  then 
was  the  time  to  speak,  just  as  a  vendor,  when  making  con- 
veyance and  giving  possession,  must  then  speak. 

The  legal  effect  upon  the  allowance  was  to  grant  to  the 
wife  the  entire  interest  of  the  husband  in  the  land.  It  was 
not  necessary  that  a  conveyance  should  be  made,  because  the 
decree  itself  operated  as  a  conveyance,  and  the  title  passed 
to  the  wife  eo  tnstanti.  This  transfer  of  title  was  not  by  any 
act  of  the  husband,  but  by  the  fiat  of  the  court.  Hence  it  is 
to  the  purpose  of  the  court  we  must  look,  and  not  to  the  pur- 
pose of  the  husband.  The  decree  is  not  difficult  of  construc- 
tion. It  explains  itself.  The  title  received  by  the  wife  was 
as  full  and  ample  as  though  a  conveyance  from  the  husband 
had  been  made,  and  she  took  a  title  in  fee  simple.  Galla- 
gher  v.  Fleury^  86  Ohio  St.  590.  She  took  as  a  purchaser. 
"  There  are  two  modes  only,  regarded  as  classes,  of  acquiring 
a  title  to  land :  namely,  descent  and  purchase ;  purchase  in- 
cluding every  mode  of  acquisition  known  to  the  law  except 
that  by  which  an  heir,  on  the  death  of  an  ancestor,  becomes 
substituted  in  his  place  as  owner  by  the  act  of  the  law." 
Washburn  on  Real  Property,  vol.  8,  p.  4.  Being  thus  clothed 
with  the  full  title  to  the  land,  and  being  by  the  decree,  put 
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in  immediate  and  unqualified  possession  of  it,  her  control 
over  it  was  absolute.  She  might  allow  the  crop  to  remain 
undisturbed  until  ripened  for  the  harvest,  or  she  might  plow 
it  under  for  the  enrichment  of  the  land,  or  turn  on  stock  to 
feed  upon  the  young  wheat.  Any  right  in  a  stranger  to  in- 
terfere with  this  entire  control  would  be  inconsistent  with 
the  full  title  and  possession  which  the  decree  gave  her. 
Again,  if  the  husband  could  rightfully  sow  a  portion  of  the 
land  in  wheat  after  the  divorce  proceeding  was  commenced, 
and  thus  acquire  a  right  to  the  crop,  nothing  would,  where 
circumstances  favored,  prevent  his  sowing  the  entii'e  farm  in 
wheat,  and  thus  delay  the  wife*s  possession  from  October — 
the  date  of  the  decree  in  this  case — until  the  following  sum- 
mer. 

Nor  is  this  view,  as  we  think,  open  to  the  objection  that  it 
discourages  agriculture.  The  cmp  on  the  land  enhances  the 
value  of  it,  and  the  greater  the  value  of  each  acre  the  fewer 
in  number  of  acres  will  the  court,  having  due  regard,  among 
other  things,  to  the  value  of  the  husband's  real  and  personal 
estate  at  the  time  of  the  divorce,  deem  reasonable  to  be  al- 
lowed to  the  wife.  At  all  events,  in  such  case,  the  husband 
sows  with  full  knowledge  that  the  land  is  liable  to  be  adjudged 
to  the  wife,  and  that,  when  the  crop  ripens,  he  may  have  no 
right  of  entry  to  gather  it.  He  is  in  the  situation  of  a  ten- 
ant who  has  by  his  own  act  brought  his  right  of  occupancy 
to  a  termination.  He  cannot  claim  profits,  for  it  is  by  his 
own  folly  that  he  has  sowed  that  which  he  could  not  reap. 

We  are  of  opinion  that  the  decree  gives  the  Wife  title  to 
the  land  as  a  purchaser,  and  that  she  stands  in  regard  to  the 
oi^op  of  wheat  in  the  attitude  of  a  vendee  receiving  title  and 
possession  from  a  vendor  without  reservation  as  to  the  grow- 
ing crop,  and  hence  the  husband  had  no  interest  in  the  crop 
after  the  decree,  and  no  right  tct  enter  upon  the  land  to 
gather  it 

Judgment  affirmed. 
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Stephenson  v.  Repp, 

Contract — Action  for  breach  of— When  accrued—Measure  cf  damages. 

Where  goods  are  purchased  upon  an  agreement  to  give  a  promissory  note 
for  the  price,  payable  in  one  year  with  interest,  on  a  refusal  of  the 
purchaser  to  make  and  deliver  the  note  after  the  goods  have  been  de- 
livered, the  vendor  may,  without  waiting  for  the  expiration  of  the 
credit,  maintain  an  action  at*once  for  the  breach  of  the  agreement,  and 
the  measure  of  damages  will  be  the  price  of  the  goods  sold  and  deliv- 
ered. 

(Decided  Oct  ^1890.) 
Errob  to  the  Circuit  Court  of  Mercer  county. 

ArtMtrong  ^  Johnson^  for  plaintiff  in  error. 

1.  The  vendor  may  sue  immediately  for  breach  of  promise 
to  give  the  note,  and  recover  the  agreed  price  as  the  measure 
of  his  damage,  and  this  without  averment  or  proof  of  matter 
involving  substantial  loss  by  reason  of  the  non-delivery  of 
the  note.  The  non-delivery  of  the  note  forfeits  the  vendee's 
piivilege  to  the  credit  and  the  vendor  may  sue  at  once  and 
recover  the  agreed  value  of  the  goods  sold.  In  action  for 
breach  of  contract,  unaccompanied  by  tortuous  circumstance, 
the  end  to  be  attained  is  reparation  for  the  actual  damage 
sustained. 

Common  hiw  precedents  and  writers  recognize  the  right 
of  two  actions  in  the  vendor :  1.  Special  action  on  the  case 
for  non-delivery  of  the  note,  in  which  the  vendor  was  re- 
quired to  plead  and  prove  his  actual  damages  peculiar  to  the 
breach,  as  loss  of  interest :  2.  At  the  expiration  of  the  time 
for  the  maturity  of  the  note  he  was  entitled  to  recover  the 
agreed  value  of  the  goods  sold.  Story  on  the  Law  of  Sales, 
section  286 ;  Dutton  v.  Solomon^  3  B.  and  P.  582 ;  Loring  v. 
Chumey^  6  Pick.  15;  Mussen  v.  Price^  4  East's  R.  147; 
Hunneman  v.  Ghraftan^  10  Metcalf  454 ;  Martin  v.  TiMer^  16 
Vermont  108 ;  ScoU  v.  Montague,  16  Vt.  164 ;  Eddy  v.  Staf- 
ford,  18  Vt  235;   HilUard  on  Sales,  233,  247;    Congary. 
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Galena,  17  Wis.  477  ;  Parker  v.  Mitchell,  N.  H.  165 ;  WMte- 
well  V.  VincerU,  4  Pick.  449;  Solomon  v.  Hathaway ^  126 
Mass.  482. 

A,  D,  Marsh  and  John  W.  Loree,  for  defendant  in  error. 

The  only  question  before  this  court  is :  Does  the  petition 
state  facts  sufficient  to  constitute  a  cause  of  action  ? 

That  an  agreement  to  pay  $800  by  executing  and  deliver- 
ing a  promissory  note  for  $800,  to  be  due  in  one  year  there- 
from and  to  bear  interest  at  the  rate  of  six  per  cent,  from 
date,  may  be  and  is  dischai-ged  by  the  payment  of  that  sum 
in  money,  and  that  that  sum  is  the  amount  of  recovery  or 
measure  of  damages  if  the  note  be  not  executed  and  deliv- 
ered, is  we  think  the  law  both  on  reason  and  authority. 
Trowbridge  v.  Solcomb  et  al.^  4  Ohio  St,  38 ;  Newman  v.  Mc- 
Gregor, 5  Ohio  849  ;  Morris  v.  Edwards,  1  Ohio  189 ;  Sperry 
V.  Johnson,  11  Ohio  453 ;  Chipman  on  Contmcts,  35 ;  Pothier 
on  Obligations,  497 ;  Perry  v.  Smith,  22  Vt  801 ;  Smith 
V.  Smith,  2  Johns.  235 ;  Pinney  v.  Gleasan,  5  Wend.  393 ; 
Brooks  V.  Hubbard,  3  Conn.  58 ;  Baher  v.  Mair,  12  Mass., 
Mettler  v.  Moore,  1  Black  342 ;  Stone  v.  Nichols,  43  Mich.  16; 
Davis  Sewing  Machine  Co.  v.  McGinnis,  45  Iowa  538 ;  Childs 
V.  Fisher,  52  111.  205 ;  County  of  Jackson  v.  HalU  63  111.  440; 
Bicknell  v.  Buck,  58  Ind.  354;  Moore  v.  Kiff,  78  Penn.  96, 
100 ;  Wheeler's  admW  v.  Wilkinson,  Wright's  Report,  366 ; 
Parsons  on  ContiiMJts,  3d  Vol.  (6th  edition),  sfcvr  page  211 ; 
Hanna  v.  Mills,  21  Wend.  90 ;  Reinhart  v.  Olwine,  5  Watts 
&  Sergeant,  157;  Manton  v.  Gammon,  7  Brad.  201-208; 
Girard  v.  Taggart,  5  Serg.  &  R.  19 ;  Brooks  v.  Hubbard,  3 
Conn.  58. 

MiNSHALL  C.  J.  The  suit  below  was  for  the  breach  of  a 
contract  that  had  been  entered  into  between  the  parties, 
whereby  the  plaintiff  had  sold  and  delivered  to  the  defend- 
ant his  half  interest  in  a  certain  steam  saw-mill,  engine  and 
boiler,  and  some  other  personal  property,  for  the  price  of 
$800,  which  the  defendant  had  agreed  to  pay  by  executing 
his  note  for  that  sum  payable  one  year  after  date,  with  inter- 
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est  at  the  rate  of  6  per  cent.  The  breach  consisted  tn  the 
refusal  of  the  defendant  after  the  sale  and  deliveiy  of  the 
propei-ty  to  make  and  deliver  the  note.  A  demurrer  to  the 
petition  was  overruled,  and  the  action  of  the  court  in  this 
regard  is  assigned  for  eiTor. 

The  petition  is  as  follows : 

"  The  plaintiff  says :  That  on  or  about  the  15th  day  of 
September,  A.  D.  1886,  the  plaintiff,  David  W.  Rep|),  sold  and 
delivered  to  the  defendant,  Charles  Stephenson,  the  follow- 
ing personal  property,  to  wit : 

**  A  one-half  interest  in  a  certain  steam  saw-mill,  engine 
and  boiler,  then  situated  on  the  farm  of  the  said  Charles 
Stephenson,  also,  a  one-half  interest  in  a  lot  of  old  iron,  which 
the  plaintiff  then  had,  and  the  said  defendant  agi*eed  to  pay 
therefor  the  sum  of  eight  hundred  dollars  by  then  executing 
and  delivering  to  plaintiff  his  promissory  note  for  eight 
hundred  dollars,  to  be  due  in  one  year  from  the  said  15th 
day  of  September,  1886,  and  to  bear  interest  at  the  rate  of 
6  per  cent,  per  annum,  which  said  note  the  said  defendant 
refuses  to  execute  and  deliver  to  plaintiff,  although  often  re- 
quested so  to  do.  Plaintiff  says  that  by  reason  of  the  prem- 
ises, there  is  now  due  and  payable  from  the  defendant  to 
plaintiff  the  sum  of  eight  hundred  dollars,  with  interest  from 
the  15th  day  of  September,  A.  D.  1886,  and  fqr  which  plaint- 
iff asks  judgment." 

After  the  demurrer  was  overruled,  a  trial  was  had  upon 
the  issues  joined  by  a  general  denial,  which  resulted  in  a  ver- 
dict and  judgment  for  the  plaintiff  for  the  sum  of  1820.  The 
ruling  upon  the  demurrer  presents  the  only  question  for  re- 
view upon  the  record. 

The  plaintiff  in  error  claims  that  the  petition  below  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action,  for 
the  reason  that  the  time  of  the  credit  on  which  the  goods  had 
been  sold  and  delivered,  had  not  expired  at  the  bringing  of 
the  action,  and  that  he  was  not,  therefore,  so  indebted  to  the 
plaintiff  as  that  an  action  could  be  maintained  for  the  price 
of  the  property  sold  and  delivered.  It  will  be  conceded  that 
under  the  common  law  system  of  procedure  a  general  assump- 
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sit  idt  goods  sold  and  delivered  could  not  have  been  main- 
tained upon  the  facts  stated  in  the  petition — ^the  time  of  the 
credit  not  having  expired,  there  would  have  been  no  ground 
for  averring  an  implied  assumpsit.  But  this  is  not  material 
under  our  system,  where  no  particular  foi-m  of  action  is  recog- 
nized, and  the  plaintiff  is  entitled  to  recover,  if  it  appeai-s 
from  the  facts  stated  in  his  petition,  that  he  is  entitled  to  any 
relief. 

And  it  seems  well  settled,  that,  upon  the  facts  stated  in 
the  petition,  the  plaintiff  might  have  maintained  an  action  on 
the  case  in  special  assumpsit  for  the  damages  resulting  from 
the  breach  of  the  defendant's  promise  to  ma^e  and  deliver  the 
the  note.  8  Parsons  on  Contracts  (7th  ed.),  *211.  **Not 
only,"  as  said  by  this  author,  ^^  because  it  is  a  separate  prom- 
ise, but  because  by  the  practice  of  merchants,  this  note  or  bill 
might  be  made,  by  the  vendors  getting  it  discounted,  the  means 
of  present  payment."  And,  in  such  cases,  the  measure  of 
damages  has  always  been,  the  price  of  the  goods.  No  other 
rule  can  be  adopted,  as  the  law,  to  discourage  multiplicity  of 
-suits,  recognizes  but  one  suit  for  the  breach  of  an  entire  con- 
tract.   James  v.  Allen  County^  44  Ohio  St.  226. 

The  law  applicable  to  the  case  is  well  stated  by  Brown,  J., 
in  Hanna  v.  Mills^  21  Wend.  90 :  "  When  goods  are  sold  to 
be  paid  for  by  a  note  or  bill  payable  at  a  future  day,  and  the 
note  or  bill  h  not  given,  the  vendor  cannot  maintain  assump* 
sit  on  the  general  count  for  goods  sold  and  delivered,  until 
the  credit  has  expired ;  but  he  can  sue  immediately  for  a 
breach  of  the  special  agreement.  4  East,  147 ;  8  Bos.  &  Pul., 
582;  9  East,  498;  8  Camp,  829.  In  such  an  action  he  will 
be  entitled  to  recover  as  damages  the  whole  value  of  the 
goods,  unless,  perhaps,  there  should  be  a  rebate  of  interest 
during  the  stipulated  credit.  The  cases  referred  to  by  the 
counsel  for  the  plaintiff  in  error  give  no  countenance  to  the 
argument  in  favor  of  a  different  rule  of  damages.  The  right 
of  action  is  as  perfect  on  a  neglect  or  refusal  to  give  the  note 
or  bill,  as  it  can  be  after  the  credit  has  expired.  The  only 
difference  between  suing  at  one  time  or  the  other,  relates  to 
the  form  of  the  remedy  ;  in  the  one  case  the  plaintiff  must  de- 
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olare  specially,  in  the  other  he  may  declare  generally.  The 
remedy  itself  is  the  same  in  both  cases.  The  damages  are 
the  pnce  of  the  goods.  The  party  cannot  have  two  actions 
for  one  breach  of  a  single  contract ;  and  the  contract  is  no 
more  broken  after  the  credit  expii*es,  than  it  was  the  moment 
the  note  or  bill  was  wrongfully  withheld." 

Here  no  **  rebate  "  for  interest  is  requii-ed,  as,  by  the  agree- 
ment, the  price,  $800,  was  to  bear  interest  for  the  period  of 
the  credit ;  so  that  the  plaintiff  was  entitled  to  the  present 
worth  of  the  interest  that  had  accrued  to  the  time  of  the  i*e- 
coveiy. 

We  see  no  error  in  the  Judgment^  and  it  is  therefore  affirmed. 


Stewart,  Adm'r,  v.  McLaughlin,  Adm'r. 

Presentation  qf  claims  to  administrator^Disallowance  of  savM^When 
siaJLuis  begins  to  run  against. 

(Decided  October  28, 1800.) 

Error  to  the  Cii*cuit  Court  of  Jefferson  county. 

Wm.  P.  Hdys^  for  plaintiff  in  error. 
J.  M.  Cook^  for  defendant  in  error. 

By  the  Court.  Where  a  claim  is  presented  by  a  creditor 
to  the  administrator  of  an  estate  and  is  allowed,  which  is 
afterwards  disallowed  and  rejected  by  a  successor  of  the  one 
that  allowed  it,  the  four-years  statute  of  limitation  provided 
by  section  6113  Revised  Statutes  begins  to  run,  in  such  case, 
only  from  the  time  of  the  rejection  of  claim. 

Judgment  of  the  circuit  court  dismissing  action  of  the  plaint-- 
iff  below  reversed^  and  cause  remanded  to  the  court  of  common 
pleas  for  further  proceedings. 
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Mann  v.  The  State. 

Blackmailing — Acctisation  qf  crime — Indictment — Ouilt  or  innocence  qf 
person  acctiaed. 

1.  In  an  indictment  under  section  6830  of  the  Revised  Statates,  for  verbally 

accusing  another  of  a  crime  punishable  by  law,  to  wit:  administering 
poison  to  and  thereby  killing  two  colts,  the  property  of  the  defendant, 
with  the  intent  to  extort  and  gain  from  the  accused  certain  chattel  pro- 
perty and  pecuniary  advantage,  the  words  **  punishable  bylaw"  are 
not  a  sufficient  averment  of  the  crime,  but  the  act  of  which  the  party 
was  accused  must  be  alleged  as  having  been  done  maliciously,  and  with 
intent  to  injure  and  destroy  the  animals,  and  without  such  allegation 
the  indictment  is  insufficient. 

2.  A  demand  made  by  the  owner  upon  the  offender,  for  a  reasonable  com- 

pensation for  property  criminally  destroyed  by  the  latter,  the  owner  at 
the  time  accusing  him  of  the  crime,  and  threatening  to  prosecute  him 
therefor  if  the  demand  is  not  complied  with,  does  not  come  within  the 
provision  of  section  6330  of  the  Revised  Statutes. 

3.  Where  one  is  indicted  for  accusing  or  threatening  to  accuse  another  of  a 

crime  punishable  by  law,  with  intent  to  extort  or  gain  from  him  money 
or  other  valuable  thing,  the  truth  of  the  accusation  may  be  materia] 
for  the  defense,  in  determining  the  intent  with  which  the  defendant 
made  the  accusation. 

(Decided  December  0,  ld90.) 
Error  to  the  Cbcuit  Court  of  Trumbull  county. 

The  indictment  in  the  Court  of  Common  Pleas  of  Trum- 
bull county,  Ohio,  charged  as  follows : 

"  That  George  W.  Mann,  late  of  said  county,  on  the  28th 
day  of  September,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  eighty-nine,  with  force  and  arms,  in  said  county  • 
of  Trumbull,  and  state  of  Ohio,  unlawfully  and  knowingly 
did  verbally  threaten  and  accuse  William  Brigham  and  Al- 
myra  Brigham,  his  wife,  with  having  committed  the  crime 
punishable  by  law,  of  administering  poison,  to  wit :  paris- 
green  to,  and  killing  two  colts  the  property  and  domestic  an- 
imals of  the  said  George  W.  Mann,  said  colts  being  of  the 
value  of  one  hundred  and  seventy-five  doUai-s,  with  intent  to 
extort  and  gain  from  the  said  William  Brigham  and  Almyra 
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Brigham,  his  wife,  certain  chattel  property,  to  wit:  about 
aeven  and  one  half  acres  of  growing  corn  of  the  value  of  one 
hundred  dollars,  and  one  acre  of  potatoes  of  the  value  of 
twenty-five  dollars,  and  to  gain  from  the  said  William  Brig- 
ham  and  Almyra  Brigham  a  pecuniary  advantage,  to  wit :  a 
waiTanty  deed  of  seventeen  and  twenty-seven  one  hundredths 

acres  of  land  in  lot in  Howland  township,  Trumbull 

county,  Ohio,  then  of  the  value  of  six  hundred  and  fifty  dol- 
lars, contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  and  dignity  of  the  state." 

The  defendant  pleaded  not  guilty,  and  objected  to  the  in- 
troduction of  any  evidence,  on  the  ground,  that  there  was 
no  offense  charged  in  the  indictment,  which  objection  was 
overruled,  and  exception  whs  taken  by  the  defendant. 

During  the  trial,  evidence  was  admitted  in  behalf  of  the 
defendant  tending  to  establish  the  truth  of  the  accusation 
against  William  Brigham  and  Almyra  Brigham  as  to  the 
poisoning  of  the  colts,  but  the  court  instructed  the  jury  that 
it  was  immaterial,  so  far  as  the  crime  charged  in  the  indict- 
ment was  concerned,  whether  such  accusations  were  true 
or  false. 

The  juiy  returned  a  verdict  against  the  defendant  of 
guilty  as  charged  in  the  indictment,  and  within  three  days 
thereafter,  tlie  defendant  filed  a  motion  in  arrest  of  judgment, 
on  the  ground,  that  the  facts  stated  in  the  indictment  did 
not  constitute  an  offense  or  crime  under  the  laws  of  Ohio, 
and  also  to  set  aside  the  verdict  and  for  a  new  trial,  which 
motions  being  oveiTuled,  the  defendant  excepted.  Judgment 
was  entered  on  the  verdict,  and  the  defendant  was  sentenced. 
Error  was  prosecuted  to  the  circuit  court,  where  the  judg- 
ment of  the  court  of  common  pleas  was  affirmed,  and  this 
proceeding  in  error  is  instituted  to  reverse  both  those  judg- 
ments. 

Geo.  P.  Hunter^  for  plaintiff  in  error. 
The  court  erred  in  refusing  to  charge  as  repeatedly  re* 
quested. 
The  words  "  extort  or  gain  "  mean  "  extort  gain,"  and  to 
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demand  with  threats  of  prosecution,  what  is  simple  due,  is 
not  to  extort  gain,  and  is  not  blackmailing,  which  in  the  old 
statute,  and  in  numerous  cases,  is  classified  as  robbery.  To 
extort  is  to  get  something  not  due  or  owing,  (Biackstone 
141.)  But  if  that  is  not  so,  and  to  extort  means  simply  to 
obtain  something  of  value  by  compulsion,  then  why  use  the 
word  gain  ?  Why  not  say  "  with  intent  to  obtain  ?  "  This 
construction  prevails  in  Indiana  where  the  statute  is  indenti- 
cal,  (41  Am.  R.  791,)  and  in  New  York  (2  Barb.  427 ;  104 
N.  Y.  601  and  others,)  and  in  every  state  where  the  ques- 
tion has  ailsen,  and  in  England,  Ireland,  and  Upper  Canada. 
In  this  case  the  claim  grows  out  of  the  very  crime  of  which 
prosecution  was  threatened. 

Washington  Hyde^  for  plaintiff  in  error. 

1.  There  are  two  elements  in  the  offense,  (a)  the  accus- 
ing a  person  of  a  crime,  (J)  with  the  intent,  etc.  The  court, 
looking  at  the  indictment,  must  be  able  to  say  that  the  acts 
with  which  the  defendant  is  charged  of  accusing  the  prose- 
cuting witnesses  constitute  a  crime  under  the  laws  of  this 
state.  If  they  do  not,  the  indictment  is  as  void  in  law  as  a 
piece  of  blank  paper. 

We  do  not  claim  that  the  crime  with  which  it  is  said  the 
defendant  accused  the  prosecuting  witness  need  be  set  out 
with  all  that  detail  and  fulness  that  is  essential  in  an  indict- 
ment for  the  crime  itself ;  but  we  do  claim  that  the  facts 
which  constitute  the  essential  elements  of  the  crime  should 
be  stated.  Every  indictment  should  contain  a  plain  but  ac- 
curate statement  of  the  facts  constituting  the  offense  charged. 
This  is  the  defendant's  right  as  well  as  his  protection.  We 
insist  that  the  indictments  in  this  case  should  at  least  have 
alleged  that  defendant  Mann  accused  the  Brighams  with 
having  maliciously  administered  the  poison  for  the  purpose  of 
injuring  his  colts.  Anything  short  of  that  is  insufficient. 
The  state  was  bound  to  prove  an  accusation  of  such  a  crime 
and  therefore  was  bound  to  allege  in  the  indictment  the  acts 
constituting  it.     Dillingham  v.  Stats^  6  Ohio  St.  280 ;  Ellwrs 
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V.  State,  26  Ohio  St.  886;  JEUioU  v.  State,  86  Ohio  St.  818; 
Brabham  v.  The  State,  18  Ohio  St.  489. 

2.  If  this  court  shall  hold  the  indictment  sufficient,  we 
then  insist  that  the  court  erred  in  charging  the  jury  that  the 
truth  or  falsity  of  the  accusation  was  not  an  essential  ele- 
ment of  the  crime  charged  in  the  indictment ;  and  in  refusing 
to  charge,  as  in  numerous  requests  by  Mann,  that  the  truth 
or  falsity  of  the  accusation  was  material  as  bearing  on  the 
intent  with  which  the  accusation  was  made.  Frihly  v.  Stat^, 
42  Ohio  St.  205;  O.  L.,  Vol.  76,  pp.  167,  168;  Moore  v. 
AdarM,  8  Ohio  372 ;  Herbert  v.  Mans,  6  Bull  886. 

3.  The  evidence  of  the  truth  of  the  charge,  in  other  words, 
the  evidence  going  to  show  that  the  Brighams  poisoned  his 
colts  being  most  material  proof  of  Mann's  claim  that  he  be- 
lieved they  had  done  so,  and  that  he  might  rightfully  de- 
mand compensation  of  them,  it  was  error  for  the  court  to 
charge  that  the  truth  of  the  accusation  was  not  material  in 
the  case.  It  was  material,  as  bearing  on  the  intent  with 
which  he  made  the  accusation.  Commonwealth  v.  Jones^ 
148  Mass-.  67 ;  Same  v.  Buckley,  122  Mass.  19 ;  Wrightman 
V.  People,  104,  N.  Y.  601 ;  12  Allen  449 ;  108  Mass.  15-807- 
488;  2  Bishop  Grim.  Law,  section  1201;  24  Maine  71. 
We  claim  to  show  a  ca^e  clearly  within  the  rule  declared  in 
LytU  V.  Boyer,  88  Ohio  St.  506. 

T.  H.  Qilmer,  Prosecuting  Attorney,  for  the  state. 

1.  The  gravamen  of  the  offense  is  the  intent  with  which 
the  accusation  is  made.  It  matters  but  little  what  the  ac- 
cusation may  be,  if  the  intent  is  to  extort  or  cause  the  ac- 
cused to  do  some  act  which  he  otherwise  would  not  do,  or  to 
gain  some  pecuniary  advantage.  This  being  true,  then  the 
indictment  need  not  set  forth  with  great  particularity  what 
the  accusation  i&.  It  is  sufficient  if  it  state  that  the  accusa 
tion  was  of  some  offense  punishable  by  law.  As  to  what  is 
sufficient  in  an  indictment,  see  section  7215.  It  is  safe  to 
use  the  words  of  the  statute.  18  Ohio,  401,  406 ;  2  Ohio  St. 
662;  8  Ohio  St.  229;  86  Ohio  St.  818;  12  Allen,  449;  108 
Mass.  15,  807,  488. 
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No  negative  averments  were  necessary  in  this  indictment 
to  show  that  the  poisoning  was  done  maliciously.  See  17 
Ohio  St  463,  461;  122  Mass.  19;  104  N.  Y.  698,  601;  42 
Ohio  St.  164. 

2.  The  evidence  of  the  poisoning  tending  to  implicate  the 
Brighams,  if  competent  at  alU  (and  some  authoiities  hold 
that  it  is  not)  (see  24  Maine  71 ;  3  Foster  &  Fin,  316,)  is 
competent  only  to  show  the  intent  of  the  accusation,  (see 
121  Mass.  67,)  and  with  that  authority  and  also  86  Ohio  St. 
318,  the  court  charged  the  exact  words  of  the  law  as  laid 
down  in  the  last  authority,  when  it  said  it  is  immaterial 
whether  the  accusations  are  true  or  false. 

And  I  have  in  mind  the  Indiana  case  referred  to  in  41  Amer- 
ican, 791,  but  I  contend  that  the  two  cases  in  no  way  com* 
pare. 

DiGKMAN,  J.  The  defendant  was  indicted  under  sec- 
tion 6830  of  the  Revised  Statutes,  which,  among  other  pro- 
visions, contains  the  following : 

"  Whoever  verbally  accuses  any  peraon  of  a  crime  punish- 
able by  law,  with  intent  to  extort  or  gain  from  such  jjerson 
any  chattel,  money,  or  valuable  security,  or  any  pecuniaiy 
advantage  whatsoever,  shall  be  imprisoned  in  the  peniten- 
tiary not  more  than  five  years  nor  less  than  one  year,  and 
may  be  fined  not  more  than  one  thousand  dollars." 

The  first  question  that  claims  our  consideration  is,  wheth- 
er the  facts  stated  in  the  indictment  constitute  an  offense 
under  the  statute.  The  section  above  cited  designates  sev- 
eral forms  of  extortion,  and  makes  them  each  a  substantive 
offense ;  but,  the  defendant  is  prosecuted  under  that  specific 
part  of  the  section,  which  makes  it  a  penal  offense  to  accuse 
another  of  a  crime  punishable  by  law^  with  intent  to  extort 
or  gain.  If  the  act  of  which  the  person  is  accused  is  not 
punishable  by  law,  it  is  not  the  crime  contemplated  by  the 
statute.  Punishable  by  law  are  not  words  that  describe  a 
crime.  They  limit  the  subject-matter  of  the  accusation  to 
those  acts  that  come  within  the  penalties  of  the  criminal 
laws  of  the  state.     To  accuse  one  of  administering  poison  to 
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and  killing  a  colt  or  other  domestic  animal,  the  property  of 
another,  without  fui*ther  imputation  of  criminal  intent,  is 
not  to  accuse  one  of  a  crime  under  the  statute.  The  poison 
may  have  been  administered  accidentally,  or  through  mis- 
take. By  section  6852  of  the  Revised  Statutes,  it  is  a  crime 
punishable  by  fine  or  imprisonment  to  malieiovsly  administer 
poison,  (»f  any  sort  whatever,  to  any  foal,  filly,  or  other  do- 
mestic animal  therein  referred  to,  the  property  of  another, 
with  intent  to  injure  or  destroy  the  same.  And  section  6851 
of  the  Revised  Statutes,  also  subjects  to  fine  or  imprisonment 
any  person  who  maliciously  kills  any  such  animal,  the  pro- 
perty of  another.  Such  administration  of  poison  and  there- 
by killing,  must  be  attended  with  the  element  of  malice  to 
constitute  the  statutory  crime.  It  is  charged  in  the  indict- 
ment, that  the  defendant,  with  the  intent  to  extort  and  gain 
from  William  Brigham  and  Almyra  Biigham  his  wife,  cer- 
tain chattel  property  and  a  pecuniary  advantage,  unlawfully 
and  knowingly  did  verbally  threaten  and  accuse  them  of 
having  committed  the  crime  of  administering  poison  to  and 
killing  the  two  colts,  but  not  of  having  done  so  maliciously, 
unlawfully,  or  knowingly.  There  is,  indeed,  no  allegation 
in  the  indictment,  that  the  defendant  accused  them  of  a 
crime  of  which  they  could  be  legally  convicted  and  punished. 

It  is  the  ancient  rule  of  our  law,  often  reiterated,  that 
penal  statutes  are  to  be  construed  strictly,  and  cannot  be  ex- 
tended by  implication  to  cases  not  falling  within  their  terms. 
And  although  there  is  another  rule  equally  well  settled,  that 
we  are  to  interpret  penal  statutes  according  to  the  manifest 
import  of  their  words,  yet  if  legal  words  are  used,  we  are  to 
understand  them  in  their  well  settled  legal  sense.  The  word 
crime  is  not  of  doubtful  signification  in  the  law.  And  where 
the  statute  distinctly  provides  that  the  offense  shall  consist 
in  accusing  another  of  a  crime^  with  the  intent  to  extort  or 
gain,  an  indictment  under  the  statute  is  not,  we  think,  suffi- 
cient, that  charges  the  doing,  with  such  intent,  of  an  act 
which  is  not  wrong  within  the  meaning  of  the  criminal  law. 

It  is  urged  in  argument,  that  in  alleging  the  offense  in  the 
indictment,  it  is  safe  to  use  the  words  of  the  statute ;  but, 
Vol.  xlvii. — 36 
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as  said  in  Hagar  v.  The  State,  35  Ohio  St.  268,  while  in 
charging  an  offense  in  an  indictment  it  is  not  g^od  practice 
to  omit  the  words  of  the  statute,  it  is  not  to  be  inferi'ed  that 
an  indictment  which  simply  pursues  the  Language  of  the 
statute  is  sufficient,  for  in  many  cases  something  more  is  re- 
quired. If  in  the  case  at  bar,  the  defendant  had  been  charged 
only  with  having  made  accusation  of  a  crime  with  intent  to 
extort,  without  specifying  the  crime,  the  indictment  would 
manifestly  have  been  insufficient.  It  was  requisite,  there- 
fore, to  supplement  the  words  of  the  statute  with  a  descrip- 
tion of  the  crime,  as  it  may  have  been  intended  to  do  in  the 
indictment,  but  in  which  the  crime  in  fact  is  insufficiently 
alleged. 

In  the  cases  to  which  our  attention  has  been  called,  there 
was  a  complete  description  of  the  crime  of  which  there  was 
a  threatened  accusation,  with  intent  thereby  to  extort  or 
gain. .  In  Commonwealth  v.  MovUon,  108  Mass.  807,  the  de- 
fendant was  indicted  under  a  law  inflicting  a  penalty,  for 
threatening  to  accuse  another  of  any  crime,  with  intent  to 
extort  money.  The  indictment  charged  that  the  defendant, 
maliciously  and  verbally,  threatened  one  Killam  to  accuse 
him  of  having  committed  the  crime  of  adultery,  with  a  view 
and  with  the  intent  to  extort  money  from  him.  The  crime 
of  which  Killam  was  threatened  to  be  accused,  was  evi- 
dent on  the  face  of  the  indictment,  for  adultery,  ex  vi  termini^ 
is  made  a  crime  in  the  chapter  prescribing  its  punishment. 

In  Commonwealth  v.  Goodwin,  122  Mass.  19,  which  was  a 
prosecution  under  the  same  law,  for  verbally  threatening  to 
accuse  another  of  the  crime  of  burning  an  insured  building 
belonging  to  him,  with  the  intent  to  extort,  the  indictment 
charged,  that  the  defendant,  with  the  intent  to  extort  a  cer- 
tain sura  of  money  from  one  Geldowski,  verbally  threatened 
to  accuse  him  of  having  committed  the  crime  of,  ^^feloniously 
and  wilfully  burning  a  certain  building  of  him  the  said 
Geldowski,  with  the  intent  to  injure  the  insurer."  The 
court  did  not  deem  it  necessary  to  set  forth  the  facts  consti- 
tuting the  crime  of  which  the  accusation  was  threatened, 
with  the  particularity  required  in  an  indictment  for  <!he 
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crime  itself,  as  the  criminality  of  the  act  of  burning  the 
building  was  alleged  and  shown,  in  adopting  the  words  of 
the  statute  descriptive  of  the  crime. 

The  facts  stated  in  the  indictment  not  constituting  an 
offense  under  the  statute,  we  might  proceed  no  further ;  but, 
there  is  apparent  on  the  record  an  error  that  merits  our  con- 
sideration, as  it  may  have  been  an  active  element  in  produc- 
ing the  conviction  of  the  plaintiff  in  error.  At  the  trial  in 
the  court  of  common  pleas,  evidence  was  admitted  tending 
to  prove  the  truth  of  the  accusation,  that  William  Brigham 
and  Almyra  Brigham  had  killed  the  two  colts  by  administer- 
ing poison  to  them,  but  the  court  instructed  the  jury,  that  so 
far  as  the  crime  charged  in  the  indictment  was  concerned,  it 
was  immaterial  whether  such  accusation  were  true  or  false. 

To  constitute  the  offense  described  in  the  statute,  there^ 
must  be  an  intent  to  extort  or  gain  the  objects  therein  spec- 
ified. Extortion  is  a  wix)ngful  exaction.  It  has  been  well 
defined,  as  the  obtaining  of  money  or  other  valuable  thing, 
either  by  compulsion,  by  actual  force,  or  by  the  force  of  mo- 
tives applied  to  the  will  and  often  more  overpowering  and 
irresistible  than  physical  force.  And  the  word  ^ain,  when 
used  in  connection  with  the  word  extort^  must  be  understood 
as  referring  to  u  mode  of  acquisition  equally  exceptionable. 
In  the  civil  law,  the  term  is  regarded  as  so  significant,  that 
the  expression  luari  gratia — ^for  the  sake  of  gain — ^is  used  to 
indicate  the  motive  which  evidences  theft,  as  the  criminal 
act  of  extortion,  before  the  enactment  into  the  Revised  Stat- 
utes of  section  6880,  was  denominated  an  attempt  to  rob. 

An  honest  effort  on  the  part  of  a  creditor  to  collect  a  just 
debt,  by  accusing  or  threatening  to  accuse  the  debtor  of  a  ' 
crime  with  which  the  debt  is  connected,  or  out  of  which  it 
arose,  does  not,  in  our  opinion,  come  within  the  purview  of 
the  statute.  Nor  should  the  statute  be  construed  as  cover- 
ing the  case  of  an  owner  who  demands  from  the  offender  a 
reasonable  compensation  for  property  which  he  has  malicious- 
ly and  criminally  destroyed,  and  accompanies  his  demand 
with  a  threat  to  accuse  the  offender  of  the  crime." 

In  St€Uie  V.  Hammond^  80  Ind.  80,  there  was  an  informa- 


Digitized  byLjOOQlC 


564  SUPREME  COURT  OF  OHIO. 

Mann  v.  The  Stote. 

tion  against  the  defendant  for  sending,  with  the  intent  to 
extort,  a  written  communication  to  one  Wintroad,  demand- 
ing from  him  the  payment  of  a  certain  sum  of  money,  and 
thereby  accusing  and  threatening  to  accuse  him  of  the  crime 
of  haying  obtained  the  money  from  the  defendant  through 
false  pretenses.  Itf  was  fairly  inferable  from  the  letter  sent 
by  the  defendant  to  Wintroad,  that  the  latter  was  indebted 
to  him  for  the  money  mentioned,  and  that  the  object  of  the 
defendant  was  merely  to  obtain  or  secure  the  re-payment  of 
it.  The  court  was  of  opinion,  that  a  threat  to  prosecute  for 
an  alleged  or  supposed  ofiFense  connected  with  the  creation 
of  the  debt,  where  the  object  of  the  threat  was  merely  to  se- 
cure the  payment  of  the  debt  due  from  the  person  threatened 
to  the  person  making  the  threat,  did  not  come  within  the 
spirit  or  purpose  of  the  statute. 

In  The  People  v.  Griffin^  2  Barb.  427,  the  defendant  was 
indicted  for  having  written  letters  to  one  Heath,  threatening 
to  burn  and  destroy  his  proi)erty,  unless  he  would,  within  a 
certain  time,  send  the  defendant  a  given  sum  of  money, 
claimed  by  the  defendant  to  lie  due  from  Heath.  It  was  not 
a  case  in  which  the  debt  claimed  was  connected  with  or 
grew  out  of  the  act  of  injury  threatened,  and  Welles,  J., 
in  the  opinion  said :  {^^  The  intent  must  be  to  extort  or  gain. 
Can  it  be  truly  said  that  a  person  extorts  money  which  is 
justly  his  due?  The  word  gain^  in  the  connection  here 
used,  I  regard  as  synonymous  with  extort :  at  least,  I  think 
it  must  mean  something  more  than  merely  to  obtain,  or  get 
possession  ofTj  In  view  of  the  well  established  rule,  that 
penal  statutes  are  to  receive  a  strict  construction,  I  must  in- 
terpret this  as  intending  to  embrace  only  cases  where  the 
intent  is  to  obtain  that  which  in  justice  and  equity  the  party 
is  not  entitled  to  receive." 

Whether  the  accusation  against  Brigham  and  his  wife  was 
true  or  false  was  not,  in  our  judgment,  immaterial  as  afFect- 
ing  the  guilt  or  innocence  of  the  plaintiff  in  error.  In  the 
absence  of  any  intent  to  extort  or  gain,  he  would  not  be 
guilty  of  the  offense  charged.  It  is  conceded  that  the  ani- 
mals poisoned  and  killed  were  his  property,  and  if  the  minds 
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of  the  jury  had  not  been  diverted  from  a  consideration  of 
the  evidence — as  immaterial — which  tended  to  prove  that 
the  parties  accused  were  guilty  of  the  crime  of  administering 
the  poison,  it  might  have  been  made  manifest  to  the  jury, 
that  the  motive  of  the  defendant  was  not  to  extort  or  gain, 
but  only  to  obtain  an  equitable  satisfaction  for  the  loss  of 
his  property.  In  Reg,  v.  Richards^  11  Cox  C.  C.  48,  it  was 
held,  that  whether  the  prosecutor  was  guilty  or  innocent  of 
the  threatened  accusation,  might  be  material  in  considering 
the  question  whether,  under  the  circumstances  of  the  case, 
the  intention  of  the  prisoner  was  to  extort  money  or  to  com- 
pound a  felony, — a  distinct  statutory  offense.  IJThe  intent  to  | 
extort  may  indeed  exist,  notwithstanding  the  truth  of  the  ; 
accusation,  and  yet,  in  the  light  of  surrounding  circum- 
stances, the  fact  that  the  accusation  is  true  may  strongly  aid  ' 
in  negativing  such  intentT) 

In  HUiott  v.  The  State,  36  Ohio  St.  318,  the  charge  against 
Elliott  was,  that  with  the  intent  to  extort  and  gain  a  certain 
amount  of  money,  and  certain  valuable  securities,  he  accused 
W.  of  the  crime  of  maliciously  burning  his  own  barn  with 
the  intent  thereby  to  prejudice  the  iusurer.  On  demurrer 
to  the  indictment  it  was  held,  that  it  was  not  defective  for 
want  of  an  averment  that  the  accusation  against  W.  was 
false.  The  legal  pi-esumptiou  being  that  the  accusation  was 
false,  such  an  averment  became  unnecessary.  The  allegiv- 
tion  in  an  indictment  of  an  intent  to  extort  may  be  sustained, 
although  the  accusation  threatened  be  true,  hence,  the  pro- 
priety of  the  decision  in  that  case,  that  the  truth  or  falsity 
of  the  accusation  made  by  the  defendant  was  not  an  essen- 
tial element  of  the  crime.  But,  such  decision  does  not  mil- 
itate with  the  position,  that  tlie  truth  of  the  accusation  may 
become  material,  not  as  in  itself  an  adequate  defense,  but  as 
having  a  tendency  to  establish  that  the  intent  of  the  defend- 
ant was  not  to  extort,  but  only  to  secure  a  reasonable  com- 
pensation for  property  destroyed,  or  the  payment  of  a  just 
debt 

It  is  assigned  as  error,  that  the  jury  were  influenced  in 
their  verdict,  by  being  detained  an  inordinate  length  of  time 
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nniil  they  should  agree.  Upon  examination  of  the  record, 
we  do  not  think  that  the  court  unduly  exercised  its  discre- 
tion, in  the  length  of  time  it  required  the  jury  to  deliberate 
upon  the  merits  of  the  case  before  them,  nor  are  we  prepared 
to  say,  that  the  plaintiff  in  error  was,  in  any  way,  prejudiced 
by  such  detention  of  the  jury. 

Jtulffments  of  the  court  of  common  pleas  and  circuit  court  re- 
versed. 


Statb  bx  bbl.  v.  Kbabnb  et  al. 

Municipal  Carporations-^Bedietricting  into  wwrd^—  When  eleeUon  may  he 
hfild  in — Ouster  of  Membere  qf  councU-^Stffect  of—Tenure  <if  qgUe,  qf 
councilmen —  WJiat  ie  not  an  abandonment  cf~^8ections  8, 1S82  and  16t8, 
Revised  Statutes^  construed — Pleading. 

1.  Where  a  city  council  passes  an  ordinance  redistricting  the  city  into  wards, 

no  election  can  be  held  under  it  until  the  next  ensuing  annual  election 
for  corporation  officers.  An  earlier  election  is  specifically  prohibited 
by  section  1S32  of  the  Revised  Statutes.  Uence,  where  a  special  election 
is  attempted  to  be  held  for  the  selection  of  members  of  the  council  under 
such  ordinance  prior  to  the  next  ensuing  annual  election,  such  special 
election  is  inoperative,  and  persons  holding  seats  in  the  council  by  vir- 
tue of  certificates  based  upon  such  special  election  may  be  ousted  by 
quo  warranto. 

2.  Where  a  judgment  of  ouster  is  pronounced  against  peiaons  holding  seats 

in  a  city  council,  and  they  are  ousted  therefrom  on  the  ground  tha^  the 
wards  from  which  they  claimed  to  have  been  elected  had  no  legal  ex- 
istence, such  judgment  of  ouster  does  not  create  vacancies  in  the  coun- 
cil which  may  be  filled  by  a  special  election. 

3.  Under  section  1673  and  section  8  of  the  Revised  Statutes,  a  member  of  a 

city  council  is  entitled  to  hold  the  office  until  his  successor  is  elected 
and  qualified. 

4.  The  allegation  in  a  pleading  that  a  member  of  a  council  has  whoUy  aban- 

doned his  seat  as  such  councilman,  does  not  state  an  issuable  fact,  and 
is  bad  on  demurrer. 

5.  The  appointment  by  a  city  council  of  a  member  thereof  to  an  office  wliich 

the  statute  makes  a  member  of  council  ineligible  to  fill,  and  his  accept- 
ance thereof,  does  not  work  an  abandonment  of  liis  office  as  councilman. 
The  appointment  to  the  second  office  is  absolutely  void. 

(Decided  December  9,  1800.) 
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Quo  Wabbanto.    Submitted  on  demurrer  to  answer. 

2>.  K.  Watson^  Attorney-General,  R*  A.  Harrison  &nd  S.  A* 
Bowman^  for  relator. 
John  A.  McMahon  and  John  L.  Zimmerman^  for  defendants. 

Speab,  J.  The  defendants,  Michael  Kearns,  George  Wis- 
singer,  and  Samuel  Scott,  seek  to  justify  the  holding  of  seats 
as  councilmen  from  the  fourth,  seventh  and  eighth  wards  of 
the  city  of  Springfield,  by  virtue  of  a  special  election  whicli 
occurred  July  9,  1890,  called  by  proclamation  of  the  mayor, 
under  the  authority  of  an  ordinance  passed  by  the  council 
May  27, 1890,  redistricting  the  city  into  wards,  of  which  the 
said  fourth,  seventh  and  eighth  were  portions. 

In  the  case  of  The  State  ex  rel.  v.  O'Brien  et  cU,^  decided 
by  this  court  June  27, 1890,  (24  Law  Bulletin,  233,)  O'Brien 
and  his  five  co-defendants  were  ousted  from  seats  in  that  body, 
on  the  ground  that  the  wards  from  which  they  claimed  to 
have  been  elected  had  no  legal  existence.  These  persons 
held  seats  in  the  council  at  the  time  of  the  passage  of  the  or- 
dinance above  referred  to,«nd  voted  for  it,  and  the  validity 
of  the  ordinance  rests  upon  their  votes  in  its  favor.  The 
judgment  of  ouster  was  assumed  by  the  mayor  to  create  va- 
cancies in  the  council,  and  he  assumed,  farther,  that  he  might 
call  a  special  election  under  the  ordinance  of  May  27,  to  fill 
them.  Both  assumptions  were  unwarranted.  There  being 
no  such  wards  to  be  represented,  there  could  be  no  member 
from  such  wards,  and  it  is  not  possible  for  a  vacancy  to  occur 
in  the  incumbency  of  an  office  which  itself  had  no  existence. 
It  is  not  necessary  to  a  decision  of  the  present  case  to  pass 
upon  the  validity  of  the  ordinance,  and  we  do  not  decide 
that  question.  But,  whatever  view  is  taken  of  that,  no  such 
special  election  was  authorized  by  law.  The  proclamation 
had  no  force,  and  the  attempted  election,  at  least  so  far  as 
conferring  title  is  concerned,  was  a  nullity.  Section  1632, 
Revised  Statutes,  specifically,  in  direct  terms,  forbade  it. 
The  defendants  have  no  title,  and  judgment  of  ouster  will 
be  entered  against  them. 
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The  relator  seeks  to  have  indueted  as  members  of  council 
of  the  city  of  Springfield,  Erasmus  T.  Thomas,  Lifford  H. 
Purcell,  Thomas  J.  Thomas,  Albert  Tattle,  Ephraim  N.  Tib- 
betts  and  Joseph  D.  Little,  as  members  from  the  second,  third, 
fourth,  sixth,  seventh  and  eighth  wards.  These  gentlemen 
were  elected  at  the  April  election,  1888,  for  two  years,  from 
these  wards  respectively,  as  the  same  were  constituted  at 
that  time.  No  successora  from  these  wards  have  been  elected, 
nor  has  any  election  been  held  for  that  purpose.  Section 
1673,  Revised  Statutes,  provides  that  "  Members  of  the  coun- 
cil in  office  shall,  unless  a  vacancy  sooner  occurs,  serve  until 
the  expiration  of  their  respective  terms ;  at  each  annual  mu- 
nicipal election,  one  member  of  the  council  shall  be  elected 
in  each  ward  to  serve  for  two  years,"  etc.  Section  8  provides 
that  "  Any  person  holding  an  office  or  public  trust  shall  con- 
tinue therein  until  his  successor  is  elected  or  appointed  and 
qualified,  unless  it  is  otherwise  provided  in  the  constitution 
or  laws."  Membership  in  a  municipal  council  is  an  office. 
It  is  not  ^^  otherwise  provided  in  the  constitution  or  laws." 
No  successor  having  been  elected,  these  gentlemen  continued 
to  be  members  of  the  council  of  Springfield. 

It  is  alleged  in  the  answer  that  these  persons  have  wholly 
abandoned  their  seats  as  council  men.  This  allegation  does 
not  state  an  issuable  fact,  and  is  bad  on  demurrer.  It  is 
further  alleged  that  on  the  22d  day  of  July,  1890,  Ephraim 
N.  Tibbetts  was  elected  by  the  council  a  member  of  the 
decennial  board  of  equalization  for  the  city,  and  accepted 
the  office  and  took  the  oath.  Also,  that  on  the  first  day  of 
June,  1890,  E.  T.  Thomas  was  appointed  by  the  mayor,  and 
confirmed  by  the  council,  as  one  of  the  trustees  of  The 
Mitchell-Thomas  Hospital,  a  public  institution  of  the  city, 
which  office  he  accepted,  and  has  acted.  It  is  admitted  in 
an  agreed  statement  that  Tibbetts  took  the  oath  before  a 
notary  sent  to  his  house  for  the  purpose;  that  he  never 
otherwise  qualified  or  assumed  to  act  as  such  member,  and 
that,  on  the  first  of  July,  he  sent  a  written  resignation  to  the 
council  which  was  duly  read.  On  several  occasions  be- 
tween the  organization  of  the  council  in  April,  and  the  filing 
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of  the  petition  herein,  July  28,  these  six  persons  were  pres- 
ent at  meetings  of  the  council  and  undertook  to  participate 
in  the  proceedings,  but  were  not  recognized  by  the  presiding 
officer,  or  their  names  called  by  the  clerk. 

By  section  1717,  Revised  Statutes,  neither  Tibbetts  or 
Thomas,  while  a  member  of  council,  was  eligible  to  the  office 
to  which  he  had  been  thus  appointed.  Not  being  eligible, 
he  could  not  become  such  officer,  and  his  attempted  appoint- 
ment was  a  nullity.  It  could  not,  therefore,  in  law  have 
any  effect  whatever  upon  the  office  which  he  did  hold.  The 
acceptance  and  entering  upon  the  duties  of  a  member  of  the 
decennial  board,  by  Tibbitts,  might  be  evidence  tending  to 
show  intent  to  abandon  the  office  of  councilman,  but  stand- 
ing alone  does  not  establish  it.  There  was  no  abandonment 
.  on  the  part  of  either  of  these  men.  Vogel  v.  The  State^  107 
Ind.  874 ;  Crawford  v.  Dunbar,  62  Cal.  S6;  InEe  Oorlis,  11 
R.  I.  638. 

Acting  on  a  like  wrong  assumption  as  to  the  existence  of 
vacancies  in  the  second,  third  and  sixth  wards,  the  mayor 
called  an  election  in  those  wards  for  July  21,  and  on  that 
day  George  Phelps,  J.  C.  HoUoway,  and  Jonathan  Kitchen 
were  chosen.  These  men  took  their  seats  on  the  29th  of 
July,  the  day  after  the  petition  was  filed  in  this  case. 

An  order  of  induction  will  be  allowed  in  favor  of  Thomas 
J.  Thomas,  as  member  from  the  fourth  ward,  of  Ephraim  N. 
Tibbitts,  as  member  from. the  seventh  ward,  and  of  Joseph 
D.  Little,  as  member  from  the  eighth  ward,  as  those  wards 
were  defined  at  the  time  of  their  election.  Erasmus  T. 
Thomas  is  entitled  to  his  seat  as  member  from  the  second 
ward,  Lifford  H.  Purcell  from  the  third  ward,  and  Albert 
Tuttle  from  the  sixth  ward,  but,  inasmuch  as  the  present 
occupants,  who  took  seats  in  the  council  after  the  commence- 
ment of  this  action,  are  not  parties,  no  order  will  be  made 
as  to  them. 

Judgment  accordingly. 
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£  £21  Reemelin  et  al.  v.  Mosby. 


If^unetion — not  the  appropriate  remedy  to  try  title  to  public  office^  but  may 
be  employed  by  public  officer  to  protect  hie  poeeeaeion, 

1.  The  remedy  by  injunction  may  be  employed  by  the  incumbent  of  a  pub- 

lic office,  to  protect  his  posaeasion  against  the  interference  of  an  ad- 
verse claimant  whose  title  is  in  dispute,  until  the  latter  shall  establish 
his  title  at  law;  but,  it  is  not  the  appropriate  remedy  to  try  the  title  to 
a  public  office,  or  determine  questions  concerning  the  authority  to 
make  appointments  thereto. 

2.  Injunction  will  not  lie  at  the  suit  of  members  of  a  municipal  board, 

against  the  mayor,  to  restrain  him  from  the  exercise  of  his  appointing 
power  under  a  statute  which  requires  him  to  appoint  the  members  of 
another  municipal  board  created  by  it,  on  the  grounds,  that  the  act  is 
unconstitutional,  and  the  persons  so  appointed  will  attempt  to  deprive 
the  plaintiflFs  of  their  office. 

(Decided  December  9,  1880.) 

Motion  for  leave  to  file  petition  in  eiror  to  the  Superior 
Court  of  Cincinnati. 

The  action  in  the  superior  court  was  brought  by  Louis 
Reemlin,  Edgar  W.  Donham  and  William  Montgomery, 
members  of  the  Board  of  Public  Improvements  of  the  city 
of  Cincinnati,  joining  with  them,  the  board,  as  a  party  plaint- 
iff, against  John  B.  Mosby  individually,  and  in  his  capacity 
as  mayor  of  the  city,  to  enjoin  him  from  appointing  members 
of  the  board  of  city  affairs,  under  the  provisions  of  an  act 
passed  by  the  general  assembly  on  the  24th  day  of  October, 
1890,  at  the  extra  session  called  by  the  governor  of  the  state. 
That  act  abolishes  the  board  of  public  improvements,  and 
creates  as  its  successor,  a  board  of  city  affairs,  upon  which 
is  conferred  all  the  powers  and  duties  of  the  former  board. 
It  requires  the  mayor,  within  ten  days  after  its  passage,  to 
appoint  as  membei*s  of  the  latter  board,  ^^  four  citizens  of  the 
city,  well  known  for  their  intelligence  and  integrity,  two  of 
whom  shall  be  members  of  one  of  the  leading  political  parties, 
and  two  of  whom  shall  be  members  of  the  other  leading  polit- 
ical party,  all  of  whom  shall  be  designated  to  seiTe  until 
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the  third  Monday  in  April,  1891,  or  until  their  successors 
are  elected  and  qualified;"  and,  it  provides,  that  *^at  the 
election  for  municipal  officers  in  April,  1891,  there  shall 
be  chosen  by  the  electors  of  the  city,  two  members  of  the 
board  for  one  year,  and  two  for  two  years,  and  annually 
thereafter,  two  members  who  shall  be  elected  for  the  term 
of  two  years,  beginning  on  the  second  Monday  following 
their  election."  The  petition  avers  that  the  act  is  unconsti- 
tutional, in  that,  it  is  a  special  act  conferring  corporate  powers, 
and,  it  requires  that  the  pei^ons  appointed  as  members  of 
the  board  created  by  it,  shall  be  selected  from  the  two  lead- 
ing political  parties.  The  petition  also  avers  that  "such 
members,  if  appointed,  will  attempt  to  take  possession  of  the 
offices  now  held  by  the  plaintiffs,  and  to  exeia3ise  and  perform 
the  duties  lawfully  incumbent  upon  the  plaintiffs,  and  will 
endeavor  to  intrude  into  said  offices,  and  seize  upon  the 
records  and  property  therein  situated ; "  and,  that  the  de- 
fendant threatens  to  make  the  appointments  in  pursuance  of 
the  act,  and  will  do  so,  unless  restrained  by  injunction ; 
which  action  of  the  defendant  in  making  the  appointments, 
it  is  alleged,  will  be  a  great  aYid  irreparable  injury  to  the 
plaintiffs  and  the  city,  for  which  there  is  no  adequate  remedy 
at  law.  The  prayer  of  the  petition  is  for  an  injunction,  re- 
straining the  defendant  from  appointing  any  person,  as  a  mem- 
ber of  the  board  of  city  affairs  or  exercising  any  power  under 
the  act  referred  to.  The  defendant  demurred,  upon  the 
grounds,  that  the  plaintiffs  were  without  legal  capacity  to 
sue,  and,  that  the  petition  does  not  state  a  cause  of  action. 
The  cause  was  reserved  to  the  general  term,  where  the  de- 
murrer was  sustained;  and  the  plaintiffs  not  desiring  to 
amend,  final  judgment  was  entered  for  the  defendant.  Leave 
is  now  sought  to  file  a  petition  in  error  to  reverse  that  judg- 
ment. 

FoUett  ^  Kelley  and  Peck  ^  Schaffer^  for  the  motion. 
Theodore  £fbrstma7u,  John  OcUvin  and  Draunn  Wulson^ 
oontra. 
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Williams,  J.  As  a  general  rule,  a  court  of  equity  will 
not  exercise  its  jurisdiction  to  control  the  conduct  of  public 
officers,  by  injunction,  except  when  necessary  to  prevent  a 
breach  of  trust  affecting  a  public  franchise,  or  some  illegal 
act,  under  color  of  authority,  injurious  to  the  property  rights 
of  individuals.  An  injunction  may  be  properly  allowed, 
however,  where  parties  are  at  issue  concerning  their  legal 
rights,  and  it  is  necessary  to  preserve  their  rights  in  9tatu  quo^ 
until  the  determination  of  the  controversy.  And  we  enter- 
tain no  doubt  of  the  correctness  of  the  rule  established  by  the 
cases  referred  to  by  counsel  for  the  motion,  which  is,  that  the 
remedy  by  injunction  may  be  employed  by  the  incumbent  of 
a  public  office,  to  protect  his  possession  against  the  interfer- 
ence of  an  adverse  claimant  whose  title  is  in  dispute,  until 
the  latter  shall  establish  his  title  at  law.  Chiilotte  v.  Poiney^ 
6  Southern  Rep.  607 ;  Kerr  v.  Trego,  47  Pa.  St.  292.  And 
see  2  High  on  Injunctions,  sec.  1815. 

But  we  are  not  satisfied  that  the  case  made  by  the  petition 
is  within  the  rule.  Evidently,  it  is  not.  There  is  yet,  no 
person  setting  up  any  claim  to  the  offices  held  by  the  plaint* 
iffs,  and,  according  to  the  petition  there  can  be  none  until  the 
defendant  shall  exercise  his  power  of  appointment.  There 
is  no  averment  that  the  defendant  is  attempting  to  interfere 
with  the  possession  of  the  plaintiffs,  or  that  he  threatens  to 
do  so.  The  averment  is,  that  he  threatens  to  appoint  the 
members  of  the  board  of  city  affairs,  in  pursuance  of  the  act 
passed  at  the  special  session  of  the  legislature,  and,  that 
*'  such  members,  if  appointed,  will  attempt  to  take  possession 
of  the  offices  now  held  by  plaintiffs,  and  to  exercise  and  per- 
form the  duties  lawfully  incumbent  upon  the  plaintiffs,  and, 
that  they  will  endeavor  to  intrude  into  said  offices,  and  seize 
upon  the  records  and  property  therein  situated."  Such  at- 
tempted interference  on  the  part  of  those  who  shall  be  ap- 
pointed, may,  as  we  have  seen,  afford  grounds  for  an  injunc- 
tion against  them.  The  present  action,  however,  has  no  other 
purpose  than  to  prevent  the  mayor  from  exercising  his  ap- 
pointing power  under  the  statute  referred  to,  because  it  is 
feared  that  the  persons  whom  he  may  appoint  to  fill  the  offices 
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thereby  created,  may  attempt  to  deprive  the  plaintiffs  of  those 
claimed  by  them.  The  only  interest  the  plaintiffs  now  have, 
in  seeking  to  test  the  constitutionality  of  that  statute,  is  to 
have  it  determined  in  advance  of  any  appointments  under  it, 
that  persons  so  appointed  will  acquire  no  valid  title  to  the 
oflBces  they  may  be  selected  to  fill ;  and,  to  have  it  adjudged 
that  by  reason  of  the  unconstitutionality  of  the  act,  the  offices 
held  by  the  plaintiffs  have  not  been  abolished,  and  therefore, 
their  continuing  title  to  them  is  unassailable,  notwithstand- 
ing the  act.  The  petition  presents  no  questions  for  adjudi- 
cation except  those  relating  to  the  title  of  the  plaintiffs  to  the 
offices  they  claim  to  hold,  and  the  authority  of  the  mayor  to 
perform  the  official  act  of  appointing  other  officers  under  the 
provisions  of  the  statute.  For  the  settlement  of  these  ques- 
tions, injunction  is  not  the  proper  remedy.  An  adequate 
remedy  at  law  is  provided.  With  respect  to  the  remedy  in 
such  cases,  it  is  said  in  High  on  Injunctions,  section  1812, 
that  "  No  principle  of  the  law  of  injunction,  and  perhaps  no 
doctrine  of  equity  jurisprudence  is  more  definitely  fixed  or 
ihore  clearly  established  than  that  courts  of  equity  will  not 
interfere  by  injunction  to  determine  questions  concerning 
the  appointment  or  election  of  public  officers,  or  their  title  to 
office,  such  questions  being  of  a  purely  legal  nature,  and  cog- 
nizable only  by  courts  of  law."  This  conclusion  is  fully  sus- 
tained. Delahanty  v.  Warren^  76  111.  185 ;  Sheridan  v.  CoU 
vin,  78  ni.  237;  Brown  v.  Reding,  50  N.  H.  886;  Bealv. 
Ray,  17  Ind.  554;  Cochran  v.  McCleary,  22  Iowa,  75;  Up- 
degraff  v.  Oraus,  47  Pa.  St.  108 ;  People  v.  Canal  Board,  55 
N.  Y.  890 ;  Hilliard  on  Injunctions,  489, 490 ;  and  see  2  High 
on  Injunctions,  sec.  1256. 

There  is  another  ground,  upon  which,  we  think,  the  judg- 
ment of  the  superior  court  must  be  sustained. 

It  is  not  doubted,  that  ordinarily,  a  party  is  entitled  to  the 
preventive  remedy  by  injunction  against  a  threatened  wrong 
to  his  property  rights,  by  one  having  the  power  to  commit  it, 
which,  if  consummated,  would  cause  him  irreparable  injury, 
for  which  courts  of  law  can  afford  no  adequate  redress.  He 
need  not  wait  until  the  injury  is  done,  since,  to  require  him 
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to  do  SO,  would  defeat  the  remedy.  It  is,  however,  well  set- 
tled, that  the  party  who  seeks  the  remedy,  must  not  only  show 
some  clear  legal  or  equitable  right,  but  also,  a  well  grounded 
apprehension  of  immediate  and  substantial  injury  to  such 
right.  Threatened  acts,  which,  though  unauthorized,  can 
have  no  such  immediate  results,  constitute  no  ground  for  the 
Telief.  The  act  which  the  defendant  threatens  to  do,  as  ap- 
pears from  the  petition,  is  to  appoint  the  members  of  the 
board  of  city  affairs  in  pursuance  of  the  alleged  unconstitu- 
tional statute;  the  injury  apprehended  by  the  plaintiflEs, 
that  their  offices  may  be  usurped  by  the  persons  so  appointed. 
It  is  the  action  of  the  persons  who  may  be  so  appointed,  that 
the  plaintiff's  fear  will  cause  them  injury,  and  not  that  of 
the  defendant  in  making  the  appointment ;  and,  it  is  plain, 
the  appointment  cannot  produce  the  apprehended  mischief. 
To  its  commission,  the  action  of  a  new  agency  is  necessary, 
that  of  the  officers  appointed,  over  whom  the  defendant  can 
have  no  control. 

True,  the  plaintiffs  allege,  that  the  making  of  the  appoint- 
ment will  cause  them  great  and  irreparable  injury  for  which 
they  have  no  adequate  remedy  at  law.  But  this  is  merely 
the  pleader's  conclusion,  which  the  facts  averred  do  not  sup- 
port. Having  come  to  the  conclusion  that  the  petition  does 
not  make  a  case  for  the  relief  sought,  in  any  event,  we  have 
not  deemed  it  necessary  to  examine  the  questions  made  as  to 
the  constitutionality  of  the  statute. 

Motion  rcfusid. 
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Incest— Section  7010,  Revised  StatuteSy  Construed— A  fflnity. 

Affinity  is  the  relationship  which  arises  from  marriage  between  one  of  the 
spouses  and  the  blood-relations  of  the  other,  and  does  not  include  per- 
sons related  to  the  other  simply  by  affinity.  Therefore  a  buaband  is 
not  related  by  affinity  to  his  wife's  brother's  wife,  and  sexual  inter- 
course between  them,  though  immoral,  is  not  an  indictable  offence 
within  the  provisions  of  f  7019  Revised  SUtutes. 

(Decided  December  9, 1890.) 
Error  to  the  Court  of  Cominon  Pleas  of  Lawrence  county. 

J.  L.  Anderson^  for  plaintiff  in  error. 

1.  Is  Alfred  Chinn,  plaintiff  in  error,  a  kin  by  affinity  to  Ann 
Rafferty,  the  wife  of  Thomas  Rafferty,  his  brother-in-law? 
I  contend  that  he  is  not,  because,  Ann  Rafferty  is  not  a 
blood  relative  of  Mary  Chinn,  the  wife  of  Alfred  Chinn.  An- 
drews Dictionary  of  Law,  page  40,  and  cases  cited.  There 
is  no  affinity  between  the  blood  relations  of  the  husband  and 
the  wife.  See  also  Webster's  Dictionary;  Winfield's  Ad- 
judged Words  and  Phrases,  26. 

The  connection  existing  between  the  blood  relations  of  the 
husband  and  wife  is  expressed  by  the  terms  affinis^  affinitaSj 
or  affinitatia.  Affinitas  is  defined  to  be  "  that  connection  aris- 
ing from  marriage  which  is  neither  consanguinity  nor  affinity." 
Bou  V.  Law  Die,  12th  ed.,  97.  The  illustration  given  under  this 
definition  is  that,  of  ^^  the  husband's  brother  and  the  wife's 
sister,"  who  are  related,  not  by  afi&nity,  but  by  affinitas.  See 
also  the  definition  of  ^*  affinity  "  in  the  same  edition. 

Incest  ^^  means  in  all  cases  illicit  intercourse  between  per- 
sons within  the  degree  of  consanguinity  within  which  mar- 
riages are  prohibited  by  law."  Adjudged  Words  and  Phrases, 
810 ;  Daniel  v.  People,  6  Mich.  886. 

Our  statute  has  made  no  step  in  advance,  and  includes  in 
the  definition  of  incest  only  persons  related  to  each  spouse 
by  affinity,  that  is,  all  the  consanguinei  of  each  spouse — ^if 
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we  are  to  be  guided  by  what  seems  to  be  the  weight  of  au- 
thority. 

The  old  statute  S.  &  C,  p.  405,  specifies  step-father  and 
step-daughter,  step-mother  and  step^3on,  father  and  daughter, 
mother  and  son,  brother  and  sister ;  all  cases  of  consanguin- 
ity or  affinity  according  to  tlie  definitions  given  by  Bouvier. 

In  1877  the  criminal  statutes  were  codified  and  the  above 
statute  as  to  incest  was  made  to  read  as  it  now  stands  in  Re- 
vised Statutes,  section  7019. 

The  terms  consanguinity  and  aflBnity  are  substituted  for  all 
of  the  above  specified  cases. 

It  would  seem  that  it  was  the  intention  of  the  legislature 
to  use  the  term  affinity  to  include  the  cases  specified  in  above 
statute,  S.  &  C,  p.  405 — as  it  has  used  the  term  consanguinity 
to  cover  the  cases  of  consanguinity  therein  specified. 

The  brief  of  defendant  in  error  refers  to  the  sacred  rela- 
tion existing  between  Chinn  and  Ann  Rafferty,  but  surely 
the  relation  of  a  first  cousin  is  more  sacred  than  the  relation 
between  plaintiff  in  error  and  his  brother-in-law's  wife.  In 
the  veins  of  his  first  cousin  flow  the  same  amount  of  ances- 
tral blood  that  would  flow  in  the  veins  of  a  half  brother,  or 
hHlf  sister,  and  besides,  the  feelings  of  affection  and  the  fa- 
miliarity between  first  cousins  are  stronger  and  more  inti- 
mate than  thos^  betwixt  a  pei-son  and  his  brother-in-law's 
wife.  Yet  the  statute  has  not  made  intercoui*se  between 
cousins  incest,  nor  do  I  think  it  was  the  policy  or  intention 
of  the  legislature  to  make  intercourse,  between  peisons  re- 
lated as  were  Chinn  and  Ann  Rafferty,  incest. 

2.  It  seems  that  the  degree  of  relationship  should  be  de- 
termined b)''  counting  from  Chinn  to  his  wife  one,  from  his 
wife  to  her  father  and  mother  two,  from  thjem  to  Thos.  Raf- 
ferty three,  and  from  him  to  his  wife  four,  being  the  same 
degree  of  that  of  a  firet  cousin.  I  do  not  find  authority  to 
sustain  this  view,  and  only  suggest  it  upon  the  ground  that 
if  wl'iat  has  heretofore  been  known  as  affinitas  is  to  be  in- 
cluded in  the  term  affinity,  which  is  not  a  relation  by  blood 
of   either  spouse  but  by  marriage  only^  it  seems  prdper  to 
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reckon  the  degrees  through  each  of  the  parties  through  whom 
the  connection  is  traced. 

Q-eo.  W.  Keye^  Prosecuting  Attorney,  for  the  State. 

The  section  5,  S.  and  C.  405,  defining  the  crime  of  "  in- 
cest,'* set  out  the  specific  persons  by  their  distinctive  names, 
between  whom  sexual  intercourse  was  forbidden. 

While  section  7019,  Reused  Statutes,  under  which  the 
indictment  in  this  case  was  drawn,  provides  that  persons 
who  commit  adultery  or  fornication  together,  being  nearer  of 
kin,  by  consanguinity  or  affinity,  than  cousins,  shall  be  im- 
prisoned. 

Under  S.  and  C.  405,  the  violation  of  the  statute  wrought 
confusion  in  the  blood  relationship  of  those  nearer  of  kin 
than  cousins,  and  the  blood  relation  of  either  the  husband  or 
wife,  to  wit,  the  stepson  or  step-daughter,  and  those  only. 
While  under  section  7019,  Revised  Statutes,  the  violation  of 
the  statute  works  confusion  in  the  "  marriage  relationship  " 
or  those  nearer  of  kin  by  affinity  than  cousins,  by  reason  of 
such  relationship.  Therefore,  the  definitions  of  "incest** 
and  "affinity"  given  in*  Bouvier's  Law  Dictionary  and  under 
the  common  law  do  not  apply  to  this  cause  and  are  mb- 
leading,  when  relied  on  in  the  construction  of  section  7019, 
Revised  Statutes. 

And  it  seems  clear  to  me  that  the  legislature  in  the  enact- 
ing of  this  statute,  intended  to  extend  the  protecting  and 
restraining  power  of  the  state  in  this  class  of  crimes  so  as  to 
preserve  sacred  all  the  relations  that  grow  out  of  the  mar- 
riage contract.  Foot  v.  Morgan^  1  Hill  N.  Y.  654 ;  X)ain  v. 
Juffham^  7  Cowan  478;  note.  Edwards  v.  Russell^  21 
Wend.  68 ;  StewaH  v.  The  State,  39  O.  S.  153. 

MiNSHALL,  C.  J.  At  the  May  term,  1890,  of  the  Court 
of  Common  Pleas  of  Lawrence  county,  Alfred  Chinn,  the 
plaintiff  in  error,  was  convicted  and  sentenced  to  imprison- 
ment in  the  penitentiary  of  the  state  for  one  year,  upon  an 
indictment,  found  at  the  same  •  term,  charging  him  with  hav- 
ing committed  adultery  on  August  10, 1879,  with  one  Ann 
Vol.  xlvii.— 87 
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RafiEerty ;  who,  as  is  averred,  was  related  to  him  by  affinity 
nearer  than  cousins,  both  having  knowledge  of  the  relation- 
ship. 

From  a  bill  of  exceptions  taken  at  the  trial,  it  appears 
that  the  state  offered  evidence  and  proved :  "  Ist.  That  Mary 
Chinn  and  Thomas  Rafferty  are  brother  and  sister  by  con- 
sanguinity. 2d.  That  on  or  about  January  1,  1867,  said 
Thomas  Rafferty  married  Ann  *Rafferty,  who  has  ever  since 
been  his  wife.  8d.  That  on  or  about  September  9,  1875, 
the  defendant  Alfred  Chinn  married  said  Mary  Chinn,  who 
has  ever  since  been  his  wife.  4th.  That  the  foregoing  con- 
nection by  marriage  is  the  only  relationship  that  has  ever 
existed  between  the  defendant,  Alfred  Chinn,  and  the  said 
Ann  Rafferty."  And,  also,  that  Alfred  Chinn  and  Ann  Raf- 
ferty had  intercourse  with  knowledge  of  their  relation  as 
charged  in  the  indictment. 

At  the  close  of  the  testimony  for  the  state,  the  counsel 
for  the  defendant  asked  the  court  to  charge  the  jury,  that 
if  they  found  the  facts  to  be  as  just  stated,  they  should  re- 
turn a  verdict  of  not  guilty.  But  the  court  refused  to  do  so, 
and  charged  the  jury  in  substance  that  if  the  parties  were 
related  by  marriage  as  stated,  ^^  then  the  said  Ann  Rafferty 
was  the  sister  by  affinity  (commonly  known  as  sister-in-law) 
of  said  defendant,  Alfred  Chinn,  and  that  they  were  nearer 
akin  by  affinity  than  cousins."  • 

An  exception  was  reserved  to  the  charge  of  the  court  and 
to  its  refusal  to  charge  as  requested ;  and,  a  motion  for  a 
new  trial  having  been  made  and  overruled,  to  which  an  ex- 
ception was  also  reserved,  the  court  sentenced  the  defendant 
to  be  imprisoned  as  before  stated. 

The  indictment  in  this  case  was  based  upon  the  provisions 
of  section  2,  chapter  9,  of  the  act  "  to  amend,  revise  and  con- 
solidate the  statutes  relating  to  crimes  and  offences "  that 
took  effect  July  1,  1877.  It  read  as  follows :  "  Section  2. 
Persons  nearer  of  kin  by  consanguinity  or  affinity  than  cous- 
ins, having  knowledge  of  their  relationship,  whotcomrait 
adultery  or  fornication  together,  shall  be  imprisoned  in  the 
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penitentiary  not  more  than  ten  years  nor  less  than  one  year." 
(74  Laws,  279.) 

Though  the  act  containing  this  provision  was  repealed  by 
the  act  of  1880,  codifying  the  general  statutes  of  the  state, 
the  section  itself  was  re-enacted  and  carried  into  the  revis- 
ion without  change  in  the  phraseology,  where  it  appears  as 
section  7019,  Revised  Statutes;  and,  though  the  offense 
charged  in  the  indictment  is  laid  as  having  been  committed 
before  the  repeal,  yet,  by  virtue  of  section  79,  Revised  Stat- 
utes, the  right  of  the  state  to  prosecute  for  existing  offences, 
was  not  affected  by  the  repeal.  Railroad  Company  v.  Belt^ 
86  Ohio  St.  479,  481. 

The  question  then  arises  whether  upon  the  proof  offered 
by  the  state,  the  defendant  is  related  by  affinity  to  Ann 
Rafferty,  that  is,  whether  they  are  related  as  brother  and 
sister-in-law ;  for,  if  so,  then  upon  the  authority  of  Stewart 
V.  8tate^  89  Ohio  St.  162,  they  are  related  to  each  other 
nearer  by  affinity  than  cousins. 

The  term  affinity  as  used  in  determining  the  persons  be- 
tween whom  marriage  may  be  lawfully  solemnized,  and 
those  between  whom  sexual  intercourse  is  to  be  regarded  as 
incestuous,  has  received  in  law  by  its  application  and  use  a 
definite  signification ;  and  we  must  assume  that  the  legisla- 
ture in  enacting  this  section,  defining  the  crime  of  incest, 
used  it  in  the  same  sense.  It  expresses  the  relationship 
which  arises  by  marriage  between  one  of  the  parties  and  the 
blood  relations  of  the  other ;  but  it  does  not  include  those 
only  related  by  affinity  to  the  other.  As  sometimes  stated 
the  consanguinei  of  the  wife  are  the  affines  of  the  husband, 
and  vice  versa ;  but  the  affines  of  the  wife  are  not  those  of 
the  husband,  nor  are  the  affines  of  the  husband  those  of  the 
wife.  2  Stephen's  Com.,  286.  It  is  thus  defined  by  Erskine 
in  his  Institutes,  1.  b.  6.  t.  §  8,  "  Affihity  is  that  tie  which 
arises  in  consequence  of  marriage  betwixt  one  of  the  married 
pair  and  the  blood  relatives  of  the  other ;  and  the  rule  of 
computing  its  degrees  is,  that  the  relations  of  the  husband 
stand  in  the  same  degree  of  affinity  to  the  wife,  in  which 
they  are  related  to  the  husband  by  consanguinity ;  which 
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rule  holds  also,  e  conver%o^  in  the  case  of  the  wife's  relations. 
Thus  where  one  is  brother  by  blood  to  the  wife,  he  is  brother^ 
in-law,  or  by  affinity,  to  the  husband.  But  there  is  no  affin- 
ity between  the  husband's  brother  and  the  wife's  sister^ 
which  is  called  by  the  doctors  affinita$  affinitoHf :  because 
then  the  connection  is  formed,  not  between  one  of  the  spouses 
and  the  kinsmen  of  the  other,  but  between  the  kinsmen  of 
both.''  See  also,  1  Bouvier's  Law  Die,  "Affinity,"  and  the 
same,  Brown's  Law  Dictionary ;  1  Am.  &  Eng.  Ency.  of 
Law,  815  and  notes ;  1  Bl.  Comm.  435,  Christian's  note.  In 
the  note  just  cited  it  is  said,  "  though  a  man  is  related  to  his 
wife's  brother  by  affinity,  he  is  not  so  to  his  wife's  brother's 
wife,  whom,  if  circumstances  would  admit,  it  would  not  be 
unlawful  for  him  to  marry,"  and  hence  intercourse  between 
them,  however  immoral,  would  not  be  incestuous. 

The  section  of  the  crimes  act  defining  and  punishing  incest 
prior  to  the  revision  of  1877,  simply  designated  the  persons, 
by  the  relationships  in  which  they  stood,  between  whom 
sexual  intercourse  was  punished  as  an  offense  (S.  &  C,  405) ; 
and  it  will  be  perceived  that  those  arising  from  marriage,  ss 
step-father  and  step-daughter,  step-smother  and  stepHSon,  sini- 
ply  included  cases  of  intercourse  between  one  party  to  the 
marriage  and  a  blood  relative  of  the  other,  following  as  far 
as  it  went,  the  established  rule  for  the  determination  of  r^ 
lationship  by  affinity ;  and  we  see  no  reason  for  supposing 
that  the  legislature  in  its  revision  of  the  crimes  act,  intended 
to  depart  from  this  general  rule,  and  establish  a  kind  of  re- 
lationship by  marriage  unknown  to  the  law.  The  fact  that 
more  remote  degrees  of  such  relationship  are  included,  ar- 
gues nothing,  as  effect  can  be  given  to  this  extension,  with- 
out departing  from  the  principle  upon  which  relationship  by 
affinity  is  determined. 

It  then  appears  that,  upon  the  proof  offered  by  the  state, 
the  defendant  should  have  been  acquitted,  and  the  court 
erred  in  charging  as  it  did.  There  is  no  relation  by  affinity 
nor  consanguinity  between  the  defendant  and  Ann  Rafferty ; 
she  is  simply  an  affinis  and  not  a  consanffuinetM  of  Mary 
Ghinn,  the  defendant's  wife ;  or,  in  other  words,  she  is  sitn- 
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ply  the  wife  of  the  defendant's  wife's  brother,  Thomas  Raf- 
ferty. 

The  case  is  clearly  distinguishable  from  that  of  Stewart  v. 
'State.  The  case  is  briefly  reported,  but  an  examination  of 
the  record  on  file,  shows  that  Etta  Drake,  with  whom  the 
offense  was  committed,  was  the  sister  of  the  defendant's 
wife  ;  and,  therefore,  related  to  him  by  aflBnity,  because  re- 
lated to  his  wife  by  consanguinity. 

The  indictment  does  not  charge  any  other  offense  than  that 
of  incest,  as  it  is  not  charged  that  the  defendant  cohabited 
with  Ann  Raffei*ty  in  a  state  of  adultery ;  and,  since  it  ap- 
pears from  the  proof  offered  by  the  state  that  the  defendant 
is  not  guilty  of  the  offense  charged,  the  judgment  should  be 
reversed  and  the  defendant  discharged. 

Judgment  accordingly. 


DaMARIN   &  Co.   BT  AL.   v.   HUBON   IbON  Co.   BT  AL. 

Corpcraiion^ — Mortgage  executed  by,  when  ineohent — Not  necessarUy 

invalid. 

A  mortgage  executed  by  a  corporation  to  secure  a  pre-existing  debt,  is  not, 
necessarily,  invalid  for  the  reason  that  the  company  was  known  to  be 
insolvent,  where  the  company  is  at  the  time  In  the  possession  of  its 
property,  and  in  the  active  prosecution  of  its  business,  and  intends  to 
continue  therein,  unless  prevented  by  other  creditors;  and  the  object 
of  the  mortgage  is,  on  its  part,  not  to  give  a  preference  to  one  creditor 
over  another,  but  simply  to  obtain  an  extension  of  credit. 

(Decided  December  9, 1890.) 
Ebbob  to  the  Circuit  Court  of  Jackson  county. 

The  action  below  was  commenced  in  the  court  of  common 
pleas  by  John  D.  Jones,  a  creditor  of  The  Huron  Iron  Com- 
pany, asking  a  judgment  upon  his  claim  and  the  appoint- 
ment  of  a  receiver  on  the  ground  that  the  company  was  in- 
solvent and  selling  its  iron  at  ruinous  prices  in  order  to  raise 
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money.  All  the  creditors  as  well  as  stockholders  were  made 
parties,  and  a  receiver  was  appointed.  Among  those  who 
answered  were  The  Portsmouth  National  Bank,  The  First 
National  Bank  of  Jackson,  and  The  Iron  Bank  of  the  same 
place,  to  each  of  which  companies  The  Huron  Iron  Company 
had  executed  a  mortgage  on  the  day  previous  to  the  com- 
mencement of  the  suit.  Damarin  &  Compay,  together  with 
the  other  unsecured  creditors  of  the  company,  contested  the 
validity  of  these  mortgages  as  against  themselves.  The 
case,  after  its  determination  in  the  common  pleas,  was  ap- 
pealed to  the  circuit  court,  which  found  the  facts  as  to  the 
execution  of  these  mortgages  as  follows : 

First— Ths^t  on  the  27th  day  of  September,  1882,  The 
Huron  Iron  Company  was  in  debt  to  The  Portsmouth  Na- 
tional Bank,  The  Iroa  Bank  and  The  First  National  Bank 
of  Jackson,  in  the  amounts  and  in  the  manner  claimed  by 
said  banks  in  their  respective  cross-petitions.  And  the  said 
William  Vaughn,  Lot  Davies,  John  J.  C.  Evans,  Adam  Bauer 
and  C.  F.  Bertsch,  who,  while  in  form  parties  as  makers  or  in- 
dorsers  to  some  of  the  paper  held  by  said  banks  evidencing 
their  said  claims,  yet  were  in  fact  mere  accommodation 
sureties  for  The  Huron  Iron  Company. 

Second — That  The  Huron  Iron  Company  for  about  a  year 
prior  to  the  appointment  of  the  receiver  as  hereinafter  men- 
tioned, was  much  embarrassed  pecuniarily,  and  although  its 
general  commercial  credit  remained  good,  it  endeavored  to 
borrow  money  to  reduce  its  indebtedness  to  the  banks,  but 
failed  to  do  so.  The  banks  were  pressing  for  security  for 
their  claims,  and  at  the  instance  of  the  The  First  National 
Bank  of  Jackson  and  The  Iron  Bank,  a  meeting  of  the  di- 
rectors of  The  Huron  Iron  Company  was  called  for  the  27th 
day  of  September,  1882,  to  consider  the  request  of  said  banks 
for  mortgage  security.  Pursuant  to  this  call,  five  of  the 
seven  directors  of  The  Huron  Iron  Company  met  on  said 
27th  day  of  September,  1882,  at  Jackson ;  those  present  being 
William  Vaughn,  J.  D.  Clare,  Lot  Davies,  John  J.  C;  Evans 
and  Robert  6.  Hunter,  and  at  once  proceeded  to  consider  the 
financial  condition  of  the  company  and  the  propriety  of  giv- 
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ing  mortgage  security  to  the  banks,  and  ascertained  its  finan- 
cial condition  to  be  bad,  and  that  its  indebtedness  was  about 
985,000.  After  considering,  it  was  resolved  to  give  mortgages 
upon  the  company's  real  estate  to  secure  the  claims  of  all 
three  of  the  banks,  and  a  resolution  was  duly  adopted  by  the 
aforesaid  five  directors  for  that  purpose,  and  to  continue  busi- 
ness under  the  management  of  Lot  Davies  if  they  could  do 
so.  The  moitgages  mentioned  in  the  cross-petition  of  said 
banks  were  thereupon  prepared  by  the  attorneys  of  the  banks 
and  duly  executed  by  the  officers  of  the  company  and  placed 
on  record. 

At  the  same  time,  in  view  of  the  contingency  of  the  unse- 
cured creditors  moving  against  the  cdmpany  upon  learning 
of  its  action  in  securing  the  banks,  it  was  determined  in  such 
event  to  place  the  business  and  property  of  the  company  in 
the  hands  of  a  receiver,  and  the  person  was  then  agreed  upon 
who,  in  such  cases,  should  institute  the  necessary  suit,  and 
also  the  person  who  should  act  as  receiver.  Mr.  E.  T.  Jones, 
who  was  afterwards  appointed  receiver,  being  the  person  then 
agreed  upon  for  that  place,  and  Mr.  Linn  Bentley  as  the  per- 
son to  bring  the  suit,  and  who,  in  fact,  was  applied  to  for  that 
purpose,  but  declined  to  act. 

Third — The  said  mortgages  conveyed  all  the  real  estate 
belonging  to  The  Hui-on  Iron  Company,  and  were  made  and 
executed  upon  no  other  considemtion  than  the  pre-existing 
indebtedness  of  the  company  to  said  banks  set  forth  in  their 
cross-petition ;  but  the  said  mortgages  by  their  terms  were 
made  to  secure  the  gross  indebtedness,  and  not  the  notes  evi- 
dencing the  same. 

Fourth — At  the  time  said  mortgages  were  executed  the 
said  J.  D.  Clare  was  not  only  a  stockholder  and  director  of 
The  Huron  Iron  Company,  but  was  also  a  stockholder  and 
director,  and  was  vice  president  of  The  First  National  Bank 
of  Jackson ;  and  the  said  Lot  Davies  was  also  a  stockholder 
and  director  in  both  The  Huron  Iron  Company  and  The  First 
National  Bank. 

Fifth — At  the  time  of  the  execution  of  said  mortgages,  said 
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banks,  and  each  of  them,  knew  that  The.  Huron  Iron  Com- 
pany was  financially  embarrassed. 

Sixth— On  the  28th  day  of  September,  1882,  the  next  day 
aftel-  the  mortgages  were  executed,  the  said  John  J.  C.  Evans 
and  David  Davis,  who  was  the  secretaiy  of  said  company  and 
attorney  of  The  Iron  Bank,  in  view  of  the  insolvency  of  said, 
company,  and  on  the  ground  that  Lot  Da  vies  had  left  the  fur- 
nace and  refused  to  manage  it,  procured  the  plaintiff,  John 
D.  Jones,  to  bring  this  suit,  the  said  Linn  Bentley  having  re- 
fused to  do  so ;  and  on  the  morning  of  the  29th  day  of  Sep- 
tember, 1882^  procured  the  appointment  of  E.  T.  Jones  as 
receiver,  who  at  once  took  charge  of  the  business  and  prop- 
erty of  said  company,  and  afterwards  converted  all  the  assets 
of  the  company  into  money,  which  was  brought  into  court 
and  is  now  here  for  distribution. 

Seventh — The  said  mortgages  were  executed  on  the  27th 
day  of  September,  A.  D.  1882,  and  were  delivered  and  re- 
corded as  stated  in  the  pleadings,  all  three  of  the  mortgages 
being  delivered  for  record  at  the  same  time.  That  the  mort- 
gage to  The  Portsmouth  National  Bank  was  executed  by 
The  Huron  Iron  Company  and  delivered  by  it  to  the  recorder 
of  Jackson  county  without  the  knowledge  of  said  bank  or 
any  of  its  officers  or  agents ;  but  that  at  the  time  it  was  so 
executed  W.  A.  Hutchins,  although  without  any  authority 
to  do  so,  assumed  to  represent  the  bank,  and  on  its  behalf 
accepted  said  mortgage  and  authorized  the  recording  thereof, 
and  on  the  next  day  submitted  his  action  to  Samuel  Reed, 
then  the  cashier  of  said  bank,  by  whom  it  was  fully  ratified 
and  confirmed.  That  Reed  acted  for  the  bank  in  his  capac- 
ity of  cashier. 

That  neither  the  action  of  Hutchins  nor  the  matter  of  the 
acceptance  of  said  mortgage  was  ever  submitted  to  the  di- 
rectors of  said  bank  at  any  meeting  of  the  board,  nor  did  they 
as  a  board  ever  take  action  upon  it  in  any  way ;  but  after 
Reed  was  so  informed  by  Hutchins  that  tBe  moi-tgage  had 
been  taken.  Reed,  in  his  capacity  as  cashier,  informed  John 
G.  Pebbles,  the  president  of  the  bank,  of  the  fact,  who  was 
entirely  satisfied  therewith ;  and  that  he  also  informed  M.  R. 
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Tewksbury,  one  of  the  directors  of  the  bank,  of  the  fact,  who, 
although  not  very  well  satisfied  therewith,  acquiesced  there- 
in ;  the  said  Reed,  Pebbles  and  Tewksburv  constituting  at 
the  time  thi-ee  of  the  five  directors  of  the  bank ;  and  in  addi- 
tion thereto  the  teller  of  the  bank,  W.  C.  Silcox,  was  sent 
by  Reed,  the  cashier,  to  Jackson,  Ohio,  to  examine  and  see 
that  the  mortgage  had  been  left  for  record,  and  he  accord- 
ingly made  the  examination  and  ascertained  that  it  had  been 
so  left. 

Eighth — At  the  time  of  the  execution  of  said  mortgages 
The  Hui*on  Iron  Company  was  in  fact  actually  insolvent,  but 
the  fact  of  such  actual  insolvency  was  not  known  to  said 
bank.  The  property  of  the  company  was  in  the  hands  and 
under  the  control  of  its  officers  and  agents.  Its  furnace  was 
in  blast,  its  business  was  being  earned  on  as  a  going  business, 
and  was  in  active  operation  under  the  exclusive  management 
and  control  of  its  officers,  as  it  had  previously  been.  The 
company  had  not  taken  action  to  abandon  or  discontinue 
business,  but  expected  to  continue  the  same  as  before. 

Ninth — In  giving  and  taking  said  mortgages,  all  parties 
acted  in  good  faith,  aiming  to  give  and  accept  security  for 
a  bona  fide  indebtedness.  The  said  Lot  Davies  and  J.  D. 
Clare,  though  stockholders  and  directors  of  The  First 
National  Bank,  yet  acted  in  good  faith  as  regarded  their 
duty  as  stockholders  and  directors  of  The  Huron  Iron  Com- 
pany. 

And  as  its  conclusions  of  law  upon  the  above  found  facts 
the  court  find,  that  by  the  execution  and  delivery  of  said 
moitgages  the  said  banks  each  acquired  a  lien  upon  the  real 
estate  of  The  Huron  Iron  Company  to  secure  the  amount  of 
their  respective  claims,  next  in  order  of  priority  after  the 
mechanics'  lien  of  Benoni  Gray  and  The  Portsmouth  Foun- 
dry &  Machine  Works,  and  that  there  is  now  due  them 
thereon  from  The  Huron  Iron  Company,  from  which  they 
have  a  lien,  the  sums  following,  being  the  principal  of  each 
claim  with  interest  to  the  28d  day  of  May,  1888,  being  the 
day  of  the  sale  of  said  real  estate,  to  wit : 
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To  the  Portsmouth  National  Bank         .        130,865  00 

To  The  Iron  Bank 2,619  90 

To  The  Fiist  National  Bank  of  Jackson       .    20,850  60 

And  that  they  are  entitled  to  a  pro  rata  distribution  of 
the  balance  of  the  proceeds  of  the  sale  of  said  real  estate  I'e- 
maining  after  paying  therefrom  a  proportionate  share  of  th^ 
costs  of  the  action  and  the  prior  liens  upon  said  real  estate 
as  herein  determined. 

And  the  court  coming  now  to  distribute  the  moneys  now 
in  the  hands  of  the  sheriff,  do  find  and  order  that  the  costs 

of  this  action,  taxed  to  $ be  paid  out  of  the  personul 

property  and  the  real  estate  of  The  Huron  Iron  Company  in 
the  proportions  following,  viz. : 

Out  of  the  proceeds  of  the  personal  property   $ 

And  out  of  the  proceeds  of  real  estate  $ 

And  it  is  further  ordered  and  adjudged  that  tlie  proceeds 
of  said  real  estate  now  in  the  hands  of  said  sheriff,  amount- 
ing to  $30,666,  be  paid  and  distributed  as  follows,  viz. : 

1st.  Upon  costs  of  this  action      •        •        .  $ 

2d.  To  Benoni  Gray        .         .        .        .       $ 

8d.  To  The  Portsmouth  Foundry  &  Machine 

Works •     744.25 

4th.  To  The  Portsmouth  National  Bank        $ 

6th.  To  The  Iron  Bank     .        .        .        .    • 

6th.  To  The  First  National  Bank  of  Jackson  $ 

And  it  is  further  ordered  and  adjudged  that  the  proceeds 
of  the  personal  property  now  in  the  hands  of  the  sheriff, 
amounting  to  $19,436.22,  be  paid  and  distributed  as  follows, 
to  wit: 

1st.  Upon  the  costs  of  this  action     •        •     $ 

2d.  To  John  D.  Davis  ...  $  5,459.20 

8d.  To  the  following  named  creditors  of  The  Huron  Iron 
Company,  equally  in  proportion  to  their  respective  claims  as 
heretofore  and  herein  found  by  the  court,  or  allowed  by  the 
receiver ;  and  as  to  them  and  all  the  other  creditors,  that  the 
residue  of  such  fund,  after  the  payments  hereinbefore  pro- 
vided for,  be  distributed  to  the  general  creditors  upon  the 


Digitized  byLjOOQlC 


JANUARY  TERM,  1890.  587 

Damarin  A  Go.  et  al,  v.  Huron  Iron  Co.  et  aL 

basis  of  the  amounts  due  them  on  the  first  day  of  this  term 
as  follows,  to  wit: 

The  Portsmouth  National  Bank        .  $ 

The  Iron  Bank  of  Jackson     .         .  t 

The  First  National  Bank  of  Jackson  .     9 

E.  L.  Harper  &  Co $19,512.67 

John  D.  Jones 2,104.80 

To  these  findings,  both  of  fact  and  of  law,  Damarin  &  Com- 
pany and  other  unsecui-ed  creditora  excepted  at  the  time,  and 
asked  that  they  should  be  set  aside  and  a  new  trial  granted, 
which  was  overruled  and  judgment  entered  on  the  findings. 

A.  C.  Thompsim^  of  counsel  for  Damarin  &  Company, 
cited  the  following  authorities.  Morawetz  on  Corporations, 
section  540c;  Stoddard^ %  Caee^  4  Court  Claims  Reports,  511 ; 
Bouse  V.  Bank,  46  Ohio  St.  498;  Ford  v.  Osbom,  45  Ohio 
St.  1 ;  Boiling  Stock  Co.  v.  Bailroad,  34  Ohio  St.  450 ;  37 
Ohio  St.  400. 
• 

jE.  TT.  Strong,  and  Moore  ^  Moore,  for  E.  L.  Harper  &  Co. 
cited  the  following  authorities.  BoiLBe  v.  Bank,  46  Ohio  St. 
498 ;  Bobbins  v.  Embrtj,  1  Sm.  &  M.  207,  258 :  Williams  v. 
Jones,  23  Mo.  App.  182;  White  Mfg.  Co.  v.  Pettes,  3  Ry.  & 
Cor.  L.  J.  22 ;  Beach  v.  Miller,  Id.  385 ;  Bank  v.  FaUs,  19 
Law  Bull.  253 ;  Ford  v.  Osborn,  45  Ohio  St.  1 ;  Mor.  on 
Corp.,  sec.  540c ;  2  Pom.  Eq.  Jur.,  sees.  666,  667 ;  Bailway 
V.  McCoy,  42  Ohio  St.  251 ;  Mor.  on  Corp.,  sec.  787 ;  Taylor 
on  Corporations,  sees.  634,  637,  759 ;  Koehler  v.  Black  Biv- 
er  Co.,  1  Black,  715 ;  Bradley  v.  Farwell,  1  Holmes,  433 ; 
Coons  V.  Braine,  9  Fed.  Rep.  532 ;  Drury  v.  Cross,  7  Wall. 
302 ;  Lippincott  v.  Carriage  Co.,  25  Fed.  Rep.  577 ;  Bich- 
ards  V.  Insurance  Co.,  43  N.  H.  263 ;  Hopkins  ^  Johnson's 
Appeal,  90  Pa.  St.  69 ;  1  Morawetz  Private  Corporations, 
sec.  517-531;  Goodin  v.  Canal  Co.,  18  Ohio  St.  169; 
Boiling  Stock  Co.  v.  A.  ^  a.  W.  By.,  84  Ohio  St.  463 ;  Cook 
on  Stock  and  Stockholder,  sees.  648,  649,  658  ;  Wardell  v. 
U.  Pac.  Bd.,  4  Dillon,  330 ;  103  U.  S.«51 ;  Thomasy.  Broums- 
mlle,  etc..  By.,  1  McCreary,  392;  109  U.  S.  522;   Cook  v. 
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Sherman^  20  Fed.  Rep.  167, 175 ;  Aberdeen  By.  v.  BlakUy  1 
Macq.  Sc.  App.  •461,  471 ;  Flanagan  v.  Q.  W.  By.,  L.  R.  7, 
Eq.  Caa.  116 ;  Gardner  v.  Butler,  80  N.  Jersey  Eq.  702,  721 ; 
Ouild  V.  Parker,  48  N.  Jersey  Law,  480,  486 ;  Cumberland 
Coal,  etc.,  V.  Parish,  42  Maryland,  698,  604-^07 ;  Covington, 
etc.,  Bd.  V.  Bowler,  9  Bush  (Ky.)  468;  Byan  v.  Leaven- 
worth, etc..  By.,  21  Kan<«as,  865,  897-899 ;  Jones  v.  Morri- 
son, 81  Minn.  140,  147-149 ;  European^  etc..  By.  v.  Poor, 
59  Maine,  277j  ButU  v.  Wood,  87  N.  Y.  817 ;  HoyU  v. 
Plaiteburgh  By.,  54  N.  Y.  814 ;  Metropolitan  By.  v.  Manhat-^ 
tan  By.,  15  Am.  &  Eng.  Ry.  Gas.  1 ;  Flint,  etc..  By.  v.  Dew- 
ey, 14  Mich.  477,  487,  488;  2  Pom.  Eq.  Jur.,  sees.  748,  749; 
Letois  v.  Anderson,  20  Ohio  St.  281 ;  Copeland  v.  Manton,  22 
Ohio  St.  402 ;  Casey  v.  Cavaroc,  96  U.  S.  467 ;  Section  4150 
Revised  Statutes  of  Ohio. 

Wells  A.  Hutchins  and  A.  T.  Holcomb,  for  defendants  in  er- 
ror, cited  and  commented  on  the  following  authorities.  Botise 
V.  Bank,  46  Ohio  St.,  498 ;  Mor.  on  Corp.,  vol,  2,  sec.  809  ; 
Barrick  y.  Oifford,  47  Ohio  St. — ;  Hawkins  v.  Furnace  Com- 
pany, 40  Ohio  St.  507 ;  Mora,  on  Corp.,  vol.  2,  sec.  787 ; 
Garrett  v.  Plow  Co.,  70  Iowa  697 ;  Buell  v.  Buckingham,  16 
Iowa,  284 ;  Bank  v.  Watson,  48  Iowa,  886  ;  Hallam  v.  Hotel 
Co.,  56  Iowa,  178  ;  County  Court  v.  Bailway  Co.,  85  Fed.  Rep. 
161 ;  Bank  v.  WhitUe,  78  Va.  787 ;  St.  Louis  v.  Alexander, 
28  Mo.  488;  Bank  v.  Flour  Co.,  41  Ohio  St.  552;  Boiling 
Stock  Co.  V.  By.  Co.,  84  Ohio  St.  450 ;  Mor.  on  Corp.,  vol.  1, 
sees.  522,  524;  Id.  vol.  2,  sees.  618,  625,  626,  629,  and  cases 
there  cited. 

Tripp  ^  Davis,  for  defendants  in  error,  also  filed  elaborate 
briefs,  making  substantially  the  same  points  and  citing  the 
same  authorities  as  other  counsel  for  defendants  in  error. 

By  the  Cotjbt.  There  is  some  question  as  to  what  this 
suit  should  be  regained,  whether  as  in  the  nature  of  an  as- 
signment, or  as  a  suit  to*dissolve  a  corporation  on  the  ground 
of  insolvency,  or  for  the  appointment  of  a  receiver  in  aid  of 
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a  creditor  only.  We  shall  treat  it,  however,  as  a  suit  to  dis- 
solve a  corpomtion,  because  upon  the  facttf  as  found,  such 
proceeding  might  have  been  instituted,  and  a  dissolution  must 
necessarily  result  from  awarding  the  relief  to  which  the  cred- 
itors are  entitled :  The  company,  being  indebted  largely  in 
excess  of  all  its  corporate  property  and  assets  of  every  kind,* 
cannot,  for  the  want  of  capital,  continue  business  after  its 
creditors  have  been  satisfied. 

The  question  then  arises  whether,  under  the  provisions  of 
§  5661  Revised  Statutes,  these  mortgages,  executed  at  the 
time  and  under  the  circumstances  that  they  were,  are  valid 
or  not.     The  section  reads  as  follows : 

^^  All  sales,  assignments,  transfers,  mortgages,  and  convey- 
ances, of  any  part  of  the  estate,  real  or  personal,  including 
things  in  action,  of  every  description,  made  after  the  petition 
for  dissolution  of  the  corporation  is  filed,  in  payment  of  or  as 
security  for  any  existing  or  prior  debt,  or  for  any  other  con- 
sideration, and  all  judgments  confessed  by  such  corporation 
after  that  time,  sluill  be  absolutely  void  as  against  the  re- 
ceiver appointed  on  such  petition,  and  as  against  the  credi- 
I   tors  of  the  corpomtion.** 

The  petition  in  this  case  was  filed  on  the  day  following  the 
execution  and  record  of  the  mortgages  to  the  banks ;  but, 
upon  the  principle  of  Bouse,  Trustee,  v.  The  Bank^  46  Ohio 
St.  493,  there  can  be  no  question  but  that,  if  at  the  time  of 
the  execution  of  these  mortgages,  the  intention  were  to  pro- 
cure the  institution  of  a  suit  on  the  next  day  for  the  dissolu- 
tion of  the  corporation  and  the  appointment  of  a  receiver,  the 
execution  of  the  mortgages  and  the  commencement  of  the 
suit  should  be  regarded  as  one  transaction ;  and  to  give  effect 
to  the  mortgages  would,  under  such  circumstances,  amount 
to  a  plain  fraud  on  the  law.  This,  however,  is  a  question  of 
fact  upon  which  the  court  below,  after  hearing  the  evidence, 
found  differently.  It,  in  substance,  found  that,  though  the 
corporation  was  insolvent  to  the  knowledge  of  its  officers,  ^4ts 
geneml  commercial  credit  remained  good,'*  and  that  it  was 
in  the  control  of  its  property,  actively  prosecuting  its  busi- 
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ness,  and  expected  to  continue  to  do  so  as  before ;  and  that 
all  parties  acted  in  good  faith. 

There  can  be  no  doubt  that  all  such  transactions  between 
a  company  and  a  part  of  its  creditors,  after  insolvency  iis 
known  to  exist,  should  be  closely  scrutinized  by  a  court,  and 
'the  adoption  of  no  mere  device  or  form  of  proceeding,  should 
be  permitted  to  frustrate  the  equitable  provisions  of  the  stat- 
ute, applicable  to  the  dissolution  and  winding  up  of  insol- 
vent corporations.  Still  the  right  of  a  company,  though 
embarrassed,  to  continue  its  business  and  to  retrieve  its  for- 
tunes, if  possible,  must  be  conceded  to  it  as  well  as  to  natural 
persons,  and  this  right  necessarily  carries  with  it  the  power 
to  obtain  an  extension  of  credit  by  giving  a  mortgage  upon 
its  property  to  such  of  its  creditors  as  are  unwilling  to  give 
further  time  unless  so  secured.  When  this  power  is  fairly 
and  honestly  exercised,  with  no  purpose  at  the  time  of  imme- 
diately abandoning  business  or  making  an  assignment,  the 
validity  of  a  security  so  obtained  cannot  well  be  questioned. 
We  might,  upon  the  evidence  in  this  case,  have  arrived  at 
a  different  conclusion  from  the  court  below  as  to  whether 
there  was  any  actual  intention  on  the  part  of  the  company  or  ^ 
its  officers  to  continue  business  after  the  execution  of  these 
moi-tgages.  There  are  a  number  of  things  in  the  evidence 
that  might  be  regarded  as  casting  a  doubt  upon  this  (Question. 
Still  it  is  not  the  pi'actice  of  this  court  to  weigh  the  evidence, 
but  to  accept  the  facts  as  they  have  been  found  by  the  court 
in  which  the  evidence  was  heard.  And,  for  this  reason,  the 
judgment  is 

Jffirmed. 
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ADJOURNMENT^    See  Bills  of  Exceptions. 
ADMINISTRATORS.    See  Limitation  of  Actions,  i. 
AFFINITY.    SeelNCK8T,4. 
AGENCY.    See  Fibb  Insurance,  1,  4. 

1.  Personal  liaMlity  qf  agent. — A  person  who  contracts  as  agent,  with- 
out haying  in  fact  authority  to  do  so,  Is  personally  responsible  to  those, 
who,  in  ignorance  of  his  want  of  authority  contract  with  him,  though 
he  acts  In  good  faith,  believing  that  he  is  invested  with  such  authority. 
Tiruit  Company  v.  Floyd  et  aL,  625. 

2.  Measure  of  damages. — This  liability  is  founded  upon  the  implied 
promise  of  the  person  so  contracting  as  agent,  that  he  has  authority  to 
bind  the  principal;  and  the  measure  of  damages,  is  the  loss  sustained 
by  the  other  contracting  party  by  reason  of  his  not  having  the  valid 
contract  which  the  agent  assumed  to  make.    Id.,  526. 

ALIMONY.    See  Divorce  and  Alimony. 

APPEAL. 

When  stockholders  may  appeal.— A  judgment  ordering  the  cancellation 
of  the  lease  of  a  railroad,  executed  by  its  owner  to  another  company, 
is  a  judgment  directly  affecting  the  stockholder  of  the  lessor;  and 
when  the  company  refuses  to  appeal  from  the  decree,  any  one  of  the 
stockholders  on  behalf  of  himself  and  other  stockholders,  may  appeal 
therefrom  under  the  provisions  of  §  5226,  Revised  Statutes,  as  a  '*  per> 
son  directly  affected  "  thereby,  whiMi  there  is  reason  to  believe  that 
the  officers  of  the  company  have  an  interest  in  common  with  the 
plaintiffs  in  the  case,  and  that  in  refusing,  or*  neglecting,  to  appeal, 
they  are  acting  in,  and  controlled  by,  that  interest.  And  it  Is  the  duty 
of  the  court  to  which  an  appeal  has  been  taken,  under  such  circum- 
stances, to  hear  the  case  upon  its  merits,  allowing  additional  pleadings 
to  be  filed  as  the  justice  of  the  case  may  require,  and  should  not  dis- 
miss the  case  otherwise  than  upon  its  merits.  Henry  v.  Jaynes  et  al. , 
.  116. 

ASSIGNMENT.    See  Mortgage,  Chattbi^ 

ATTACHMENT. 

Proceedings  brfore  Justice.— A  justice  of  the  peace  having,  by  section 
6522  Revised  Statutes,  jurisdiction  to  hear  and  determine  a  motion  to 
discharge  an  attachment,  on  the  ground  that  the  property  seized,  is 
exempt  from  execution,  his  decision,  while  unreversed,  is  conclusive 
between  the  parties.  The  defendant,  by  invoking  the  action  of  the 
justice  upon  the  motion,  waives  any  right  that  he  might  otherwise 
have  to  a  trial  of  the  question  by  a  jury.    Strauss  v.  Cooch,  115. 
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2.  Undertaking  in — Office  of. — ^The  undertaking  authorized  by  section 
5545,  Revised  Statutes,  to  be  given  by  a  defendant  in  attachment,  is 
intended  to  take  the  place  of  the  attachment  proceeding,  and  the  prop- 
eity  seized  by  virtue  of  tlie  writ.  It  is  the  intent  of  the  statute  that 
the  sureties  in  such  undertaking  shall  be  bound  to  the  same  extent 
(not  in  excess  of  the  amount  of  the  undertaking),  as  the  property  of 
the  debtor,  or  the  garnishees,  would  have  been  bound,  had  no  under- 
taking been  given,  and  the  undertaking  must  be  construed  with  refer- 
ence to  such  intent.    Jaynes  exWs  v.  Piatt,  262. 

3.  Sureties  concluded  by  Judgment  on.— In  an  action  upon  such  under- 
taking for  the  recovery  of  the  amount  of  the  judgment  in  favor  of 
plaintifiT  and  against  the  defendant  in  attachment,  the  sureties  are 
concluded  by  the  judgment,  and  will  not  be  heard,  in  the  absence  of 
fraud,  collusion,  or  manifest  mistake,  to  question  its  correctness,  or 
inquire  into  the  action  of  the  court  either  upon  a  preliminary  motion, 
or  in  rendering  the  final  judgment.    Jd.,  262. 

i.  Practice  in  such  caaes.--In  an  action  commenced  by  P.  against  D.,  in 
the  court  of  common  pleas,  the  plaintifiF  asked  a  judgment  for  $5,600, 
upon  a  claim  for  money  had  and  received  by  the  defendant  to  and  for 
the  use  of  the  plaintiff.  A  proper  affidavit  being  filed,  stating  the 
same  claim,  an  order  of  attachment  was  issued,  which  was  superseded 
by  the  defendant  giving  an  undertaking  under  section  5545,  Revised 
Statutes,  with  J.  as  his  surety.  Afterward,  by  leave  of  court,  the 
plaintiff  filed  an  amended  petition,  asking  to  recover  a  judgment  for 
the  same  amount  named  in  the  original  petition  by  reason  of  the  col- 
lection by  defendant,  after  dissolution  of  a  partnership  theretofore 
existing  between  the  parties,  of  debts  due  the  firm,  which  by  agree- 
ment, he  was  obligated  to  apply  in  discharge  of  partnership  debts,  but 
which  he  neglected  to  so  apply,  whereby  the  plaintiff  was  compelled  to 
pay  such  debts,  and  for  compensation  for  time  spent  in  collecting  debts 
and  settling  claims  against  the  firm,  and  asking  that  defendant  be  com- 
pelled to  account,  and  be  ordered  to  pay  to  plaintiff  any  balance  in 
his  hands,  and  for  other  equitable  relief.  Answer  was  filed,  and,  on 
trial,  judgment  was  rendered  for  plaintiff.  The  judgment  being  un- 
paid, P.  commenced  an  action  against  J.,  the  surety,  on  the  undertak- 
ing to  recover  the  amount  of  the  judgment. 

Held :  (a)  In  such  action  on  the  undertaking,  it  will  be  presumed  that 
the  court,  in  passing  upon  the  application  for  leave  to  file  the  amended 
petition,  ascertained  and  found,  that  the  claim  declared  upon  in  sdcU 
amended  petition,  though  stated  in  different  form,  was  based  upon  the 
same  facts  and  transactions  as  the  claim  stated  in  the  original  petition. 
(6)  An  answer  by  J.,  which  alleges,  in  substance,  the  foregoing  facts, 
and  that  when  requested  to  sign  such  undertaking,  the  defendant 
made  inquiry  into  the  existence  of  the  indebtedness  set  out  in  the 
original  petition,  and,  upon  ascertaining  that  none  such  existed,  con- 
sented to  execute  said  undertaking,  and  asks  to  be  discharged  from 
liability  on  the  ground  that  the  action  in  which  the  judgment  for  P. 
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was  rendered,  was  not  the  action  in  which  the  undertaking  was  given, 
does  not  state  a  defense,    /d.,  262. 

AUDITOR  OF  STATE.    See  Boabdb  of  EquALiZATioK,  1,  2,  8,  4. 

BANKS.    See  Taxation. 

BILLS  OF  EXCEPTIONS.  See  Pbactice  in  Civil  Cases,  1,  2. 
Close  qf  term — Ac(}oumment  qf  Court — Signing  qf  bill. — ^Where  the 
journal  of  a  court  of  common  pleas  shows  a  regular  adjoumment  from 
day  to  day,  up  to  a  day  certain  of  the  term,  but  no  other  adjournment 
thereafter  during  such  term,  except  an  entry  of  adjournment  sine  die 
on  the  last  named  day,  which  entry  was,  at  the  next  succeeding  term, 
by  a  nunc  pro  tune  order,  stricken  from  the  journal,  as  having  been 
made  through  the  mistake  of  the  clerk,  and  further  shows,  that  no 
judge  was  present,  and  no  business  was  transacted  in  the  court  after 
such  day  certain,  until  the  commencement  of  the  next  succeeding 
term,  the  adjourned  term  should  be  deemed  to  have  closed  on  ^uch  day 
certain  of  the  term  as  shown  by  the  journal,  and  a  bill  of  exceptions 
should  be  allowed,  signed  and  filled  within  thirty  days  after  the  last 
named  day.    Johnson  v.  Sailway  Co.,  818. 

BLACKMAIL.    See  Criminal  Law,  2. 

BOARDS  OF  EQUALIZATION. 

1.  Powers  and  duties  qf. — The  statute  prescribing  the  duties  of  annual 
county  and  city  boards  of  equalization,  provides:  "That  said  board 
shall  not  reduce  the  value  of  the  real  property  of  the  county  below 
the  aggregate  value  thereof,  as  fixed  by  the  state  board  of  equaliza- 
tion, nor  below  the  aggregate  value  on  the  duplicate  of  the  preceding 
year,  to  which  shall  be  added  the  value  of  all  new  entries  and  new 
stnictures,  over  the  value  of  those  destroyed,  as  returned  by  the  seve- 
ral township  assessors  for  the  current  year."  This  proviso  prohibits 
such  boards,  while  engaged  in  equalizing  the  duplicate  of  the  preceding 
year,  from  reducing  the  valuation  of  any  lot  or  tract  of  land  appear- 
ing on  such  duplicate,  unless,  at  the  time,  they  increase  the  valuation 
of  other  parcels  of  land  then  on  the  duplicate  to  an  amount,  equal,  at 
least,  to  such  attempted  reduction.    State  ex  rel.  Poe  ▼.  Raine,  447. 

2.  The  same.— The  circumstance  that  such  boards,  in  equalizing  the  valu- 
ation of  new  strictures,  largely  add  to  the  values  thereof,  as  the  same 
were  fixed  by  the  ward  or  township  assessors,  or  by  the  county  audi- 
tor, will  not  authorize  them  to  reduce  the  valuation  of  any  lot  or  tract 
of  land  that  stood  on  the  duplicate  of  the  preceding  year.    Id.,  447. 

3.  The  same. — When  the  valuation  of  new  structures  has  been  equalized 
by  such  boards,  and  from  the  aggregate  amount  thereof  as  thus  equal- 
ized the  aggregate  value  of  all  structures  destroyed  has  been  deducted, 
the  amount  then  remaining  should  be  added  to  the  duplicate  of  the 
preceding  year,  after  the  same  has  been  equalized  pursuant  to  law. 
Id..  447. 

4.  Auditor^s  duty. — Where  such  boards  undertake  to  reduce  the  valua- 
tion of  certain  lots  or  tracts  of  land  found  on  the  duplicate  of  the  pre- 
ceding year  without  adding  to  other  parcels  thereof  an  amount  at  least 

Vol.  XLvn. — 88 
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equal  to  the  attempted  reduction,  they  exceed  their  authority,  and  their 
action  heing  without  warrant  of  law,  should  be  disregarded  by  the 
county  auditor,  and  if,  instead  of  disregarding  the  same,  he  transfers 
to  the  new  tax  duplicate  such  lands  at  the  reduced  valuation,  the  error 
thereby  committed  is  not  fundamental,  but  is  a  clerical  one,  which  it 
is  his  duty  to  correct;  and  the  auditor  of  state  has  authority  to  direct 
and  require  him  to  make  the  correction.    Id.,  447. 

BOUNDARY  LINES.    See  Riparian  Rights. 

BUILDING  AND  LOAN  ASSOCIATIONS. 
Compromise  with  members. — A  building  and  loan  association,  incorpo- 
rated under  the  act  of  February  21, 1867  (64  Ohio  Laws,  18),  lias  power 
to  compromise  with  a  member  and  release  him  from  further  obligation 
to  the  corporation,  whether  the  indebtedness  arose  from  a  loan  or  on  a 
subscription  for  stock.  And,  where  the  parties  to  the  compromise 
have  acted  in  good  faith,  the  transaction  will  not  be  rescinded  because 
the  released  member  was  paid  a  greater  sum  of  money  then  he  would 
have  received  upon  a  pro  rata  distribution  of  the  assets  of  the  concern. 
Wangerien  et  cU.  v.  Aspell  et  aL,  260. 

CITIES.    See  Municipal  ('okporations. 
CITY  COUNCIL.    See  Municipal  Corporation 
CLERK  OF  COURTS.    See  Bill  of  Exceptions. 
COMPROMISE.    See  Building  and  Loan  Associations. 
CONTRACTS.    See  Evidbncr,  1;  Aokncy  1,  2;  Fire  Insurance,  1,  2, 
3,  4;  Illegal  Contracts;  Water  Craft. 

1.  Vendee  qf  land— Assuming  incumbrance — Need  not  be  in  writing, — 
An  agreement  of  a  vendee  oMand,  receiving  title  by  a  quit  claim  deed, 
made  with  the  grantor,  as  part  of  the  consideration  of  the  conveyance, 
to  assume  and  pay  the  debt  of  the  grantor  secured  by  mortgage  on  the 
land,  may  be  enforced  by  the  mortgagee,  though  sucii  contract  is  not 
embodied  in  the  deed;  and  such  contract  is  not  necessarily  invalid  be- 
cause the  same  is  not  in  writing.     Society  of  Friends  v.  Haines,  428. 

2.  Married  woman  liable  on, — Such  contract,  executed  by  a  married 
woman  in  the  year  1883,  may  be  enforced  by  the  mortgagee  against 
her,  when  it  is  shown  tliat  she  has  separate  estate;  that  the  transaction 
out  of  which  the  contract  grew,  had  reference  to,  or  was  for  the  benefit 
of,  such  separate  estate,  and  that  she  intended  to  charge  the  separate 
estate  with  its  payment;  and  it  is  not  error,  in  such  case,  to  render  a 
personal  judgment  against  her.    Id.  423. 

8.  Action  for  breach  of—When  accrues— Measure  qf  damages,— Where 
goods  are  purchased  upon  an  agreement  to  give  a  promissory  note  for 
the  price,  payable  in  one  year  with  Interest,  on  a  refusal  of  the  pur- 
chaser to  make  and  deliver  the  note  after  the  goods  have  been  delivered, 
the  vendor  may,  without  waiting  for  the  expiration  of  the  credit,  main- 
tain an  action  at  once  for  the  breach  of  the  agreement,  and  the  meas- 
ure of  damages  will  be  the  price  of  the  goods  sold  and  delivered. 
Stephenson  v.  Bepp,  551. 
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CONSTITUTIONAL  LAW.  See  Fkek  Turnpikb  Roads,  1 ;  General 
Assbmblt;  Intoxicating  Liquors;  Taxation,  1. 
I.  Laws  of  a  geMroX  naiurt. — The  act  entitled  **  an  act  to  require  the 
county  commimioners  in  any  county  having  a  population  at  the  census 
of  1880,  of  48,788,  and  containing  a  city  of  the  second  class,  third  grade, 
to  provide  a  depositary  for  the  county  funds,  and  for  other  purposes," 
(86  Ohio  Laws,  70, )  is  a  law  of  a  general  nature,  applicable  only  to 
Summit  county,  (there  being  no  other  county  having  the  specified  pop- 
ulation and  containing  a  city  of  the  designated  class  and  grade,)  and  is 
in  conflict  with  section  26  of  article  2  of  the  constitution  of  this  state, 
which  requires  that  *'  all  laws  of  a  general  nature,  shall  have  a  uniform 
operation  throughout  the  state."    8iai»  ex  reL  v.  Ellett,  90. 

CONSTRUCTION  OF  STATUTES.    See  Intoxicating  Liquors,  2,  8. 

COUNTY  AUDITOR.  See  Boards  of  Equalization,  1,  2,  8, 4;  Tax- 
ation, 1,  4. 

COUNTY  COMMISSIONERS.     See  Constitutional  Law;  County 

SURVBTORS. 

COUNTY  FUNDS.    See  Constitutional  Law. 

COUNTY  SURVEYORS. 
Compena<Ui(m  of. — A  county  surveyor  who  makes  a  survey  for  a  private 
individual,  upon  an  employment  by  him,  and  records  the  same  without 
its  being  submitted  to  the  county  commissioners  and  found  by  them 
to  be  worthy  of  preservation,  does  not  thereby  acquire  a  valid  claim 
against  the  county,  to  be  paid  for  making  such  record.  S^raion  v. 
Qommi&9iontr%y  404. 

CORPORATIONS.  See  Municipal  Corporations,  1,  2,  8;  Gas  Com- 
panies; Building  and  Loan  Associations,  1;  Railroad  Compa- 
NIB8, 1,  2,  8,  4,  5,  6,  7,  8;  Mutual  Ljfb  Insurance  Coupaniks,  1, 
2,  8, 4;  FiRB  Insurance. 

1.  Prctctiee. — Wlienever  an  incorporated  company,  in  any  action,  asserts  a 
right  against  another  person  based  upon  an  assumed  franchise  or  power, 
the  person  against  whom  the  right  is  so  asserted  may,  as  a  defense,  deny 
the  existence  of  such  franchise  or  power.  ZanesviUe  v.  Oaii-Light 
Co.,  1. 

2.  Misuse  qf  FranchU/e.—When  a  railway  company,  incorporated  under 
the  laws  of  this  state,  misuses  a  franchise,  privilege  or  right  conferred 
upon  it,  or  claims  the  right  to  exercise,  or  has  exercised  **  a  franchise, 
privilege  or  right  in  contravention  of  law,"  this  court  has  jurisdiction 
to  inquire  into  and  correct  the  mischief,  though  the  corporation  may 
be  engaged  in  inter-state  commerce,  and  the  misuser  or  usurpation  to  be 
corrected  relates  to  and  concerns  that  traffic.  State  ex  reL  v.  Railway 
Companies,  180. 

8.  Discrimination. — A  corporation,  created  by  this  state,  and  engaged  in 
carrying  goods  for  hire  as  a  common  carrier,  has  no  franchise,  privil^e 
or  right  to  discriminate  in  its  freight  rates  in  favor  of  one  shipper,  even 
when  it  is  necessary  to  do  so  to  secure  his  custom,  if  the  discriminating 
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rate  will  tend  to  create  a  monopoly  by  excluding  from  their  proper  mar- 
kets the  products  of  the  competitors  of  the  favored  shipper.    Id.  180. 

4.  What  is.— Where  such  corporation  fixes  a  rate  of  freight  per  hundred 
pounds,  for  carrying  petroleum  oil  in  iron  tank  care,  substantially  lower 
than  its  rate  for  transporting  it  in  barrels  in  car  load  lots,  it  is  exercis- 
ing **a  franchise,  privilege  or  right  in  contravention  of  law,"  within 
the  meaning  of  the  fourth  clause  of  section  6761,  Revised  Statutes. 
Id.,  180. 

5.  Prrferred  Stock,— The  act  of  April  16, 1870,  entitled  '*  an  act  to  enable 
railroad  companies  to  redeem  their  bonded  debts,"  (67  Ohio  Law,  89,) 
authorizes  the  issue  of  certificates  of  preferred  stock,  and  does  not  au- 
thorize the  issue  of  certificates  of  indebtedness.  The  holders  of  certifi- 
cates issued  under  and  by  virtue  of  the  provisions  of  the  above  act,  are 
stockholders  in  and  not  credttore  of,  such  corporation,  and,  under  section 
2746  Revised  Statutes,  are  not  required  to  list  their  shares  for  taxation 
in  this  state.    Miller  ex'r  v.  Ratierman,  141. 

6.  When  not  certificates  of  indebtedness, — Where,  in  a  resolution  adopted 
by  stockliolders  of  a  railroad  company,  authorizing  the  issue  of  a  pre- 
ferred stock,  it  is  recited  that  the  stock  is  to  be  issued  under  and  by 
virtue  of  the  provisions  of  the  foregoing  act,  the  same  being  referred  to 
by  its  title  and  date  of  enactment,  which  resolution  is  made  a  part  of 
the  certificates  thereafter  issued  by  the  company,  the  terms  of  such  set 
thereby  become,  in  legal  effect,  a  part  of  the  certificates.  And  such  cer- 
tificates, 8o  issued,  will  be  held  to  be  certificates  of  stock  unless,  con- 
sidering the  whole  transaction,  it  is  clear  that  the  purpose  was  to  create 
a  debt,  and  unless  a  debt  was,  in  fact,  created.    JcZ.,  141. 

7.  When  owner  may  vote. — The  ownership  of  stock  in  an  incorporated 
company,  as  a  general  rule,  carries  with  it  the  right  to  vote  upon  the 
same  at  any  meeting  of  the  holden  of  the  capital  stock.  But  to  this 
rule  there  may  be  exceptions;  and  it  is  competent  for  a  railroad  com- 
pany, in  issuing  certificates  of  preferred  stock,  to  stipulate  therein 
that  the  holders  shall  not  have  or  exercise  the  right  to  vote  the  same, 
or  as  owners  of  the  same,  at  any  meeting  of  the  holdere  of  the  capital 
stock  of  the  company.    Id,,  141. 

8.  Ouaranty  qf  dividends,— k  general  guaranty  of  dividends  by  a  railroad 
company,  on  its  preferred  stock,  is  not  a  guaranty  for  payment  in  any 
event,  but  only  in  the  event  that  dividends  are  earned.    Id.,  141. 

0.  Mortgage  to  secure  same.— A  mortgage  given  by  a  railroad  company, 
to  secure  the  payment  of  dividends  to  the  holders  of  certificates  purport- 
ing to  be  certificates  of  preferred  stock,  is  an  incident  to  the  principal 
obligation,  and  the  terms  and  purport  of  the  certificates  will  be  held  to 
express  the  real  intent  of  the  parties,  even  though  some  of  the  stipula- 
tions of  the  mortgage  may  be  apparently  inconsistent  with  the  intent 
as  expressed  by  the  certificates.    Id,,  141. 

10.  Statutory  liability  of  stockholders,— Wher^  a  corporation,  possessed 
of  property  subject  to  levy  and  sale  on  execution,  though  not  sufficient 
to  pay  all  its  debts,  continues  to  transact  its  business,  the  right  of  a 
creditor  to  enforce  the  statutory  liability  of  its  stockholders  does  not 
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accrue,  until  an  execution,  issued  upon  a  judgment  against  it,  has  been 
returned  unsatisfied  for  want  of  goods  whereon  to  levy.  Barrick  v. 
Oifford,  181. 

11.  'When  may  be  enforced. — Where,  however,  a  company  has  become 
insolvent,  and  made  an  assignment  of  all  its  property  for  the  benefit  of 
its  creditors,  the  right  of  the  creditors,  or  any  of  them,  then  accrues  to 
commence  suit  against  the  stockholders  on  their  liability  under  the 
statute,  without  any  prior  proceeding  against  the  company,  and  the 
statute  of  limitations  begins  to  run  from  that  time  against  the  right  of 
action.    Id.,  181. 

12.  Statvie  qf  limitations. — A  suit  commenced  by  one  creditor  ox^  behalf 
of  himself  and  all  other  creditors  of  an  insolvent  corporation  to  enforce 
the  statutory  liability  of  its  stockholders,  is  in  the  nature  of  a  demand 
for  all,  and  saves  the  running  of  the  statute  of  limitations  as  against  all 
the  creditors  who  may  come  in  and  assert  their  claims  before  the  final 
determination  of  the  action.    Id.,  181. 

13.  What  stockholders  liable.—The  owners  of  the  stock  in  an  insolvent 
corporation,  who  are  such  at  the  commencement  of  a  creditor's  suit 
against  its  stockholders  upon  their  individual  liability,  are  liable  for 
its  debts;  and  this  rule  is  not  varied  in  favor  of  a  particular  stockholder, 
by  the  fact  that  his  stock  may  have  been  issued  to  him  by  the  company 
after  the  creation  of  the  debts.    Id.,  181. 

14.  Directors*  liability.— The  corporate  powers,  business  and  property, 
of  corporations  formed  for  profit,  must  be  exercised,  conducted,  and 
controlled,  by  a  board  of  directors,  who  cannot  be  chosen  until  ten  per 
cent,  of  the  capital  stock  specified  in  the  articles  of  incorporation  has 
been  subscribed.  Persons  contracting  as  directors,  when  less  than  that 
amount  of  stock  has  been  subscribed,  are  without  authority  to  create 
any  corporate  obligation,  and  become  personally  liable,  though  acting 
in  good  faith.     Trust  Company  v.  Floyd,  526. 

CRIMINAL  LAW.    See  Practicb  in  Criminal  Cases. 

1.  HomiddC'—Jwry — View  cf  place  of  homicide  by. — It  is  not  error  for 
the  jury  to  make  a  view  of  the  place  where  a  felony  is  claimed  to  have 
been  committed,  under  the  order  of  the  court  and  in  charge  of  the  sher- 
iff, where  the  privilege  is  awarded  the  accused  to  accompany  the  jury, 
though  he  may  refuse  to  attend  the  view.    Blythe  v.  The  St<Ue^  %U. 

2.  Indictment  for  blackmail. — In  an  indictment  under  section  6880  of  the 
ReTised  Statutes,  for  verbally  accusing  another  of  a  crime  punishable 
by  law,  to  wit:  administering  poison  to  and  thereby  killing  two  colts, 
the  property  of  the  defendant,  with  the  intent  to  extort  and  gain  from 
the  accused  certain  chattel  property  and  pecuniary  advantage,  the  words 
''punishable  by  law"  are  not  a  sufficient  averment  of  the  crime,  but 
the  act  of  which  the  party  was  accused  must  be  sieged  as  having  been 
done  maliciously,  and  with  intent  to  injure  and  destroy  the  animals, 
and  Without  such  allegation  the  indictment  is  insufficient.  Mann  v. 
StaUf  556. 

3.  Accusation  qf  crime. —A  demand  made  by  the  owner  upon  the  offen- 
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der,  for  a  reasonable  compenaatlozi  lor  property  criminaUy  destroyed  by 
the  latter,  the  owner  at  the  time  accusing  him  of  ihe  crime,  and  threat- 
ening to  prosecute  him  therefor  if  the  demand  is  not  complied  with, 
does  not  come  within  the  provision  of  section  6830  of  the  Revised  Stat- 
ute. Zd.,  5fi6. 
4.  Truth  of,  Material  for  de/ense.— Where  one  is  indicted  for  accusing  or 
threatening  to  accuse  another  of  a  crime  punishable  by  law,  with  in- 
tent to  extort  or  gain  from  him  money  or  other  valuable  thing,  the 
truth  of  the  accusation  may  be  material  for  the  defense,  in  determin- 
ing the  intent  with  which  the  defendant  made  the  accusation.    Id.,  &50. 

DAMAGES.    See  Agency,  2;   Contracts,  8;  Fibb  Insubaitgb  3,  4; 
Stbkkt  Impbovbments,  1,  3. 

DIRECTORS.    See  Cobpobations,  14. 

DISCRIMINATION.    See  Cobpobations,  2,  8,  4. 

DIVORCE  AND  ALIMONY. 
1.  Alimony — WJiat  property  aui^ect  to  decree  for. — An  estate  in  remainder 
in  real  and  personal  property,  which  remainder  is  vested  as  to  interest 
though  contingent  as  to  amount,  is  real  and  personal  property  within 
the  meaning  of  section  5609,  Revised  Statutes;  and  where,  in  a  proceed- 
ing by  a  wife  against  her  husband,  a  decree  of  divorce  is  granted  and  a 
case  is  made  warranting  the  allowance  of  alimony,  it  is  not  error  for 
the  court  to  allow  to  the  plaintiff  alimony  and  adjudge  that  the  same 
be  made  a  lien  upon  such  remainder  held  by  the  husband  in  such  real 
estate.  Min  Young  v.  Min  Young  et  a2.,  601. 
2.  Growing  crops,  when  pass  by  decree  for  land. — A  growing  crop,  the 
annual  result  of  agricultural 'labor,  sown  by  a  husband  on  his  land 
pending  a  suit  for  divorce  and  alimony,  brought  by  his  wife,  passes  by  a 
decree  which  gives  the  land  to  the  wife  as  alimony,  although  sucli  crop 
is  not,  in  terms  described  or  referred  to  in  the  decree.  Herron  v.  Her- 
ron,  544. 

DOWER.    See  Tenants  in  Common. 

DYING  DECLARATIONS. 
In  writing—when  admissible, — Upon  a  trial  for  murder,  after  proper  pre- 
liminary proof  has  been  given,  it  is  not  error  to  admit  in  evidence  and 
permit  to  be  read  to  the  jury,  a  written  statement  of  the  injured  person, 
made  in  extremis,  while  conscious  of  his  condition  and  under  a  sense 
of  impending  dissolution,  where  such  declaration  was  at  the  time  re- 
duced to  writing  by  a  competent  person  at  the  instance  of  the  declarant, 
or  with  his  consent,  was  approved  and  signed  by  him,  and  containing 
statements  of  the  circumstances  of  the  unlawful  act  which  is  the  sub- 
ject of  the  cliargS.     State  v.  Kindle,  358. 

EMINENT  DOMAIN.    See  Estoppel,  I,  2. 

EQUITY.— See  Mobtqager,  Real,  1. 
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ESTOPPEL.    See  Pbactice  m  Civil  Casks,  1,  8,  6;  Stbebt  Iupbovb^ 

MXNTS,  d. 

1.  From  asBerting  title. — In  order  to  estop  an  owner  from  asserting  title 
to  his  property,  by  bis  declarations  or  conduct,  it  must  appear,  that  he 
was  at  the  time  apprised  of  tlie  true  state  of  his  title;  that  he  knew,  or 
had  reason  to  believe,  his  declarations  or  conduct  would  be  acted  upon 
by  another;  that  they  were  acted  upon  by  such  other  person  in  igno- 
rance of  the  title,  and  that  such  person  will  be  injured  by  allowing  the 
truth  of  the  admission  by  the  declaration  or  conduct  so  acted  upon  by 
him,  to  be  disproved.    Pennsi/lvania  Company  v.  Piatt  et  al.,  866. 

2.  Right  qf  toay.— rWhile  an  owner  who  stands  by,  and  without  objection 
sees  a  public  railroad  constructed  ou  his  land,  will,  after  the  road  is 
completed,  or  large  expenditures  have  been  made  thereon  upon  the 
faith  of  his  apparent  acquiescence,  be  estopped  from  reclaiming  the  land, 
or  enjoining  its  use  by  the  railroad  company,  he  is  not  thereby  estopped 
from  claiming  compensation  for  its  value,    /d.,  366. 

EVIDENCE.    See  Dying  Dsclabations;  Wills. 

Written, — Where  a  written  proposition  is  made  by  one  party,  which  after 
a  parol  modification  of  some  of  its  terms  has  been  made,  is  accepted  by 
the  other  pai:ty  in  parol,  such  written  proposition  is  the  best  evidence 
of  so  much  of  the  resulting  contract  as  it  contains.  Railroad  Company 
V.  Morey,  207. 

EXEMPTION.    See  Attachment,  1. 

FENCES.    See  Railboad  Companies,  10. 

FIRE  INSURANCE. 

1.  Sections  8648  and  8644.— The  act  of  March  5,  1870,  *'  to  regulate  con- 
tracts of  insurance  of  buildings  and  structures,"  (now  sections  8648  and 
8644  of  the  Revised  Statutes,)  applies  to  all  policies  issued  since  it  went 
into  effect,  insuring  any  building  or  structure  in  this  state,  against  loss 
or  damage  by  fire.  The  neglect  or  omission  of  the  agent  to  make  the 
examination  of  the  property  and  fix  its  insurable  value,  as  the  statute 
requires,  cannot  prevent  its  application  to  a  policy  issued  by  the  com- 
pany, or  defeat  or  affect  the  operation  of  the  statute.  Insurance  Com- 
pany v.  Leslie,  409. 

2.  Statute  a  part  qf  policy, — The  statute  is  founded  upon  considerations 
of  public  policy;  its  purpose  being,  to  exact  diligence  and  care  on  the 
part  of  insurance  companies  to  avoid  improper  risks  and  over  insur- 
ance, by  requiring  them  to  cause  their  agents  to  make  x>ersonal  exami- 
nation of  the  property,  a  full  description  thereof,  and  fix  its  insurable 
value,  as  well  as  to  protect  the  insured  against  unreasonable  forfeitures 
and  defenses.  The  more  effectually  to  accomplish  these  results,  the 
statute  holds  the  company  liable  on  its  policy,  unless  after  its  Issue,  a 
change  occurs  increasing  the  risk,  without  its  consent,  or. the  insured 
has  been  guilty  of  intentional  fraud ;  and  in  case  of  the  total  loss  of  the 
property  by  fire  the  measure  of  the  liability  Is  fixed  at  the  amount 
mentioned  in  the  policy,  upon  which  the  insurer  received  a  premiuuL 
The  statute  cannot  be  regarded  as  conferring  upon  the  assured  a  mere 
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personal  privilege  which  may  be  waived  by  agreement.  It  moulds  the 
obligation  of  the  contract  into  conformity  with  its  provisions  and 
establishes  the  rule  and  measure  of  the  insurer's  liability,    /d.,  409. 

3.  Different  provisionH  void.— >Conditions  of  the  policy  providing  for  a 
different  rule  or  measure  of  liability,  being  in  conflict  with  the  statute, 
are  without  any  binding  force.  Of  this  character  are  stipulations  to 
the  effect  that  Uie  amount  of  the  loss  or  damage  shall  be  estimated  ac- 
cording to  the  actual  value  of  the  property  at  the  time  of  the  fire,  and 
not  more  than  it  would  cost  the  insurer  or  insured  to  restore  the  same; 
and,  tliat  no  action  on  the  policy  shall  be  commenced  until  an  award 
of  arbitrators,  chosen  for  that  purpose,  shall  be  obtained.    Id.,  409. 

4.  Examination  6y  agent.— Where  there  has  been  no  intentional  fraud 
on  the  part  of  the  insured,  a  condition  or  situation  of  the  property  at 
the  time  of  the  insurance,  which  examination  the  agent  is  required 
by  the  statute  to  make,  should  have  reasonably  discovered,  cannot 
avail  to  defeat  a  recovery  on  the  policy;  nor,  in  such  case,  if  the  loss 
be  total,  is  it  competent  for  the  insurer  to  prove  that  the  value  of  the 
property  is  less  than  the  amount  mentioned  in  the  policy.  And  state- 
ments in  the  application  concerning  such  condition  or  value,  are  im- 
material, and  cannot  be  fraudulent    Id.,  409. 

FOREIGN  CORPORATIONS.    See  Mutual  Life  Insubance  Com- 
panies, 1,  2,  3,  4. 
FRANCHISES.    See  Municipal  Cobporationb,  2,  8. 
FREE  TURNPIKE  ROADS. 

1.  Constitutional  toto.— Where,  upon  each  side  of  a  proposed  free  turnpike 
road,  unconnected  therewith,  and  within  less  than  two  miles  thereof, 
there  runs  an  unimproved  state  or  county  road,  and  the  road  commis- 
sioners fix  the  bounds  of  the  turnpike  road  to  the  full  extent  of  one 
mile  on  each  side  of  the  same,  section  4786  of  the  Revised  Statutes,  so 
far  as  it  provides  that,  in  taxing  territory  between  the  turnpike  road 
and  the  state  or  county  roads,  extra  taxes  shall  only  be  levied  upon 
such  lands  and  personal  property  as  lie  within  one  half  the  distance  of 
such  roads,  is  not  in  conflict  with  section  2,  of  article  12,  uf  the  consti- 
tution, which,  with  certain  specific  exceptions,  requires  all  real  and 
personal  property  to  be  taxed  by  a  uniform  rule,  and  according  to  its 
true  value  in  money.    Carlisle  v.  Beatheringtonj  285. 

2.  Taxing  district  for.^Yor  the  purpose  of  defraying  the  expenses  of  con- 
structing and  maintaining  a  free  turnpike  road,  a  special  taxing  district 
of  one  mile  on  each  side  of  such  road,  may  be  established  under  the 
above  section  of  the  Revised  Statutes,  and  the  bounds  of  such  district 
may  be  reduced,  where  an  unimproved  state  or  county  road,  uncon- 
nected with  the  turnpike  road,  runs  upon  either  side  thereof,  within 
less  than  two  miles.    Id.,  285. 

OAS  COMPANIES.    See  Municipal  Cobpobations,  1,  2, 8, 4. 

OENERAL  ASSEMBLY.    See  Constitutional    Law. 
Joint  rules  and  practice  qf-^When  acts  qf  take  ^j/fect.— Under  the  consti- 
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tatlon  of  this  state,  and  the  Joint  rules  and  practice  of  the  general  as- 
sembly, a  blUi  which  provides  that  It  shall  be  in  force  from  and  after  its 
passage,  becomes  a  law  and  takes  effect  when  it  has  received  the  requi- 
site number  of  votes  of  the  members  elected  to  each  House,  and  is  signed 
by  the  presiding  officer  of  each  House.  State  ex  rel.  v.  O'Brien  et  al, 
464. 

GROWING  CROPS.    See  Divorce  and  Alimony,  2. 

INCEST. 

1.  RequitUes  qf  an  indictment  for, — ^In  a  prosecution  instituted  and  con- 
ducted under  section  7019,  Revised  Statutes,  it  is  not  necessary  to  aver 
or  prove  more  than  a  single  sexual  act.    State  v.  Proton,  102. 

2.  Kinship. — The  kinship  of  the  parties  sufficiently  appears  by  an  aver- 
ment that  the  sexual  act  was  committed  by  persons  who  bore  the  rela- 
tion of  uncle  and  niece  to  each  other;  that  kinship  being,  by  law,  nearer 

'  than  that  between  cousins,  it  is  unnecessary  to  expressly  allege  that  it 
is  so.    Id.,  102. 

3.  Marriage. — An  averment  that  the  parties  were  not  husband  and  wife, 
is  not  necessary,  for  the  statute  (section  7010)  prohibits  sexual  com- 
merce between  persons  **  nearer  of  kin than  cousins,"  whether 

they  have  gone  through  the  form  of  marriage  or  not.    Id.,  102. 

4.  Relationship  by  affinity — What  is  not. — Affinity  is  the  relationship 
which  arises  from  marriage  between  one  of  the  spouses  and  the  blood 
relations  of  the  other,  and  does  not  include  persons  related  to  the  other 
simply  by  affinity.  Therefore  a  husband  is  not  related  by  affinity  to 
his  wife's  brother's  wife,  and  sexnal  intercourse  between  them,  though 
immoral,  is  not  an  indictable  ofTense  within  the  provisions  of  §  7010, 
Revised  Statutes.    Chinn  v.  State,  575. 

INJUNCTION.    See  Ripabian  Rights,  3. 

1.  Incumbent  of  public  office  may  invoke —  When. — The  remedy  by  injunc- 
tion may  be  employed  by  the  incumbent  of  a  public  office,  to  protect 
his  possession  against  the  interference  of  an  adverse  claimant  whose 
title  is  in  dispute,  until  the  latter  shall  establish  his  title  at  law;  but, 
it  is  not  the  appropriate  remedy  to  try  the  title  to  a  public  office,  or  de- 
termine questions  concerning  the  authority  to  make  appointments 
thereto.    Reemelin  et  aL  v.  Mosby,  570. 

2.  When  may  not — Injunction  will  not  lie  at  the  suit  of  members  of  a 
municipal  board,  against  the  mayor,  to  restrain  him  from  the  exercise 
of  his  appointing  power  under  a  statute  which  requires  him  to  appoint 
the  members  of  another  municipal  board  created  by  it,  on  the  grounds, 
that  the  act  is  unconstitutional,  and  the  persons  so  appointed  will  at- 
tempt to  deprive  the  plaintiffs  of  their  office.    Id.,  570. 

ILLEGAL  CONTRACTS.    See  Contracts,  1,  2. 

1.  Trusts— Contrary  to  public  po//cy—roid.— An  association  organized 

for  the  purpose  of  increasing  the  price  and  decreasing  the  production 

of  a  commodity  of  general  use,  such  as  candies,  is  contrary  to  public 

policy;  and  a  claim  based  upon  an  enforcement  of  the  agreement  by 
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which  the  association  was  formed^  can  receiye  no  aid  from  a  oonrt  of 

justice.    JSmery  et  al.  ▼.  Tke  Ohio  Candle  Co.f  820. 
INDEPENDENT  CONTRACTOR    See  Nbougencb,  1. 
INDICTMENT.    See  Criminal  Law,  2. 
INSOLVENCY.    See  Corporations,  11. 
INTOXICATING  LIQUORS. 

1.  Prohibiting  sale  of.— On  March  6,  1889,  the  councU  of  the  village  of 
Van  Wert  passed  a  prohibitory  ordinance  by  virtue  of  the  11th  section 
of  the  act  of  May  14,  1886,  entitled  *'  an  act  providing  against  the  evils 
resulting  from  the  traffic  in  intoxicating  liquors,"  (83  Ohio  Laws,  157,) 
which  ordinance  went  into  effect  March  22, 1889.  June  6th,  following, 
a  complaint  was  made  before  the  mayor,  against  one  B,  charging  a 
violation  of  the  ordinance  by  keeping  a  place  within  the  village  where 
intoxicating  liquors  were  -unlawf uUy  sold  from  May  1  to  June  11.  B 
filed  a  motion  to  be  discharged  and,  afterwards,  a  motion  in  arrest  of 
judgment,  on  the  ground,  among  others,  that  so  much  of  said  11th  sec- 
tion as  purports  to  vest  in  municipal  corporations  power  to  pass  pro- 
hibitory ordinances  was  unconstitutional,  the  same  not  providing  a  way 
by  which,  and  a  fund  from  which,  a  dealer  who  should  be  compelled 
to  discontinue  the  business  could  first  have  returned  to  him  the  ratable 
proportion  for  the  unexpired  portion  of  the  year  of  the  tax  paid.  The 
motions  were  overruled,  and,  on  a  plea  of  guilty,  sentence  of  fifty  dol- 
lars fine  was  imposed.  On  error  to  the  court  of  common  pleas  the 
judgment  was  affirmed.  On  error  to  the  circuit  court  the  judgment  of 
both  courts  was  reversed,  and  the  defendant  ordered  discharged. 

2.  Prosecution  for  sale  of —Held :  1.  That  under  section  7366  Revised 
Statutes,  as  amended  February  7,  1885,  (2  S.  <&  B.  Revised  Statutes, 
2123,)  this  court  has  jurisdiction  to  review  the  judgment  of  the  circuit 
court.  2.  That  it  was  not  error  to  overrule  said  motions,  for  the  rea- 
sons: (a)  It  not  appearing  that  the  defendant  had  been  assessed  or 
paid  the  tax  provided  for  by  the  first  section  of  said  act,  as  amended 
March  26,  1888,  he  was  not  affected  by  the  provisions  for  refunding  to 
those  who  had  paid,  and,  as  to  him,  it  was  immaterial  whether  or  not, 
as  to  those  who  had  paid,  said  provisions  are  or  not  incapable  of  exe- 
cution, and  whether  the  prohibitory  feature  of  the  law,  as  to  the  latter 
class,  is  unconstitutional  or  not.  (5).  Section  eleven,  being  construed 
with  section  three  of  the  act,  .the  two,  taken  together,  afford  a  way  by 
which  a  dealer  in  intoxicating  liquors,  who  has  discontinued  the  busi- 
ness, either  voluntarily  or  by  compulsion,  may  receive  a  refunding  order 
for  the  proportion  of  the  tax  to  which  he  may  be  entitled.  8.  Said 
section  eleven  is  not  impossible  of  execution  merely  because  it  does  not 
provide  out  of  what  fund  such  return  of  a  ratable  proportion  of  the 
tax  paid  shall  be  made.     Village  of  Van  Wert  v.  Brotimy  447. 

3.  Taxation  of  sale  o/.— The  act  of  March  3,  1888,  entitled  **an  act  to 
further  provide  against  the  evils  resulting  from  the  traffic  in  intoxica- 
ting liquors,  by  local  option  in  any  township  of  the  state  of  Ohio,"  (85 
Ohio  Laws,  55,)  and  the  act  of  May  14,  1886,  entitled  "  an  act  provid- 


Digitized  byLjOOQlC 


INDEX.  608 


Jadge— Limitation  of  Actions. 


INTOXICATING  LIQUORS— (Continued.) 

ing  against  the  evils  resulting  from  the  traffic  in  intoxicating  liquors, 
(83  Ohio  Laws,  157,)  relate  to  the  same  general  subject,  and,  where  nec- 
essary to  a  clear  understanding  of  either,  are  to  be  construed  together. 
So  constnied,  a  mode  is  provided  in  section  three  of  the  last  named 
act,  for  the  return  to  a  dealer  who  has  paid  the  tax  and  had  discontin- 
ued business  by  reason  of  the  traffic  having  been  prohibited  in  the 
township,  under  the  act  of  March  8,  1888,  of  the  ratable  proportion  of 
the  tax  paid  to  whicli  he  is  entitled  under  section  four  of  that  act. 
Hence  said  section  four  is  not  inca^ble  of  execution.  State  v.  Rouch, 
448. 

JUDGE.    See  Bills  of  Exception. 

JUDGMENT.    See  Attachmicnt,  3;  Appeal;  Contracts,  2. 
JURISDICTION.    See  Lis  Pendens,  3;  Railkoad  Companies,  1. 
JUSTICE  OF  THE  PEACE.    See  Attachment.  1. 
JURY.    See  Cbiminal  Law,  1;  Incest,  1,  2, 3;  Pbacticsin  Criminal 
Cases. 

LANDLORD  AND  TENANT. 

Untenantable — Surrender. — Under  section  4113  of  the  Revised  Statutes 
— providing  that  the  lessee  of  any  building,  after  it  has,  without  fault 
or  neglect  on  his  part,  been  destroyed  or  so  injured  by  the  elements, 
or  other  cause,  as  to  be  unfit  for  occupancy,  shall  not  be  liable  to  pay 
rent  to  the  lessor  or  owner  tliereof — ^a  surrender  of  the  leased  premises 
is  a  condition  annexed  to  the  release  of  the  obligation  to  pay  rent,  and 
is  necessary  to  give  the  lessee  the  benefit  of  the  relief  provided  for  by 
the  statute.     Gay  cac'rx.  v.  Davey  et  al,  397. 

LEGISLATION.    See  General  Assembly. 

LESSEE.    See  Landlord  and  Tenant. 

LESSOR.    See  Landlord  and  Tenant. 

LIABILITY  OF  STOCKHOLDERS.    See  Corporations,  10, 11, 12,  13. 

LIEN.    See  Divorce  and  Alimony. 

LIMITATION  OF  ACTIONS.    See  Corporations,  10,  U,  12. 

1.  Absence  from  stote.^-Where  a  person,  who  is  a  non-resident  of  this 
state  and  absent  from  it  when  a  cause  of  action  accrues  against  him  in 
favor  of  another  in  this  state,  afterward,  and  during  the  period  of  the  lim- 
itation, occasionally  comes  into  this  state,  such  presence  in  the  state  will 
not  set  the  statute  of  limitations  to  running  in  his  favor,  although  the 
plaintifiF  might,  at  such  times,  by  the  exercise  of  ordinary  diligence, 
have  commenced  an  action  against  him.    Stanley  v.  Stanley,  225. 

2.  Presence  in  state. — Under  the  provisions  of  section  4989,  Revised  Stat- 
utes, presence  of  the  defendant  in  the  state,  for  the  full  i>eriod  of  the 
time  limited  for  bringing  an  action,  either  continuously  or  in  the  aggre- 
gate, is  necessary  to  constitute  a  bar  of  tbe  action,    id.,  225. 

4.  Presentation  qf  claim  to  administrator. — Where  a  claim  is  presented  by 
a  creditor  to  the  administrator  of  an  estate  and  is  allowed,  which  is 
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LIMITATION  OF  ACTIONS— (ConWniied.) 

afterwards  disallowed  and  rejected  by  a  successor  of  the  one  that  al- 
lowed it,  the  four-years  statute  of  limitation  provided  by  section  6113 
Revised  Statutes  begins  to  run,  in  such  case,  only  from  the  time  of  the 
rejection  of  claim.    Stewart,  adm*r  ▼.  McLaughlin,  admW,  655. 

LIS  PENDENS. 

1.  Mortgagee. — A  mortgagee  of  real  property  not  part  of  an  entire  tract 
situate  in  more  than  one  county,  will  not  be  charged  with  constructive 
notice  of  an  action  for  the  recovery  of  such  property,  pending  in  a  coimty 
other  than  that  in  which  the  property  is  situated.  Benton  et  al,  v. 
Shqfer,  117. 

2.  Jurisdiction. — ^The  doctrine  of  lis  pendens  does  not  apply,  unless  the 
court  has  acquired,  in  some  manner,  jurisdiction  of  the  subject-matter 
involved  in  the  suit  Where,  therefore,  in  an  action  to  recover  real 
property  which  is  not  an  entire  tract  situate  in  more  than  one  county, 
but  a  separate  tract  lying  wholly  in  one  county,  the  action  is  not 
brought  in  the  county  where  the  subject  of  the  action  is  located,  a  bona 
ade  purchaser  of  the  property  for  a  valuable  consideration,  without  act- 
ual notice,  and  residing  in  the  county  where  the  property  is  situated, 
will  not  be  charged  with  constructive  notice  of  the  pendency  of  such 
action  at  the  time  of  his  purchase,  so  as  to  prevent  his  acquiring  a  valid 
interest  in  the  property,    /d.,  117. 

3.  Interest  acquired,— The  heirs  of  P.  brought  an  action  in  the  Court  of 
Common  Pleas  of  Union  county  to  partition  two  tracts  of  land  situated 
respectively  in  Union  county  and  Delaware  county,  and  also,  to  set  aside 
a  deed,  duly  recorded,  from  P.,  to  D.  and  L.,  of  the  Delaware  tract, 
and  to  recover  the  same.  The  land  in  Union  county  was  not  an  entire 
tract  with  the  land  in  Delaware  county,  but  the  two  were  separate  tracts, 
one  situated  entirely  in  Union  county,  and  one  entirely  in  Delaware 
county.  While  the  action  was  pending  in  the  court  of  common  pleas, 
and  before  the  rendition  of  final  judgment  in  the  case,  D.,  one  of  the  de- 
fendants, mortgaged  his  interest  in  the  Delaware  tract  to  M.,  who  was, 
at  the  date  of  the  commencement  of  the  action,  and  ever  since  has  been,  a 
resident  of  Delaware  county.  M.  had  no  actual  notice  of  the  pendency 
of  the  action,  at  the  time  of  taking  the  mortgage;  was  not  a  party  to 
the  action;  and  the  final  judgment  rendered  in  the  action  was  never  re- 
corded in  Delaware  county. 

Held :  That  under  sections  5055  and  5056  of  the  Revised  Statutes,  M.  was 
not  charged  with  constructive  notice  of  the  pendency  of  the  action,  so 
as  to  be  prevented  from  acquiring  an  interest  in  the  subject-matter 
thereof  covered  by  the  mortgage,  as  against  the  title  of  the  parties  to 
the  pending  litigation,    id.,  117. 

MARRIED  WOMEN.    See  CoNTBAcrr8.  2. 

MASTER  AND  SERVANT.    See  Negligencb,  2,  3. 

MORTGAGES,  CHATTEL. 
Executed  by  partnership — Where  to  be  Jtled,—A  mortgage  of  goods  and 
chattels,  executed  by  the  members  of  a  partnership,  one  of  whom  lives 
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MORTGAGES,  CHATTEL— (Continued.) 

in  the  county  where  the  property  is  situate,  and  the  other  in  another 
county  of  this  state,  upon  property  jointly  owned  by  them,  which  is 
not  accompanied  by  an  immediate  delivery  and  followed  by  an  actual 
and  continued  possession  of  the  things  mortgaged,,  is  void  as  against  an 
assignee  for  the  benefit  of  creditors  of  such  mortgagors,  subsequently 
appointed,  unless,  pursuant  to  section  4151,  Revised  Statutes,  the  mort- 
gage, or  a  true  copy  thereof,  be  properly  filed  in  the  township  where 
each  of  such  mortgagors  resides,  notwithstanding  the  fact  that  sudi 
assignee  had,  at  the  time  of  the  execution  of  the  mortgage  and  of  the 
assignment,  full  knowledge  of  the  execution  and  filing  of  the  mortgage 
in  the  township  where  one  of  said  mortgagors  resided,  and  where  the 
goods  and  chattels  were  situate.     Westlake  v.  Weatlake  et  aZ.,  315. 

MORTGAGES,  REAL.    See  Cobporations,  9;   Lis  Pendrns,  1,  2,  3; 

CONTBAGTS,  1,  2. 

1.  Execution  qf— Equities. — ^The  statutes  of  the  state  regulating  the 
mode  of  signing,  sealing,  acknowledging  and  recording  mortgages,  are 
limited  in  their  application  to  these  particulars;  the  legal  or  equitable 
effect  of  the  instrument  and  its  contents  are  unaffected  thereby;  and 
the  rights  of  the  parties  and  of  third  persons  subsequently  dealing 
with  the  land  are  to  be  determined  by  the  general  rules  of  law  and 
equity,  applicable  to  the  subject  in  analogous  cases.  Barik  v.  John- 
eon  etal.,^Xi%. 

2.  Legal  title  not  neceseary,  in  all  cas6S.— In  order  to  mortgage  land  as 
security  for  a  debt,  it  is  not  necessary,  in  all  cases,  to  clothe  the  cred- 
itor with  the  legal  title;  it  is  sufficient  if  the  intent  to  pledge  the  land 
as  a  security  clearly  appears  from  the  instrument,  and  the  instrument 
is  duly  executed  and  recorded,  as  required  by  statute,    id.,  306. 

8.  To  partnership  in  firm  name — Valid  lien, — A  mortgage  upon  real  es- 
tate, made  by  the  owner  to  a  partnership  in  its  firm  name,  to  secure 
an  indebtedness  to  it,  duly  executed  and  recorded,  as  required  by  stat- 
ute, constitutes  a  valid  lien  upon  the  property  in  favor  of  the  firm  as 
a  security  for  the  indebtedness  to  it.    Id,,  906. 

4.  By  insolvent  corporation —  When  valid,— A  mortgage  executed  by  a 
corporation  to  secure  a  pre-existing  debt,  is  not,  necessarily,  invalid 
for  the  reason  that  the  company  was  known  to  be  insolvent,  where 
the  company  is  at  :the  time  in  the  possession  o(  its  property,  and  in 
the  active  prosecution  of  its  business,  and  intends  to  continue  therein, 
unless  prevented  by  other  creditors;  and  the  object  of  tlie  mortgage 
is,  on  its  part,  not  to  give  a  preference  to  one  creditor  over  another, 
but  simply  to  obtain  an  extension  of  credit.  Damarin  dh  Co.  v.  Huron 
Iron  Co,,  581. 

4 

MUNICIPAL   CORPORATIONS.    See  Injunction,    2;    Street   Im- 

PBOYEMENTS,  1,  2,  3. 

Gas  companies, — A  gas  company  incorporated  under  the  act  of  May  1, 
1852  (1  S.  <ft  C.  271),  for  the  purpose  of  supplying  gas  for  lighting  the 
streets,  and  public  and  private  buildings  of  a  city,  under  authority 
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from  the  city  council  erected  gas  works,  and  laid  pipes  for  Ionj(  dis- 
tances, for  conducting  gas  through  the  streets  for  public  and  private 
consuoiption.  The  council  regulated,  from  time  to  time,  the  price 
which  such  company  might  charge  for  gas,  and  from  time  to  time, 
made  contracts  with  the  company  for  lighting  the  streets.  At  the  ex- 
piration of  the  last  contract,  no  new  agreement  was  entered  into,  and 
the  city  declined  to  take  gas  any  longer  from  the  company.  The  com- 
pany complied  with  all  the  provisions  of  the  law  of  the  state  relating 
to  gas  companies,  and  with  all  the  requirements  of  the  city  council  in 
that  behalf.  Held: 
.  1.  That  although  there  was  no  refusal  or  neglect  by  the  company,  to 
comply  with  the  requirement  of  section  2480  of  the  Revised  Statutes, 
as  to  laying  pipes  and  lighting  streets,  and  no  neglect  by  the  company 
to  furnish  gas  to  citizens  and  other  consumers,  in  accordance  with  the 
prices  fixed  by  tlie  council,  as  provided  in  section  :2482  of  the  Revised 
Statutes,  the  city  council,  under  section  2486  of  the  Revised  Statutes, 
was  empowered  to  erect  its  own  gas  works  at  the  expense  of  the  cor- 
poration, or  to  purchase  gas  works  already  erected  therein,  whenever 
it  might  be  deemed  expedient  and  for  the  public  good.  State  ex  reL 
V.  HamUton,  62. 

2.  Exclusive  franchise.— That  the  company  acquired  no  vested  rights  of 
which  it  would  be  deprived,  without  due  process  of  law,  by  the  city's 
erecting  its  own  gas  works.    Id,,  52. 

8.  Control  q/I—A  gas  company  in  a  city  or  village,  chartered  by  an  act 
of  the  legislature  passed  before  the  adoption  of  the  present  constitu- 
tion of  the  state,  is  subject  to  the  provisions  of  an  ordinance  regulat- 
ing the  price  of  gas,  adopted  by  the  council  of  the  city  or  village, 
under  the  authority  conferred  by  §  2478  Revised  Statutes,  where  the 
right  to  fix  its  own  prices  is  not  expressly  conferred  on  the  company 
by  the  terms  of  its  charter.    Zanesville  v.  Gas-light  Co.,  1. 

4.  Duty  o/.— Where  it  is  the  duty  of  a  gas  company  to  furnish  gas  to  a 
city  at  the  rates  fixed  by  an  ordinance  of  the  city  council,  adopted 
under  the  authority  of  §  2478  Revised  Statutes,  it  may,  if  it  refuse,  be 
compelled  by  a  mandatory  injunction  so  to  do,  so  long  as  It  continues 
to  exercise  and  enjoy  its  franchises  as  a  gas  company.  Oas-light  Co. 
v.  Zanestille,  85. 

6.  How  enforced.— K  suit  for  this  pui*pose  may  be  brought  by  the  city 
solicitor  under  the  provisions  of  §  1777,  Revised  Statutes,  as  amended 
April  4,  1884,  (81  Ohio  L.  180.)  A  suit  so  brought  is  not  in  the  nature 
of  a  quo  warrantOy  and  may,  therefore,  be  brought  in  the  common 
pleas.    Id.,  86. 

6.  Election  qf  Councilmen. — A  city  council  is,  under  the  provisions  of 
the  constitution,  section  21,  article  2,  and  section  1679  Revised  Stat- 
utes, the  exclusive  jud^e  of  the  election  of  its  own  members. 
Whether  its  determination  may  be  reviewed  on  error,  quere.    State 
ex  reL  v.  Berry y  232. 

7.  Election  of  Councilmen— (^uo  warronfo.— While,  under  the  provisions 
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of  section  1679  of  the  Revised  Statutes,  the  council  of  a  municipal 
corporation  is  the  exclusive  judge  of  the  election  of  its  own  members, 
quo  warranto  may  be  nyiintained  against  a  person  who  assumes  the 
exercise  of  the  office  of  member  of  the  council  from  a  ward  which  has 
no  legal  existence,  or  under  an  election  held  without  lawful  authority. 
State  ex  rel,  v.  O'Brien  et  al,  464. 
&  Members  of  Council — When  may  be  chneen, — Where  a  city  council 
passes  an  ordinance  re^istricting  the  city  Into  wards,  no  election  can 
he  held  under  it  until  the  next  ensuing  annual  election  for  corporation 
officers.  An  earlier  election  is  specifically  prohibited  by  section  1632 
of  the  Revised  Statutes.  Hence,  where  a  special  election  is  attempted 
to  be  held  for  the  selection  of  members  of  the  council  under  such  or- 
dinance prior  to  the  next  ensuing  annual  election,  such  special  elec- 
tion is  inoperative,  and  persons  holding  seats  in  the  council  by  virtue 
of  certificates  based  upoti  such  special  election  may  be  ousted  by  quo 
warranto.    State  ex  rel,  v.  Keams  et  oZ.,  666. 

9.  Judgment  of  ouster — effect  of, — ^Where  a  judgment  of  ouster  is  pro- 
nounced against  persons  holding  seats  in  a  city  council,  and  they  are 
ousted  therefrom  on  the  ground  that  the  wards  from  which  they  claimed 
to  have  been  elected  had  no  legal  existence,  such  judgment  of  ouster 
does  not  create  vacancies  in  the  council  which  may  be  filled  by  a  special 
election.    Id.,  566. 

10.  Tenure  of  office  of. — Under  section  1673  and  section  8  of  the  Revised 
Statutes,  a  member  of  a  city  council  is  entitled  to  hold  the  office  until 
his  successor  is  elected  and  qualified.    Id,,  666. 

U.  Abandonment  of, — The  allegation  in  a  pleading  that  a  member  of  a 
council  has  wholly  abandoned  his  seat  as  such  councilman,  does  not 
state  an  issuable  fact,  and  is  bad  on  demurrer.    Id.,  566. 

12.  Acceptance  of  another  offlce,  when  void. — The  appointment  by  a  city 
council  x>f  a  member  thereof  to  an  office  which  the  statute  makes  a 
member  of  council  ineligible  to  fill,  and  his  acceptance  thereof,  does 
not  work  an  abandonment  of  his  office  as  councilman.  The  appoint- 
ment to  the  second  office  is  absolutely  void.    Id.,  566. 

13.  Hoto  one  grade  advanced  to  another. — A  city  of  the  second  class  does 
not  become  a  city  of  the  first  class  by  a  simple  increase  in  x>opulation; 
certain  steps  are  required  to  be  taken  by  the  municipality  before  it  can 
be  advanced.  These  steps  are  prescribed  in  chapters  4  and  6,  Div.,  2, 
Tit,  12,  Part  1,  Revised  Statutes.    State  ex  rel  v.  Wall  et  al,  499. 

MUTUAL  LIFE  INSURANCE  COMPANIES. 
1.  Foreign— When  may  do  business  in  Ohio. — Corporations  organized  un- 
der section  3630,  of  the  Revised  Statutes,  which  do  not  comply  with  the 
laws  regulating  regular  mutual  life  insurance  companies,  have  no  power 
to  issue  policies  guaiiinteeing  any  fixed  amount  to  be  paid  at  the  death 
of  the  meml>er,  '*  except  such  fixed  amount  shall  be  conditioned  upon 
the  same  being  realized  from  the  assessments  made  on  members  to  meet 
it;"  and  those  corporations  so  organized,  which  do  comply  with  such 
laws,  are  authorized  to  issue  endowment  policies  **  promising  to  pay  to 
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members  during  life  any  sam  of  money  or  thing  of  value. "  Such  Ohio 
corporations  are  not  permitted  to  do  business  in  another  state  upon 
substantially  the  same  basis  and  limitations  as  they  are  in  Ohio,  when 
by  the  laws  of  such  other  state  they  are  not  permitted  to  issue  such  en- 
dowment policies,  nor  any  policy  of  insurance  so  conditioned,  nor  any 
that  does  not  specify  the  sura  of  money  to  be  paid,  and  nnoonditionally 
obligate  such  corporation  to  pay  the  amount  so  specified,  to  the  bene- 
ficiaries of  such  payment;  and  corporations  organized  on  the  assess- 
ment plan  under  the  laws  of  such  other  state,  are  not  entitled  to  do 
business  in  this  state.    State  ex  rel.  v.  Inaurance  Co,  167. 

2.  Limitations  on. — The  business,  which  corporations  of  other  states  or- 
ganized to  insure  lives  of  members  on  the  assessment  plan  **  shall  be 
permitted  to  do  in  this  state  "  under  the  provisions  of  section  9630e 
Revised  Statutes,  is  that  contemplated  by  section  3630,  which  does  not 
include  the  business  of  insuring  the  lives  of  members  for  the  benefit  of 
others  than  their  families  and  heirs.  A  corporation  of  another  state, 
organized  for  insuring  lives  upon  the  plan  of  assessments  upon  its  mem- 
bers, without  other  limitation  than  that  the  policy  holder  shall  have  an 
insurable  interest  in  the  life  of  the  member,  is  not  embraced  within 
either  of  said  sections.    Id.,  167. 

3.  Xicense.— That  clause  of  section  3630,  of  the  Revised  Statutes,  which 
provides,  that  **  such  company  or  association  shall  not  be  subject  to  the 
preceding  sections  of  this  chapter,''  does  not  apply  to  corporations  of 
other  states  organized  for  insuring  the  lives  of  members  for  the  benefit 
of  others  than  their  families  and  heirs.  Corporations  of  that  class,  are 
not  entitled  to  transact  any  business  of  insurance  in  this  state,  until 
they  procure  from  the  superintendent  of  insurance,  a  certificate  of  au- 
thority so  to  do;  nor  can  any  person  act  as  agent  in  this  state  for  such 
company,  until  a  license  to  do  so  is  procured  from  the  superintendent 
of  insurance,  as  required  by  section  3604  Revised  Statutes.  Such  li- 
censes continue  in  force,  unless  suspended  or  revoked,  until  the  fii-st 
day  of  April,  of  the  year  next  after  the  date  of  their  issue,  and  no 
longer,    id.,  167. 

4.  May  be  ousted  by  quo  warranto. — When  a  foreign  corporation  doing 
business  in  this  state,  is  exercising  its  franchises  in  contravention  of 
the  laws  thereof,  it  may  be  ousted  therefrom,  by  proceedings  in  quo 
warranto.    Id.,  167. 

NEGLIGENCE.  See  Railroad  Companies,  10. 
1.  By  employee  of  indejjendent  contractor. — One  who  causes  work  to  be 
done  is  not  liable,  ordinarily,  for  injuries  that  result  from  careless- 
ness in  its  performance  by  the  employees  of  an  independent  contractor 
to  whom  he  has  let  the  work,  without  reserving  to  himself  any  control 
over  the  execution  of  it.  But  this  principle  has  no  application  where 
a  lesnlting  injury,  instead  of  being  collateral  and  flowing  from  the 
negligent  act  of  the  employee  alone,  is  one  that  might  have  been  an- 
ticipated as  a  direct  or  probable  consequence  of  the  performance  of 
the  work  contracted  for,  if  reasonable  care  is  omitted  in  the  course  of 
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NEGLIGENCE— ( Continued.) 

ita  performance.  In  such  case  the  person  causing  the  work  to  be  done 
will  be  liable  though  the  negligence  is  that  of  an  employee  of  an  inde- 
pendent contractor.    Railroad  Company  v.  Morey,  207. 

2.  J>angerou8  agencies.—The  law  requires  of  those  who  use  dangerous 
agencies  in  the  prosecution  of  their  business  to  observe  the  greatest 
care  in  the  custody  and  use  of  them.    Bailtoay  v.  Shields,  .387. 

8.  Master  and  servant — This  duty  cannot  be  sliifted  by  a  master  from 
himself  to  his  servants,  so  as  to  exonerate  him  from  the  negligence  of 
the  servant  in  the  use  and  custody  of  them.  Where  they  are  so  en- 
trusted, the  proper  custody,  as  well  as  the  use  of  them,  becomes  a  part 
of  the  servant's  employment  by  the  master,  and  his  negligence  in  either 
regard  is  imputable  to  the  master,  in  an  action  by  one  injured  thereby. 
And  where  the  injury  results  from  the  negligence  of  tiie  servant  in 
the  custody  of  the  instrument,  it  is  immaterial,  so  far  as  the  liability 
of  the  master  is  concerned,  as  to  what  use  may  have  been  made  of  it 
by  the  servant.    Id.,  887. 

NEW  TRIAL.    See  Pbactice  in  Civil  Cases,  S,  8. 
NON  NAVIGABLE  WATERS.    See  Riparian  Rights,  1. 
NOTICE.    See  Lib  Pendens,  1,  2,  3;  Stbeet  iMPRovEiiENTS,  2. 
PARTNERSHIP.    See  MoirreAGSS. 

PETITION  IN  ERROR.    See  Practice  in  Civil  Cases,  4. 
PRACTICE  IN  CIVIL  CASES.    See  Appeal,  1;  Attachment,  8,  4; 
Corporations,  1, 10, 11, 12. 

1.  Reversal  of  JudgmenU  effect  of. — Where  a  judgment,  rendered  in  one 
suit,  has  been  reversed  on  error  in  this  court,  it  cannot  be  relied  on  as 
an  adjudication  in  another  suit,  when  the  judgment  in  the  latter  suit 
is  brought  to  this  court  for  review,  although  such  former  judgment 
was  in  force  and  unreversed  at  the  time  of  the  rendition  of  the  judg- 
ment sought  to  be  reviewed.  The  party  in  whose  favor  It  was  ren- 
dered, is  estopped,  by  its  reversal,  from  affirming  its  verity.  Gas-light 
Co,  V.  Zanesville,  35. 

2.  Bills  of  Exceptions— When  mu8t  be  tofcen.— Under  sections  5208,  5301 
and  5302,  of  the  Revised  Statutes,  as  now  in  force,  a  bill  of  exceptions, 
if  not  taken  at  the  time  the  decision  objected  to  is  made,  is  required 
to  be  taken  within  thirty  days  after  the  term  at  which  the  verdict  of 
the  jury  is  rendered,  or  the  cause  is  decided  when  tried  to  the  court, 
except  that,  if  the  trial  judge  or  judges  be  absent  from  the  district 
when  the  bill  is  prepared  for  allowance,  the  same  may  be  deposited 
with  the  clerk  and  signed,  sealed  and  allowed  by  the  judge  or  judges 
on  or  before  the  first  day  of  the  term  nest  ensuing.  Miller  v.  Cincin-' 
nati,  110. 

8.  The  same, — Hence,  where  a  motion  for  a  new  trial  upon  the  ground 
that  the  verdict  is  not  sustained  by  sufiicient  evidence,  or  is  contrary 
to  law,  is  filed  in  proper  time  after  the  verdict  is  rendered,  but  is  not 
disposed  of  at  that  term,  nor  at  a  term  within  thirty  days  thereafter, 
a  bill  of  exceptions  to  the  overruling  of  the  motion  cannot  be  taken, 

Vol.  xLvn. — 89 
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and  it  Is  not  error  for  a  reviewing  court  in  such  case  to  dismiss  a  peti- 
tion in  error  on  the  ground  that  there  is  no  valid  bill  of  exceptions  in 
the  case.    Id.,  110. 

4.  Joint  petition  in  error. — Where  a  number  of  persons,  against  each  of 
whom  a  several  judgment  has  been  rendered  in  the  same  action,  join 
in  a  petition  in  error  to  this  court,  the  objection  to  such  joinder  will 
not  be  considered  by  the  court  unless  interposed  before  the  cause  is 
prepared  and  ready  to  be  submitted  on  its  merits.  Wangerien  et  al.  v. 
Aapell  et  al,,  260. 

5.  Parties  neceeaary. — ^Whlle  good  practice  requires  that  all  the  parties 
to  a  judgment  tliat  is  sought  to  be  reversed  by  this  court  should  be 
made  parties  herein,  if  their  interests  might  be  affected  by  any  judg- 
ment this  court  might  render  in  the  cause;  yet  it  is  not  in  all  cases 
neces^ry  to  give  the  court  jurisdiction  over  the  subject  matter  of  the 
proceeding.  It  is  sufficient  for  that  purposej  if  the  party  in  whose 
favor  the  judgment  was  rendered,  and  who  represents  the  absent  par- 
ties, as  the  receiver  does  in  this  case,  is  before  the  court.    Id.,  250. 

6.  Prior  decisions. — ^When  it  has  been  determined  by  this  court  that 
the  petition  in  a  case  states  a  cause  of  action,  and  the  case  afterwards 
comes  before  the  court  for  the  review  of  alleged  errors  occurring  at 
the  trial,  th«  court  will  follow  the  prior  decision,  unless  very  clearly 
satisfied  that  it  is  erroneous.  Pennsylvania  Company  v.  Piatt  et  aL, 
366. 

7.  Pleaders?  conclusion — Charge  to  tJie  Jury. — In  the  decision  of  this 
case  on  the  demurrer,  reported  in  43  Ohio  St.,  228,  it  was  held,  that 
upon  the  averments  of  the  petition,  the  plaintiffs  might  treat  the  ease- 
ment of  the  Lake  Shore  A  Michigan  Southern  Railroad  Company  in 
that  part  of  its  right  of  way  described  in  the  contract  between  that 
company  and  the  defendant  set  forth  in  the  petition,  as  abandoned, 
and  recover  of  the  defendant  damages  as  upon  an  appropriation.  The 
fact,  upon  which  the  petition  based  the  alleged  abandonment,  was  the 
making  of  the  contract  alluded  to,  by  which  the  Lake  Shore  company 
undertook  to  transfer  that  part  of  its  right  of  way  therein  described, 
to  the  defendant  for  railroad  purposes  in  perpetuity.  The  averments 
of  the  petition  relating  to  the  abandonment,  are  that  *'  by  the  agreement 
between  the  two  companies  The  Lake  Shore  &  Michigan  Southern 
Railway  Company,  for  the  consideration  "  therein  named,  **  abandoned 
to  the  defendant  and  undertook  to  permit  and  license  the  defendant  to 
use  and  perpetually  occupy  for  its  railroad,''  that  part  of  the  former 
company's  right  of  way  referred  to;  and,  "  that  by  the  abandonment 
aforesaid,"  the  easement  of  the  Lake  Shore  &  Michigan  Southern 
Railway  Company  "  ceased  and  terminated ; "  and  **  that  portion  of  said 
lot  so  abandoned  to  and  occupied  by  the  defendant  is  of  the  value  of 
ten  thousand  dollars."  Tbe  answer  does  not  controvert  the  making 
of  the  contract  between  the  two  companies  as  alleged  in  the  petition, 
but  denies  ''  that  the  T^ke  Shore  company  intended  to  or  did  thereby 
abandon  any  of  its  right  of  way,"  or  **  that  its  easements  or  right  of 
way  ceased  and  determined  by  virtue  of  said  agreement." 
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Held :  (a)  These  denials  raise  no  issue  of  fact.    They  are  the  pleader's 

construction  of  the  contract,  and  his  opinion  as  to  its  legal  effect. 
(6)  By  the  former  decision  of  this  court  upon  the  demurrer,  it  was  settled 
that  the  effect  of  the  contract  made  between  the  Lake  Shore  company 
and  the  defendant,  was  to  work  the  abandonment  claimed  in  the  peti- 
tion ;  and  it  was  not  error  for  the  court,  on  the  trial  of  the  case,  to  so 
instruct  the  jury.  Id.,  866. 
8.  Bemanding  cauae, — Where  a  case  triable  by  a  jury  is  submitted  to  the 
court,  and  a  motion  for  a  new  trial  on  the  ground  that  the  finding  of 
the  court  is  against  the  weight  of  the  evidence,  is  overruled,  If  neither 
party  is  entitled  to  judgment  on  the  pleadings,  and  there  is  no  agreed 
statement  or  finding  of  facts,  a  reviewing  court  in  reversing  judgment 
because  the  court  below  erred  in  so  overruling  the  motion  for  a  new 
trial,  should  remand  the  case  for  a  new  trial,  and  it  is  error  in  the  Re- 
viewing court  to  render  a  final  judgment  in  the  case.  Gray  es^rxv, 
Daveyetcd.,  807. 

PRACTICE  IN  CRIMINAL  CASES.  See  Cktmiwal  Law,  1;  DviNe 
Dbclarations,  1;  Incest,  1;  Intoxicatikq  Liquobs,  1,  2. 
Discharge  qfjury  without  verdict — When. — Where  the  evidence  Is  ex- 
cluded fmm  the  jury,  upon  a  motion  of  the  defendant  in  a  criminal 
trial,  on  the  ground  that  the  indictment  charges  no  offense  against  him, 
the  jury  should  be  discharged  without  rendering  a  verdict,  there  being 
DO  offense  of  which  to  acquit  him,  and  no  evidence  for  them  to  con- 
sider.    State  V.  Brovm,  102. 

PUBLIC  OFFICERS.    See  Municipal  Cobpobations;  Iwjunctioms, 
1,2. 

QUO  WARRANTO.    See  Cobpobations,  2,  4;  Municipal  Cobpoba- 
TioNS,  5,  7;  Mutual  Life  Insubance  Companies,  4. 

RAILROAD  COMPANIES.    See  Appeal,  1;  Estoppel,  1,  2;  Cobpo- 
bations. 2,  8,  4,  6,  6,  7,  8,  9. 

1.  Juriediction  of  courts  over, — Section  S027,  Revised  Statutes,  prescrib- 
ing the  counties  within  which  a  railroad  company  may  be  sued,  relates 
solely  to  the  jurisdiction  of  the  person,  and  it  is  not  necessary  that  the 
petition  should  state  that  its  road  passes  into  or  through  the  county 
where  the  action  is  brought;  a  railroad  company,  like  a  natural  person, 
submits  itself  to  the  jurisdiction  of  the  court  by  appearing  for  any  other 
purpose  than  to  object  to  such  jurisdiction.  Railroad  Company  v. 
Morey,  207. 

2.  Subscriptions  to  the  capital  stock  of. — While  false  statements,  made 
by  an  authorized  agent  of  a  corporation,  in  regard  to  the  past  or  present 
status  of  the  corporate  enterprise,  or  of  material  matters  connected 
therewith,  whereby  a  subscription  is  obtained  to  its  capital  stock,  may 
be  fraudulent,  and  defeat  a  recovery  thereon,  representaiions  concern- 
ing the  future  intention,  purpose  or  expectation  of  the  corporation, 
will  not  have  that  effect,  especially  when  it  is  not  shown  they  were 
fraudulently  made  for  the  purpose  of  deceiving.  Armstroy^/g  v.  Koxsh" 
ner,  276. 
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RAILROAD  CO^FAStES—iContinued.) 
8.  Payment  cf.—K  subscription  to  the  capital  stock  of  a  railroad  company, 
the  payment  of  which  is  made  dependent  upon  the  completion  of  a 
part  of  its  road,  may  be  enforced  against  the  subscriber  after  the  com- 
pany has  fully  complied  with  the  condition,  although,  when  the  sub- 
scription was  made,  the  company  had  not  expended  ten  per  centum  of 
its  authorized  capital  in  the  constniction  of  its  road,  nor  obtained  act- 
ual bona  fide  subscriptions  to  its  capital  stock  to  the  amount  of  twenty 
per  centum  thereof.  Though,  such  subscription  when  made,  was,  un- 
der the  provisions  of  section  82d8of  the  Revised  Statutes,  unauthorized, 
it  nevertheless  constituted  a  continuing  *offer  of  the  subscriber  to  pay 
the  company  the  amount  subscribed,  ux>on  the  performance  by  it  of 
the  conditions  therein  contained,  which,  when  not  withdrawn  before 
the  conditions  were  fully  complied  with,  became  an  absolute  subscrip- 
'  tion,  and  payment  thereof  cannot  be  defeated  on  the  ground  that  the 
company  was  without  corporate  capacity  to  receive  it.     7d.,  276. 

4.  CondiHtinaL — ^Railroad  companies  incorporated  under  the  laws  of  this 
state,  :lHiJfaot  required  to  construct  first-class  railroads  before  they  can 
collect  §tlbscriptions  to  their  capital  stock,  unless  the  subscription  con- 
tains a  stipulation  to  that  effect,    /d.,  276. 

5.  Sale  qf  road, — ^A  statute,  authorizing  a  railroad  company  to  sell  the 
whole  or  any  part  of  its  road,  in  force  at  the  time  a  subscription  is 
made  to  its  stock,  becomes  a  part  of  the  contract  of  subscription,  and 
a  sale  thereafter  made  by  the  company  of  a  part  of  its  road  under  the 
authority  of  such  statute,  does  not  release  the  subscriber,  except  when, 
and  as,  provision  is  made  therefor  in  the  statute.    Id.,  276. 

6.  Drfense  to  action  on. — It  is  no  defense  to  an  action  on  a  subscription 
to  the  stock  of  a  railroad  corporation,  that  the  company  has  not  com- 
pleted the  road  in  its  entirety,  nor,  that  it  has  abandoned  a  part  of  the 
enterprise,  when  no  condition  to  that  effect  is  expressed  in  the  subscrip- 
tion.   Id.,  276. 

7.  Change  in  line  of. — Subscribers  to  the  capital  stock  of  a  railroad  com- 
pany, are  not  released  from  the  obligations  of  their  subscriptions,  by  a 
change  afterward  made  in  the  line  of  the  road  imder  section  3275  of  the 
Revised  Statutes,  so  as  to  pass  through  a  county  not  named  in  its  arti- 
cles of  incorporation.  It  is  only  when  the  line  of  the  road  is  diverted 
from  a  county  named  in  the  articles  of  incorporation,  that  persons  who 
subscribed  to  the  capital  stock  of  the  company  on  the  line  of  that  part 
of  the  road  so  changed,  are  released  from  the  obligations  of  their  sub- 
scriptions.   Revised  Statutes,  section  3276.    id.,  276. 

8.  Conditional  subscription, — The  defendant  subscribed  to  the  capital 
stock  of  a  railroad  company,  and  thereby  promised  to  pay  the  company 
the  amount  of  his  subscription  '^  when  the  track  of  the  road  should  be 
laid  ready  for  the  running  of  cars '' between  certain  specified  points. 
The  subscription  contained  the  further  provision  that  the  amount 
should  be  payable  when  the  road  was  completed  ^  on  the  within  terms," 
provided  the  location  did  not  run  through  the  defendant's  lands;  "  paid 
as  donation."  The  subscription  was  made  for  the  purpose  of  aiding 
in  the  construction  of  the  company's  road,  and  in  consideration  of  the 
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advantages  that  might  accrue  to  the  defendant  therefrom,  and  espe- 
cially fi-om  the  construction  of  that  part  of  the  road  between  tlie  points 
specified  in  the  subscriptions  for  that  purpose  by  others.  The  railroad 
company  completed  the  road  between  the  specified  points,  ready  for 
the  running  of  cars,  and  the  road  was  not  located  on  the  defendant's 
land.  Held :  1.  The  subscription  was  not  a  mere  promise  to  make  a 
gift  to  the  company;  the  subscriber's  promise  to  pay  was  supported  by 
a  sufficient  consideration.     Leaker  v.  Karshnery  302. 

9.  The  some.— The  subscription  became  due  and  payable  when  the  road 
was  completed  between  the  designated  points;  It  was  not  necessary 
that  the  company  should  complete  its  entire  road  before  it  could  en- 
force the  payment  of  the  subscription,     /(i,  302. 

10.  When  not  liable  for  injury  to  stock.— The  first  clause  of  §  3329,  Re- 
vised Statutes,  provides,  that,  **  The  provisions  of  the  five  preceding 
sections  relating  to  fences  and  private  crossings  shall  not  apply  to  any 
case  in  which  compensation  for  building  a  fence  or  private  crossing 
has  been  or  may  hereafter  be  taken  into  consideration, .  estimated 
as  a  part  of  the  consideration  to  be  paid  for  the  right-of-'w^.y,  so  far  as 
the  fence  or  right  to  private  crossing  has  been  or  may  be  settled  or  paid 
for."  Held :  that  where  stock  of  a  third  person  gets  upon  the  track  of 
a  railroad  company  by  reason  of  such  fences  not  being  built  by  the 
landowner,  the  company  is  not,  in  the  absence  of  negligence  in  run- 
ning its  trains,  liable  to  the  owner  for  injury  to  them.  The  duty  of 
the  company  is,  in  such  case,  to  use  ordinary  care  and  prudence  to 
avoid  injuring  the  animals.    Railway  Co,  v.  Woody  431. 

RENT.    See  Landlord  and  Tenant. 
RIGHT-OP-WAY.    See  Estoppel,  1,  2. 
RIPARIAN  RIGHTS. 

1.  Non-navigable  lake. — (a)  A  non-navigable  inland  lake  is  the  subject 
of  private  ownership;  and  where  it  Is  so  owned,  neither  the  public, 
nor  an  owner  of  adjacent  lands,  whose  title  extends  only  to  the  margin 
thereof,  have  a  right  to  boat  upon,  or  take  fish  from,  its  waters. 

ib)  Such  Riparian  proprietor,  however,  is  of  right  entitled  to  the  use  of 
the  water  therein  for  domestic  and  agricultural  purposes  connected 
with  the  adjacent  land  upon  which  he  may  reside  or  be  engaged  in  cul- 
tivating.   Lembeck  v.  Nye — Same  v.  Andretoe,  366. 

2.  Boundaries  in  deed. — (a)  Where  one  who  owns  a  tract  of  land  that 
surrounds  and  underlies  a  non-navigable  lake,  the  length  of  which  is 
distinguishably  greater  than  its  breadth,  conveys  a  parcel  thereof  that 
borders  on  the  lake,  by  a  description  which  makes  the  lake  one  of  its 
boundaries,  the  presumption  is  that  the  parties  do  not  intend  that  the 
grantor  should  retain  the  title  to  the  land  between  the  edge  of  the 
water  and  the  centre  of  the  lake,  and  the  title  of  the  purchaser,  there- 
fore, will  extend  to  the  centre  thereof. 

(&)  If,  however,  the  call  in  the  description  be  to  and  thence  along  the 
margin  of  the  lake,  no  such  presumption  arises,  and  the  title  of  the 
purchaser  will  extend  to  low-water  mark  only. 
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RIPARIAN  RIGHTS-CContiiiTiud.) 

(c)  Or,  if  the  description  be  by  metes  and  bounds,  no  reference  being 
made  Uierein  to  the  lake,  then  only  the  land  included  within  the  lines, 
as  fixed  by  the  terms  used  by  the  parties  to  the  deed,  will  pass  to  the 
grantee.    Id.,  366. 

3.  2Vespass  i^pon,  tnay  be  ^i^oined.— Where  numerous  acts  are  being 
committed,  and  their  continuance*  threatened,  under  a  claim  of  right, 
by  one  person  on  the  land  of  another,  which  acts  constitute  trespass, 
and  the  injury  resulting  from  each  act  is,  or  would  be,  triflhig  in 
amount  as  compared  with  the  expense  of  prosecuting  actions  at  law  to 
recover  damages  therefor,  the  owner  may  resort,  in  the  first  instance, 
to  a  court  of  equity  for  appropriate  relief,    id.,  366. 

STATUTORY  CONSTRUCTION.    See  Intoxicatiko  Liquobs,  1,  2,  8; 
Taxation,  3. 

STOCK.    See  CobpobatIons,  5;  Raiuioad  Companles,  2,  3,  4,  5,  6,  7, 

8,9. 
STOCKHOLDERS.    See  Cobpobations,  5, 6, 7, 8, 9, 10, 11, 12, 14;  Rail- 

BOAD  COMPANIBS. 

STOCKHOLDERS'  LIABILITY.    See  Cobpobations,  10, 11, 12,  13. 
STOCK  SUBSCRIPTIONS.    See  Railboad  Companies. 
STREET  IMPROVEMENTS. 

1.  Damages—Interest  thereon.— Where  a  city,  in  making  a  street  im- 
provement, changes  the  established  grade  of  the  street,  and  damages 
are  thereby  sustained  by  the  owner  uf  an  abutting  lot,  who,  in  good 
faith,  has  erected  buildings  thereon  with  a  v^ew  to  the  established 
grade,  and  the  city,  before  commencing  and  after  the  completion  of 
the  improvement,  fails  to  assess  the  damages  thus  sustained,  such 
owner,  in  an  action  against  the  city  to  recover  compensation  for  the 
injury  to  his  property  by  reason  of  the  improvement,  is  entitled  to  in- 
terest on  the  amount  of  compensation  awarded,  from  and  after  the  ac- 
tual change  of  the  established  grade,  and  it  is  not  error  in  the  court  to 
so  charge  the  jury.     Cincinnati  t.  Whetatoney  196. 

2.  Notice  of.— The  provision  contained  In  section  2327  of  the  Revised 
Statutes,  that  tlie  proceedings  with  respect  to  public  improvements  by 
municipal  corporations  ''shall  be  strictly  construed  in  favor  of  the 
owner  of  the  property  assessed,  or  injured,  as  to  the  limitations  on  as- 
sessment of  private  property,  and  compensation  for  damages  sustained,'' 
requires  that  a  strict  construction  be  placed  upon  those  proceedings  by 
which  it  is  sought  to  deprive  the  owner  of  his  right  to  damages  for 
property  taken  for,  or  injured  by  the  Improvement;  and  in  order  to 
create  a  forfeiture  or  bar  of  his  claim,  it  must  appear  that  the  condi- 
tions upon  which  such  forfeiture  or  bar  depends,  have  been  strictly 
performed. 

Section  2304  of  the  Revised  Statutes  requires  that,  ''  when  it  is  deemed 
necessary  by  a  city  or  village  to  make  a  public  improvement,  the  coun- 
cil shall  declare,  by  resolution,  the  necessity  of  such  improvement,  and 
shall  give  twenty  days  written  notice  of  its  passage  to  the  owners  of 
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STREET  IMPROVEMENTS— (Continued.) 

the  property  abutting  upon  the  improTement, who  may  be  res- 
idents of  the  county,  and  publish  the  resolution  not  less  than  two  nor 
more  than  four  consecutive  weeks,  in  some  newspaper  published  and 
of  general  circulation  in  the  corporation.''  In  cities  of  the  first  grade 
of  the  first  class,  the  power  tq  serve  and  publish  such  notice,  was  in 
1884  vested  in  the  board  of  public  works,  now  in  the  board  of  public 
affairs.  The  duty  enjoined  by  section  2816  upon  the  owner  of  abut- 
ting property  who  claims  damages  by  reason  of  the  improvement,  is, 
that  he  shall  file  his  claim  with  the  clerk  of  the  corporation  **  within 
two  weeks  after  the  service  or  completion  of  the  publication  of  the 
notice  mentioned  in  section  2304;"  and  if  he  fail  to  do  so,  he  shall 
be  deemed  to  have  waived  the  same,  and  be  barred  from  receiving 
damages.  Held:  To  bar  the  property  owner  of  his  damages,  the  re- 
quirements of  section  2S04  with  respect  to  the  notice,  must  be  strictly 
complied  with.  It  is  essential  that  the  notice  given  him  of  the  passage 
of  the  resolution  declaring  the  necessity  of  the  improvement,  be  a 
toritten  notice,  served  or  authorized  by  the. proper  board.  Cincinnati 
V.  Sherike,  217. 
3.  Damages, — Where,  in  a  proceeding  to  assess  damages  under  sec- 
tion 2318  of  tho  Revised  Statutes,  the  municipal  corporation  makes  the 
owner  of  property  abutting  upon  the  improvement,  who  had  filed  his 
claim  for  dam.age8  with  the  clerk  of  the  corporation,  a  party  to  the  ap- 
plication for  the  jury  therein  provided  for,  and  submits  the  assessment 
of  his  damages  to  the  determination  qf  the  jury,  and  a  verdict  is  re- 
turned in  his  favor  for  the  amount  proven,  the  corporation  cannot 
then,  in  that  proceeding,  defeat  his  right  to  the  damages  so  asii^ssed 
him,  on  the  ground  that  he  waived  the  same,  and  is  barred  from  re- 
ceiving damages,  by  reason  of  his  failure  to  file  his  claim  within  the 
time  prescribed  by  law.    Id.,  217. 

SURETIES.    See  Attachmbkt,  1. 

SURRENDER.    See  Landlord  and  Tenant. 

TAXATION.    See  Boabds  of  Equalization,  1,  2,  8,  4;  Free  Turn- 
pike Roads,  1,  2;  Intoxicating  Liquors,  1,  2,  3. 

1.  Constitutional  iato.— That  part  of  section  2759,  of  the  Revised  Stat- 
utes, regulating  returns  for  taxation  of  unincorporated  banks  and  bank- 
ers, which  provides  that  from  the  aggregate  sum  of  the  first  five  items 
therein  enumerated,  the  comity  auditor  shall  deduct  the  aggregate  sum 
of  the  fifth,  sixth,  seventh,  and  such  portions  of  the  eighth  items  as 
are  by  law  exempt  from  taxation,  is  not  repugnant  to  either  section  2, 
or  section  3,  of  article  12,  of  the  constitution,  except  to  the  extent  of 
including  the  entire  third  item  among  those  from  which  the  deduction 
is  to  be  made.    Treasurer  v.  Bank,  503. 

2.  Taxation  of  property  qf  unincorporated  hank9.—K  deduction  under 
section  2759,  of  the  average  amount  of  all  deposits,  and  of  the  average 
amount  of  accounts  payable,  exclusive  of  current  deposit  accounts,  from 
the  average  amount  of  notes  and  bills  receivable,  discounted  or  pur- 
chased in  the  course  of  business,  by  such  unincorporated  bank  or 
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TAXATION— ( Continued, ) 

banker,  and  considered  good  collectible,  woald  not  be  in  conflict  with 
either  of  the  above  named  sections  of  the  constitation;  but,  the  same 
deduction  from  the  average  amount  of  cash  and  cash  items  in  posses- 
sion, would  contravene  section  2,  of  article  12,  of  the  constitation 
Id,,  504. 

3.  Statutory  construction.— One  part  of  a  section  of  a  statute  may  be 
void  for  want  of  conformity  to  the  constitution,  without  affecting  the 
validity  of  the  remainder,  unless,  the  objectionable  and  unobjection- 
able portions  are  essentially  and  inseparably  connected  in  substance, 
or,  are  so  interdependent,  that  the  general  assembly  would  not  have 
enacted  the  one  without  the  other.    Id,,  504. 

4.  Correction  cf  errors, — An  unincorporated  bank  having  returned  its 
property  for  taxation  to  the  county  auditor  upon  a  printed  blank  form 
furnished  It  by  the  auditor  for  that  purpose,  in  which  all  its  property 
subject  to  taxation  and  the  value  thereof,  were  truly  stated  under 
the  items  enumerated  in  section  2759,  the  auditor,  after  making  the  de- 
ductions required  by  that  section  and  entering  upon  the  duplicate  for 
taxation  the  remainder  thus  obtained,  may,  under  section  1038,  of  the 
Revised  Statutes,  while  the  duplicate  is  in  the  hands  of  the  treasurer 
for  collection,  correct  an  error  in  the  amount  of  the  bank's  taxes  upon 
the  current  duplicate,  resulting  from  an  erroneous  deduction.    IcL,  504. 

TAXES.    See  Tenants  in  Common. 

TENANTS  IN  COMMON. 

1.  Purchase  by,  at  tax  sa^e.— Where  a  person  seized  of  lands  as  tenant 
in  dower,  neglects  to  pay  the  taxes  thereon  so  long  that  they  are  sold 
for  the  payment  of  taxes,  if  one  of  several  tenants  in  common  of  the 
remainder  in  fee  of  such  lands,  purchase  the  lands  at  the  tax  sale,  the 
purchase  will  be  held  to  inure  to  the  benefit  of  all  the  co-tenants  in  re- 
mainder.    Clark  V.  Lindeey,  437. 

2.  Contribution,— 'Vhe  tenant  in  common  so  purchasing,  will  be  entitled 
,    to  contribution  from  his  co-tenants,  toward  the  cost  and  expense  in- 
curred in  the  purchase  of  the  tax  title.    Id-,  437. 

TESTIMONY.    See  Dying  Declarations;  Evidence. 

TITLE.    See  Estoppel,  1,  2;  Injunctions,  1;   Lis  Pendens;  Mobt- 
OA6E8,  Real;  Water  Craft. 

TRESPASS.    See  Riparian  Rights,  3. 

TRUSTS.    See  Illegal  Contracts. 

VENDEE.    See  Contracts,  1,  3. 

VENDOR.    See  Contracts,  1. 

WATER  CRAFT. 

Who  is  owner  qf, — One  who  simply  holds  the  legal  title  to  a  water-cimft 
as  security  for  the  amount  due  him  upon  the  sale  of  it,  having  neither 
the  possession  nor  control  of  the  craft,  is  not  an  **  owner  "  within  the 
meaning  of  sections  5880  and  5882  Revised  Statutes;  and  is,  therefore, 
not  liable  for  supplies  furnished  it.    Hemm  v.  Williamson,  493. 
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WILLS. 

1.  Verbal  will,  how  witnessed. — Where  a  verbal  will  is  reduced  to  writing, 
and  subscribed  by  two  witnesses,  one  of  whom  is  a  legatee  thereunder, 
and  the  other  is  his  wife,  the  husband  is  not  a  competent,  disinterested 
witness,  within  the  meaning  of  section  5991  of  the  Revised  Statutes, 
and  the  will  is  invalid.     Vrooman  v.  Powers^  191. 

2.  Who  competent  witnesses. — The  two  witnesses  to  a  verbal  will  must 
be  competent,  disinterested  witnesses  at  the  time  of  their  attestation, 
and  their  disqualification  as  witnesses,  by  reason  of  interest  under  the 
will,  cannot  be  removed  by  a  renunciation  of  such  interest  at  the  time 
the  will  is  admitted  to  probate,  or  at  the  trial  of  an  issue  to  contest 
the  validity  of  the  will.     M,  191. 

:>.  When  witness  a  devisee. — Section  5925  of  the  Revised  Statutes,  as  to 
the  effect  of  a  witness  being  a  devisee  or  legatee  under  the  will,  is  not 
applicable  to  verbal  wills.     Id.,  191. 

4.  Spoliated  will — Probate  of. — Where  the  probate  court  has  found  and 
established  the  contents  of  a  lost,  spoliated  or  destroyed  will,  in  a  fu- 
ture proceeding  to  contest  the  validity  of  such  will,  the  order  "of  pro- 
bate will  be  prima  facie  evidence  of  the  due  attestation,  execution, 
validity  and  contents  of  the  will,  and  the  burden  of  proof  will  be  on 
the  contestants  to  invalidate  such  will.     Behrens  v.  Behrens,  323. 

5.  Presumptive  revocation. — When  a  will,  once  known  to  exist,  and  to 
have  been  in  the  custody  of  the  testator,  cannot  be  found  after  his 
decease,  the  legal  presumption  is,  that  it  was  destroyed  by  the  testator 
with  the  intention  of  revoking  it.     Id.,  823. 

6.  Testator^ s  declarations— proof  of. — To  strengthen  such  presumption, 
It  is  competent  to  prove  the  declarations  of  the  testator  after  making 
his  will,  that  he  had  destroyed,  or  intended  to  destroy  the  same.  Id., 
823. 

WITNESSES.    See  Dying  Declarations. 


'V  . 
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